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PREFACE  TO  VOLUME  XXIX. 


In  this  volume  Doe  d.  Garnons  v.  Knight^  p.  355,  is  a 
case  not  very  often  applied,  but  of  great  interest  and  some 
diflGlenlty  on  the  point  of  principle.  The  rule  there  laid 
down  is,  in  the  words  of  the  Court  (at  p.  362),  that  where 
an  instrument  is  formally  sealed  and  delivered,  and  there 
is  nothing  to  qualify  the  delivery  but  the  keeping  the 
deed  in  the  hands  of  the  executing  party,  nothing  to  shew 
he  did  not  intend  it  to  operate  immediately,  it  is  a  valid 
and  effectual  deed,  and  delivery  to  the  party  who  is  to  take 
by  it,  or  to  any  person  for  his  use,  is  not  essential.  This 
has  been  fully  confirmed  within  recent  times  by  the  House 
of  Lords  in  Xenos  v.  Wickham^  L.  R.  2  H.  L.  296  :  and 
there  can  be  no  doubt  that  it  is  in  conformity  with  the 
whole  treatment  of  deeds  by  the  earlier  Common  Law, 
though  we  gather  from  American  writers  that  it  is  now 
rejected,  on  the  ground  of  inconvenience,  by  most  juris- 
dictions in  the  United  States.  Apart  from  cases  of  fraud 
and  the  Uke,  and  also  from  cases  where  the  requirements 
of  public  policy  have  intervened  in  modem  times,  a  man's 
deed  is  conclusive  against  himself.  If  he  has  expressed 
himself  to  grant,  or  to  be  bound,  without  conditions,  he 
may  not  allege  that  the  acceptance  or  consent  of  the  person 
to  be  benefited,  or  any  other  person,  was  necessary  for  the 
conveyance  or  obligation  to  be  complete.  At  first  sight 
this  is  inelegant  or  even  anomalous,  when  we  consider  it 
with  regard  to  the  general  rules  of  the  modern  law  of 
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contract.  It  has  seemed  so  to  the  present  writer,  and  to 
learned  friends  for  whose  opinion  he  has  the  greatest 
respect.  An  offer  becomes  a  promise  only  when  it  is 
accepted,  and  in  the  meantime  (subject  to  the  rules  about 
communication,  which  we  have  not  now  to  discuss)  it  can 
be  withdrawn.  That  is  among  the  fundamental  points  of 
the  common-law  system.  In  the  region  of  simple  contracts 
our  courts  (and  in  this  term  I  include  the  leading 
American  courts)  have  acquiesced  in  obvious  instances  of 
hardship,  and  have  left  open  obvious  opportunities  for 
conduct  amounting  to  fraud  in  the  eyes  not  only  of 
moralists,  but  of  business  men,  rather  than  admit  the 
notion  of  a  merely  one-sided  obligation.  In  this  last 
part  of  the  history  of  the  law,  as  well  as  in  our  whole 
doctrine  of  construing  promises,  lies  the  objection  to  Mr. 
Harriman's  extremely  ingenious  proposal  to  define  the 
obligation  of  contracts  in  general  in  a  form  that  leaves 
mutuality  out  of  sight.!  The  question  our  law  loves  to 
come  round  to,  under  every  disguise  and  variation  of 
circumstances,  is  not  what  a  man  said  in  terms,  but  what 
his  words  or  conduct,  or  both  together,  gave  the  other 
party  reasonable  ground  to  expect. 

When  we  light  upon  a  one-sided  set  of  mortgagor's 
covenants,  as  in  the  case  in  hand  (where  we  may  assume 
that  the  deed  was  in  common  form  and  contained  the  usual 
covenants),  or,  what  is  stronger,  on  a  formally,  though  not 
substantially,  one-sided  contract  of  insurance  as  in  Xenos 
V.  Wickham  (where  the  real  preceding  agreement,  being 
on  an  unstamped  "  slip,"  could  not  be  proved),  we  seem 
driven  to  say  that  either  there  is  a  promise  which  was 
never  an  offer,  and  is  not  related  to  any  offer,  or  there  is 
an  offer  which  cannot  be  revoked.  But  if  we  say  this,  we 
overlook  the  original  nature  and  oflBce  of  a  deed.     The 

t  E.  A.  Harriman,  Elements  of  the  Law  of  Contracts.    Boston.     1896. 
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writmg  under  seal  has  been  a  thing  of  the  commonest  uses 
for  centuries.  The  seal  itself  has  long  ceased  to  be  the 
party's  authentic  token ;  the  delivery  is  neither  public  nor 
ceremonial,  nor  even  boimd  to  any  particular  form.  But 
in  the  Anglo-Norman  time,  and  later,  the  deed  was  a 
thing  of  exceptional  solemnity ;  a  private  record  it  might 
be,  but  solemn  and  a  record  still.  Its  very  purpose  was  to 
be  conclusive.  It  was  just  to  avoid  any  question  how  or 
why  he  should  be  bound  that  a  man  declared  himself 
under  his  seal  to  be  actually  bound.  Probably  the  Norman 
— in  other  words,  Continental  and  Bomanized — conception 
of  an  authentic  document  was  reinforced  by  the  Germanic 
archaism  of  English  procedure.  A  deed  was  one  mode  of 
proof,  obviously  the  most  desirable  mode  when  it  could  be 
had,  clearing  away  as  it  did  the  uncertainties  of  the  trial 
by  combat  or  oath:  But  the  procedure  of  the  English 
courts  in  existence  at  the  date  of  the  Norman  Conquest 
knew  nothing  of  any  proof  that  was  not  conclusive.  The 
party  who  first  succeeded  in  being  admitted  to  definitive 
proof  was  master  of  the  cause  imless  he  made  a  slip  in  the 
formalities,  or  the  conscience  of  his  oath-helpers  broke 
down ;  the  former  cause  of  failure  was  probably  more 
common  than  the  latter.  Thus  in  the  early  Middle  Ages 
the  intrinsic  operation  of  a  deed  could  hardly  be  dis- 
tinguished from  its  probative  force.  We  who  have  the 
benefits  of  more  advanced  legal  ideas  and  terminology  can 
now  see  that  what  is  before  us  is  not  an  anomalous  rule  of 
law,  but  a  rule  of  estoppel  inherent  in  the  nature  of  a  deed. 
The  grantor's  solemn  declaration  against  himself  covers 
all  ordinary  conditions  of  validity,  and  precludes  their 
discussion.  The  statement,  once  rather  frequent,  that 
consideration  for  a  deed  is  presumed,  is  erroneous,  not 
because  the  principle  would  not  amply  suflSice  to  cover  this 
deduction  if  it  were  wanted,  but  because  the  efEect  of  a 
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deed  in  a  court  of  law  was  established  long  before  con- 
sideration was  heard  of;  and  when,  on  the  other  hand, 
courts  of  equity  were  asked  to  presume  a  consideration  in 
aid  of  voluntary  deeds,  they  would  have  nothing  to  say  to 
it.  The  Court  of  Chancery  insisted  on  having  the  real 
merits  within  its  cognizance  before  it  would  set  its  peculiar 
and  powerful  remedies  in  motion. 

Estoppel  being  at  the  bottom  of  our  rule,  the  other  party 
cannot  accordingly  be  prejudiced.  The  grantee  may  dis- 
claim, though  the  grantor  may  not  revoke.  Estoppel, 
though  founded  on  considerations  of  mutual  justice,  is 
essentially  one-sided  in  its  operation.  If  promises,  then, 
are  made  by  deed,  they  must  be  made  according  to  the 
nature  of  a  deed.  If  you  want  to  have  your  deed  condi- 
tional or  revocable,  you  must  express  it  so  to  be.  Modem 
law  may  one  day,  perhaps,  see  its  way  to  dispensing  with 
deeds  altogether.  The  American  method  of  whittling  away 
the  characteristic  qualities  of  the  deed  till  there  is  nothing 
left  but  a  paper  writing  signed  with  a  flourish,  or  other- 
wise slightly  emphasized,  seems  rather  half-hearted,  and 
likely  to  confuse  the  ideas  of  beginners. 

It  remains  true  that  the  doctrine,  however  analysed,  is 
not  in  harmony  with  the  general  spirit  of  English  law ;  nor 
is  there  anything  surprising  in  this,  for  the  deed  is  an 
exotic  in  our  system,  though  an  exotic  long  established; 
it  is  Bomanist,  not  Germanic.  When  the  Americans  refuse 
to  receive  Doe  d.  Garnons  v.  Knight,  they  are  not  inno- 
vators, but  (as  in  not  a  few  other  things)  in  truth  more 
conservative  than  ourselves.  They  are  feeling  their  way 
back  to  the  bed-rock  of  Germanic  custom  on  which  the 
Common  Law  is  built.  Regarding  Xenos  v.  Wickham^  it 
is  strictly  not  relevant  to  the  legal  point,  but  will  be  none 
the  less  observed  by  the  careful  reader  of  the  report,  that 
the  decision  was,  on  the  facts,  not  only  just,  but  demanded 
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by  the  justice  of  the  case.  The  formality  of  the  Common 
Law  was  made  use  of  to  circumvent  the  harshness  of  a 
revenue  statute. 

Laugher  v.  Pointer,  p.  319,  is  a  classical  case  on  the  differ- 
ence between  a  servant  and  an  "  independent  contractor,"  as 
regards  the  responsibility  of  the  person  for  whose  benefit  the 
work  is  done.  The  principle  that  the  right  of  immediate 
control  is  the  test  has  been  so  often  applied  in  later  reported 
cases  that  it  may  not  often  be  needful  to  cite  Laugher  v. 
Pointer  nowadays :  but  it  was  the  original  critical  decision. 
Observe  on  p.  325,  per  Littledale,  J.,  a  suggestion  of  the 
hardly  less  important  rule  settled  many  years  later  by 
Indei^maur  v.  Danies^  L.  E.  2  C.  P.  311,  and  other  cases 
of  the  same  class. 

The  conimdrum  "  When  is  a  tree  not  a  tree?  "  is  put  in 
Bullen  V.  Denning,  p.  431,  and  the  answer  is,  ^^  When  it 
is  an  apple-tree."  Strange  as  this  may  seem  to  the  lay 
mind,  it  is  at  least  as  likely  as  not  that  the  decision  was 
according  to  the  true  intention  of  the  instrument  the  Court 
had  to  construe.  Philips  v.  Robinson^  p.  518,  is  a  rather 
interesting  case  of  trover.  It  seems  at  first  sight  to  con- 
tradict the  settled  modem  rule  that  the  defendant  cannot 
set  up  a  jus  tei^tii;  but  here  the  outstanding  right  was 
established  by  matter  of  record,  a  fine  to  wit.  Adamson 
V.  Jarvis,  p.  503,  applied  the  necessary  correction  to  the 
rule  too  largely  stated  in  the  so-called  leading  case  of 
Merryweather  v.  Nixan,  which  is  really  of  much  less 
importance.  Prolix  pleadings  are  rebuked  by  Best,  Ch.  J. 
at  p.  536,  and  we  find  him  somewhat  later,  as  Lord 
Wynford,  p.  736,  expressing  hopes  of  the  then  impending 
"New  Eules"  of  1834  which  they  notoriously  failed  to 
fulfil.  The  knotty  question  whether  a  virtute  cujus  is 
traversable  (see  at  pp.  729,  738)  remained  in  all  its 
absurdity  down  to  the  time  of  the  Common  Law  Procedure 
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Act.  In  the  late  Justice  Hayes's  "  Crogate's  Case :  a 
Dialogue  in  the  Shades,"  Baron  Surrebutter  makes  his  exit 
in  search  of  the  learned  editor  of  Saunders'  Eeports, 
desiring  to  converse  with  him  on  this  very  question 
by  way  of  consoling  himself  for  Crogate's  rusticity  and 
Ehadamanthus's  ignorance  of  pleading. 

Another  statement  of  Best's,  in  the  well-known  case  of 
Bird  V.  Holh'ook  (at  p.  667),  that  "  there  is  no  act  that 
Christianity  forbids,  that  the  law  will  not  reach  "  is  clearly 
unsupportable  if  it  is  not  intended  to  include  ecclesiastical 
law,  and  even  on  that  supposition  it  is  hardly  free  from 
doubt.  Only  its  most  glaring  difficulties  are  avoided  by 
taking  the  word  *^act"  in  the  strictest  sense,  so  as  to 
exclude,  for  example,  wilful  and  deliberate  abstention 
^  from  saving  a  drowning  stranger  by  some  simple  action, 
throwing  a  rope  or  the  like,  unattended  with  risk  to  one- 
self :  which  may  be  morally  as  bad  as  murder,  but  in  the 
absence  of  any  special  duty  is  not  legally  punishable 
at  all. 

It  is  curious  to  see  from  the  reporter's  note  to  Long  v. 
Yonge^  p.  118,  what  was  considered  prompt  reporting  in 
1830.     By  comparing  the  dates  of  the  other  cases  in  the 
same  volume  it  appears  that  some  time  after  the  middle  of 
that  year,  at  earliest,  Simons  was  still  reporting  cases  of 
Michaelmas  Term  1828.   Nowadays  cases  are  often  reported 
within  six  weeks,  or,  in  favourable  circumstances,  a  month, 
of  their  decision,  and  no  reason  has  been  found  to  suppose 
that  the  style  or  accuracy  of  the  reports  is  at  all  the  worse 
for  it.     Simons's  " early  report"  of  a  case  decided  on  May- 
day was  in  all  probability  issued  after  the  Long  Vacation, 
which  would  now  be  thought  quite  belated. 
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the  head  of  each  case,  and  references  to  the  same  paging  are 
contintied  in  the  margin  of  the  text. 
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BLAKE  V.  GIBBS.t  ^826. 

Feb.  22. 
(5  EuBs.  13,  ».— 17,  n.)  

A  tenant  for  life  of  a  plantation  in  Jamaica  bequeath]^  and  devises  ^  l  C       ' 

A.,  his  heirs,  executors,  administrators,  and  assigns,  all  her  negro,  r  is  fj  i 
mulatto,  and  other  slaves,  men,  women,  and  children,  and  all  her  cattle, 
mules,  horses,  asses,  and  other  live  and  dead  stock  upon  that  plantation, 
and  all  other  her  real  estate  in  Jamaica ;  and,  after  various  specific  and 
pecuniary  legacies,  she  gives  the  residue  of  her  goods,  chattels,  and 
personal  estate  and  effects  to  B. ;  A.  is  entitled  to  the  growing  crops, 
which  were  on  the  plantation  at  the  death  of  the  testatrix. 

Mabgabet  Plunkett,  .by  her  will,  dated  the  5th  of  August, 
1812,  devised  unto  George  Gibbs  the  elder,  and  his  son  George 
Gibbs  the  younger,  ''  all  and  every  her  negro,  mulatto,  and  other 
slaves,  men,  women,  and  children,  and  all  her  cattle,  mules, 
horses,  asses,  and  other  live  and  dead  stock  upon  a  certain 
plantation  or  estate  called  Lloydds,  or  the  lands  thereto  belonging, 
situate  in  the  parish  of  St.  John  in  the  island  of  Jamaica,  or 
wheresoever  else  the  same  slaves,  cattle,  and  stock,  or  any  of 
them  were  or  should  be  at  the  time  of  her  decease,  and  all  the 
issue,  o£EBpring,  and  increase  of  the  females  of  the  said  slaves, 
and  on  or  from  which  the  said  plantation  or   estate  called 

f  See  next  case,  to  which  this  case  is  appended  as  a  note  in  the  original  report. 
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Blake  Lloydds,  and  such  of  the  negro  slaves,  cattle,  and  stock  as  were 
GIBBS.  thereon  at  the  time  of  the  death  of  her  late  creditor  Matthew 
[  H» «.  ]  Plunkett  deceased,  *there  was  a  large  debt  due  to  her  on 
mortgage,  and  of  which  said  plantation  or  estate  called  Lloydds 
she  was  tenant  for  life  under  and  by  virtue  of  the  will  of  her  said 
late  creditor,  and  all  other  her  real  estate  in  the  said  island 
of  Jamaica,  and  all  her  right,  title,  and  interest  in  and  to  the 
said  slaves,  cattle,  mules,  and  other  live  and  dead  stock,  and 
other  real  estate  in  the  said  island  of  Jamaica,  to  hold  the 
same  several  slaves  and  their  issue,  offspring,  and  increase,  and 
the  said  cattle,  mules,  and  other  live  and  dead  stock,  and  all 
other  her  said  real  estate  in  Jamaica  unto  and  to  the  use  of  the 
said  George  Gibbs  the  elder  and  George  Gibbs  the  younger,  their 
heirs,  executors,  administrators,  and  assigns,'*  upon  certain 
trusts.  Then,  after  various  specific  and  pecuniary  legacies,  she 
disposed  of  the  residue  of  her  estate  by  the  following  words : 
**  As  to  all  the  rest,  residue,  and  remainder  of  my  monies,  and 
securities  for  money.  Government  stocks,  and  funds,  household 
goods  and  furniture,  jewels,  rings,  and  trinkets,  and  all  other  my 
goods,  chattels,  and  personal  estate  and  effects  whatsoever  and 
wheresoever,  and  of  every  nature,  kind,  sort,  and  denomination 
soever  not  by  me  hereinbefore  otherwise  disposed  of,  subject 
to  the  payment  of  my  just  debts  and  funeral  expenses,  and  the 
charges  of  proving  this  my  will,  and  also  subject  to  the  said 
several  legacies  by  me  in  and  by  this  my  will  given  and 
bequeathed  as  hereinbefore  mentioned — I  give  and  bequeath  the 
same  residuary  estate  and  effects,  and  every  part  and  parcel 
thereof  unto  my  cousin  Maurice  Blake,  his  executors,  adminis- 
trators, and  assigns,  to  and  for  his  and  their  own  proper  use, 
benefit,  and  disposal,  and  as  to  and  for  his  and  their  own  proper 
goods,  chattels,  monies,  estate,  and  effects  absolutely  for  ever." 
The  testatrix  died  in  April,  1814. 

George  Gibbs  the  elder  and  George  Gibbs  the  younger  proved 
[  •15, «.  ]  the  will :  and  as  the  *testatrix  was  only  tenant  for  life  of  the 
plantation,  they  caused  proceedings  to  be  taken  according  to 
the  laws  of  the  island  of  Jamaica,  for  having  the  value  of  the 
emblements  or  growing  crops  at  the  time  of  her  death,  duly 
ascertained  ;  and  they  received,  in  respect  of  those  emblements, 
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upwards  of  1,760Z.  from  the  person  entitled  to  the  plantation       blake 
in  remainder  or  reversion.  Gibbs. 

The  testatrix  had  also  household  goods  and  other  articles  of 
furniture,  which  were  in  the  dwelling-house  on  the  plantation, 

Blake,  the  residuary  legatee,  claimed  by  his  bill  to  be  entitled 
to  the  household  goods  and  furniture,  and  to  the  growing  crops, 
as  a  part  of  the  general  residue. 

The  defendants,  who  were  beneficially  interested  under  the 
devise  and  bequest  to  the  two  Gibbses,  submitted,  that  the 
emblements  passed  by  the  words,  "  other  live  and  dead  stock 
on  the  plantation." 

Mr.  Shadtvell  and  Mr.  Sanders,  for  the  plaintiff: 

"  Live  and  dead  stock  "  are  not  words,  which,  in  their  natural 
import,  include  growing  crops ;  and  when  connected  by  the  word 
"  other  "  with  the  articles  previously  enumerated,  they  must  be 
considered  to  denote  things  ejusdem  generis. 

Mr.  Siufden  and  Mr.  Lynch,  for  the  defendants  beneficially 
interested  under  the  bequest  to  the  two  Gibbses  [cited  Cox  v. 
Godsalve,^  and  West  v.  Moore  I]. 

Mr.  Shndwell  in  reply :  [  16»  ^*-  3 

The  present  case  is  distinguishable  from  the  cases  cited  in  two 
respects.  First,  the  language  is  different.  The  words  "other 
live  and  dead  stock,"  preceded  by  an  enumeration  of  specific 
articles,  are  not  so  extensive  in  their  import,  as  a  simple  bequest 
of  all  a  man's  stock.  Secondly,  in  the  cases  cited  the  contest 
was  with  the  devisee  of  the  land ;  and  as  emblements  are  part 
of  the  personal  estate,  the  presumption  will  be  in  favour  of  a 
legatee,  who  claims  them  as  personal  estate,  rather  than  of  a 
devisee  of  the  land.  Here  the  question  is  between  a  specific 
legatee  and  a  residuary  legatee. 

Lord  Gifford,  M.R.  : 

The  two  cases  which  have  been  cited  prove  that  the  emblements 
are  part  of  the  stock,  and  will  pass  under  the  description  of  stock 

t  8  R.  E.  570  (6  East,  604,  n.).        J  9  E.  R.  460  (8  East,  339). 

1—2 
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IR.R. 


BLA.KE 

V. 
OlBBS. 

[  '17,  n.  ] 


on  a  farm ;  and  I  cannot  help  *thinking  that  the  claim  of  the 
specific  legatee  is  stronger  here  than  in  either  of  those  cases, 
from  the  circumstance  of  the  testatrix  having  been  only  tenant 
for  life.  When  she  gives  the  other  live  and  dead  stock  on  the 
plantation,  her  evident  intention  is  to  give  every  thing  connected 
with  the  plantation,  and  particularly  all  the  stock.  As  to  live 
stock,  she  had  before  enumerated  almost  every  species  of  live 
stock,  including  slaves  and  cattle.  Her  evident  intention  being 
to  pass  all  the  stock  on  the  farm,  I  must  declare  the  defendants 
entitled  to  the  emblements. 

The  household  goods  and  furniture  belong  to  the  plaintiff. 


1828. 
Jnly  2. 

Rolls  Court, 
Leach,  M.P. 

[12] 


VAISEY  V.  EEYNOLDS.t 

(5  Eufls.  12—13 ;  a  0.  6  L.  J.  Ch.  172.) 

Where  a  testator  gives  to  one  person  *'  all  his  monies  in  hand;  **  and 
to  another  ''all  his  monies  out  on  securities;*'  the  balance  at  his 
bankers  will  pass  as  money  in  hand. 

A  gift  of  '*  all  fanning  stock  "  will  not,  as  against  the  devisee,  pass 
crops  on  the  ground,  xmless  there  be  a  plain  intention  that  the  legatee 
of  the  farming  stock  is  to  take  all  the  personal  estate. 

The  testator,  James  Beynolds,  inter  alia,  made  his  will  in  the 
following  words :  "  I  give  to  my  wife  all  and  every  my  house- 
hold goods,  furniture,  plate,  linen,  china,  and  household  effects 
whatsoever ;  and  also  all  and  every  my  book  debts,  monies  in 
hand,  stock  in  trade  in  my  dwelling-house,  shop,  and  malting ; 
and  also  my  farming  stock  of  every  kind  and  description  what- 
soever. I  give  and  bequeath  to  my  executrix  and  executor 
hereinafter  named  all  and  every  my  monies  out  at  interest  on 
mortgage,  notes  of  hand,  or  any  other  security  whatsoever, 
together  with  all  my  monies  vested  in  the  public  funds,  and  all 
the  rest,  residue,  and  remainder  of  my  personal  estate  and  effects 
and  property  of  every  kind  and  description  whatsoever  and 
wheresoever,  not  by  me  otherwise  disposed  of." 


f  Disapproved  of  by  Jessel,  M.B. 
as  being  "  entirely  wrong,"  in  /y*  re 
Boose,   Evans   v.    Williamson   (1880) 


17  Ch.  D.  696,  50  L.  J.  Ch.  197.— 
0.  A.  S. 
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The  testator,   at  the  time  of  his  death,  had  money  in  his       Vaibby 
banker's  hands,  which  was  afterwards  paid,  with  interest.     The     rkynolds. 
banker's  habit  was  to  pay  three  per  cent,  to  his  customers  on  all 
monies  which  remained  in  his  hands  for  nine  months ;  but  all 
such  monies   were  in  the  same  order  and  disposition  of  the 
customers,  as  if  no  such  interest  had  been  allowed. 

One  question  was.  Whether  that  money  passed  to  the  wife,  or 
was  included  in  the  residuary  bequest  ? 

The  testator,  at  the  time  of  his  death,  occupied  a  farm,  on 
which  there  were  growing  crops. 

A  second  question  was.  Whether  the  crops  on  the  ground         [  is  ] 
passed  to  the  wife  under  the  bequest  of  "  all  his  farming  stock?" 

Mr.  Sidebottam,  for  the  wife. 

Mr.  Blackbtirn,  for  the  residuary  legatee. 

Mr.  Garratty  for  the  executors. 

On  the  first  question,  Carr  v.  Carr\  was  cited. 

For   the  wife,   on  the  second  point,   were  cited   Cox    v. 
Godsalve*  and  West  v.  Moore.^ 


[1*] 


The  Master  of  the  Bolls: 

The  testator  has  referred  to  two  descriptions  of  monies — 
monies  in  hand — and  monies  out  at  interest  on  mortgage,  notes 
of  hand,  and  other  securities  whatsoever.  The  balance  in  the 
banker's  hands,  though  it  carried  ^interest,  was  not  out  at  .[  •ib  ] 
interest  on  security;  and  it  was  in  the  same  order  and  dis- 
position of  the  testator,  as  if  it  had  been  deposited  in  his  own 
drawer.  It  must  be  inferred  that  the  testator  meant  to  pass  it 
by  one  of  the  two  ^descriptions  which  he  has  used.  In  no  sense  [  *16  J 
was  it  money  on  security;  and,  in  a  reasonable  sense,  it  was 
money  in  hand,  and  passed,  therefore,  to  the  wife. 

t  1  Mer.  541,   n.   [where  it  was         t  B  B.  B.  570  (6  Eaat,  604,  n.). 
lield  that  a  bequest  of  debts  would         §  9  B.  R  460  (8  East,  339). 
carry  the  testator'sbalanceataibaiik]. 


1828.     CH.     6  RUSS.  17—19. 


R.R. 


Vaisby 

r. 

Reynolds. 

[17] 
[•18] 


•19] 


On  the  second  question  it  is  to  be  observed,  that,  in  the  case  of 
Cox  V.  Oodsalve,  where  the  words  of  the  gift  to  the  executor  were 
"  stock  of  my  farms,"  there  were  other  words  in  the  gift  which 
comprised  all  personal  *e8tate.  And  in  West  v.  Moore,  where 
the  words  of  the  gift  to  the  executor  were,  **  stock  upon  my  farm/' 
the  whole  personal  estate  of  every  nature  and  kind  was,  in  terms, 
comprised  in  the  gift.  These  cases  were  between  the  executor 
and  the  devisee  of  the  land ;  and  the  rule  is,  that,  although 
crops  on  the  ground  are  personal  estate,  and,  generally  speaking, 
pass  to  the  executor,  yet,  as  between  the  executor  and  the  devisee, 
the  devisee  will  *take  them  with  the  land,  unless  the  intention 
of  the  testator  appears  to  be  otherwise.  In  these  two  cases  such 
intention  seems  to  have  been  inferred,  rather  because  the  executor  « 
was  plainly  meant  to  take  the  whole  personal  estate,  than  from 
the  mere  force  of  the  words,  **  stock  of  my  farm,"  or  "  stock 
upon  my  farm."  In  the  present  case,  the  gift  in  question  to  the 
wife  comprises  only  some  parts  of  the  personal  estate,  and  "  all 
my  farming  stock,"  in  common  and  popular  language,  does  not 
include  crops  on  the  ground ;  and  the  wife,  therefore,  is  not 
entitled  to  them. 


1828. 
July  7,  21. 

FolU  CauH, 
Leaoh,  M.R. 

[24] 


TREVOR    V.  TREVORf 

(5  Rues.  24—28 ;  S.  0.  6  L.  J.  Ch.  182.) 

A  testator  gives  to  his  wife  an  annuity  of  100/.  and  the  mun  of  1,000^. 
which  he  considers  will,  with  the  property  which  she  is  entitled  to  after 
bis  death,  make  up  to  her  an  income  of  2,500/.  a  year ;  in  fact  thoee 
gifts  make  up  her  income  only  to  1,800/.  a  year :  she  is  entitled  to  have 
the  deficiency  supplied  out  of  his  residuary  estate. 

John  Viscount  Hampden  made  his  will,  inter  alia,  in  the 
following  words:  **  I  give  and  bequeath  to  my  dear  wife  Harriet 
Lady  Hampden,  the  remaining  term  in  my  house  in  Berkeley 
Square,  and  the  stables  and  ofiSces  thereto,  together  with  all 
furniture,  useful  and  ornamental,  usually  contained  in  my  said 
house,  whether  linen,  china,  glass,  wines,  or  other  effects,  not 
otherwise  hereafter  disposed  of,  and  also  with  all  such  English, 


t  See  Dashyrood  y.  Peyton  ^  11  B.  B.  145,  and  the  cases  there  noted.— 0.  A.  S. 
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French,  and  Italian  books  as  she  shall  choose,  and  all  my  Tbevor 
pictures  and  framed  drawings,  together  with  all  my  carriages,  tbevor. 
coach  and  saddle  horses,  harnesses,  and  things  thereunto  be- 
longing, and  all  such  silver  plate  as  belonged  to  either  Dr.  or 
Mrs.  Burton,  and  my  silver  tea-urn,  and  tea  and  coffee-pots, 
spoons,  knives  and  forks,  sugar-tongs,  four  flat  and  two  pair  of 
such  high  candlesticks  as  she  shall  choose,  except  the  large  pair, 
on  which,  by  mistake,  my  arms  with  supporters  are  engraved,  a 
silver  bread-basket,  two  of  the  smaller  waiters,  cruet,  and  salt- 
cellars, and  all  my  plated  articles;  together  with  all  jewels, 
watches,  and  trinkets  not  otherwise  hereafter  disposed  of.  And 
I  further  give  and  bequeath  to  my  said  dear  wife  an  annuity  of 
KKU.  during  her  life,  and  the  sum  of  1,000{.  to  be  paid  to  her 
within  thirty  days  after  my  decease.  And  I  hereby  express  my 
conception  and  belief,  that,  together  with  the  above  bequests, 
the  landed  property,  to  which  by  our  marriage  settlement  she 
will  succeed  upon  my  death,  the  money  standing  in  her  name  in 
the  funds  (which  or  so  much  thereof  as  may  be  necessary  for 
making  up  to  her  an  annual  income  of  2,500Z.,  as  hereafter 
mentioned,  I  hereby  give  and  bequeath  to  her),  and  with  her 
jointure,  which  *is  in  the  funds  in  trustees'  names,  will  produce  [  ^25  j 
to  her  an  income  of  more  than  2,500Z.,  which,  I  know,  will  most 
amply  supply  all  her  very  moderate  wants  and  wishes,  or  I 
would  give  her  more." 

On  the  hearing  of  the  cause,  it  was  referred  to  the  Master  to 
inquire,  what  was  the  annual  amount  of  the  landed  property  to 
which  Lady  Hampden  was  entitled  by  her  marriage  settlement, 
of  the  money  standing  in  her  name  in  the  funds,  and  of  her 
jointure  which  was  in  the  funds.  The  Master  having  reported 
that  the  annual  amount  of  these  properties,  adding  to  it  the 
annuity  of  1002.,  and  the  interest  of  1,000Z.  given  by  the  will, 
would  not  exceed  altogether  1,800Z.,  two  questions  were  raised: 
First,  whether  Lady  Hampden  was  entitled  to  have  her  income 
made  up  2,5002.  per  annum  out  of  the  testator's  residuary  estate; 
and,  secondly,  whether  the  annual  value  of  the  house  in  Berkeley 
Square  was  to  be  computed  as  part  of  that  income.  This  house 
\(^as  held  by  the  testator  on  a  lease,  of  which,  at  his  death,  about 
fourteen  years  were  unexpured. 
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Trbvob  Mr.  Pemberioii^  for  Lady  Hampden : 


r. 


Trevor.  The  purpose  of  the  testator  was,  to  insure  to  his  wife  an 

income  of  2,500Z.  a  year :  for  he  expresses  his  belief,  that  his 
bequests,  together  with  certain  other  property,  will  yield  her 
that  sum  annually;  and  he  declares,  that  his  only  reason  for  not 
raising  her  income  above  2,500Z.  a  year  is,  that  he  knows  her 
wants  to  be  so  moderate  that  she  will  not  require  more.  It 
happens,  however,  that  he  has  made  an  erroneous  estimate  of 
the  annual  value  of  some  portion  of  the  property  which  Lady 
Hampden  takes:  so  that  there  is  a  deficiency  of  about  700Z. 
a  year.  But  where  the  intention  to  give  benefits  of  a  certain 
amount  is  clear,  the  Court  does  not  permit  the  legatee  to  be 

[  •ae  ]  disappointed  by  the  erroneous  estimate  of  the  *  testator :  Mibier 
V.  Milner,\  Whitfield  v.  Clemment.l  In  a  late  case  olPickford 
V.  Randall^  before  the  Vice-Chancellor,  a  father  by  his  will, 
reciting  that  his  son  owed  him  16,000{.,  bequeathed  to  him  5,500f. 
of  the  debt,  and  directed  the  residue  of  the  debt  to  be  paid  by 
instalments.  The  son  alleged,  that  he  was  indebted  to  his  father 
only  in  11,000Z.,  and  that,  the  intention  of  the  testator  being  to 
give  him  a  benefit  of  5,500Z.,  he  was  entitled  to  retain  the  full 
amount  of  that  sum  from  the  11,000Z.  It  was  referred  to  the 
Master  to  inquire  whether  the  testator  had  fallen  into  the  alleged 
mistake. 

The  annual  value  of  the  house  in  Berkeley  Square  cannot  be 
included  as  part  of  the  income  of  2,500Z.  The  house  was  for  the 
personal  occupation  and  enjoyment  of  Lady  Hampden,  and  was 
not  meant  to  be  converted  into  a  source  of  pecuniary  benefit. 
The  gift  of  it  occurs  among  a  great  number  of  specific  bequests 
of  various  articles,  which  could  not  possibly  be  regarded  as 
yielding  income :  and  as  there  was  a  probability  that  the  term 
would  expire  in  Lady  Hampden's  lifetime,  it  was  the  less  likely 
that  its  annual  value  should  be  considered  as  a  portion  of  the 
permanent  income  which  was  to  be  secured  to  her. 

Mr.  Barber f  for  the  plaintiff: 
C  27  ]  *     *    If  Lady  Hampden  is  entitled  to  have  her  income  made 

t  1  Ves.  sen.  106.  §  No  reference  is   given  to  this 

t  15  E.  R.  143  (1  Mer.  402).  case. 
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up  to  2,500Z.  a  year,  the  house  must  be  included.  The  words,  Tbbvob 
**  together  with  the  above  bequests,"  will  in  fact  be  rejected,  trevob. 
if  the  principal  of  those  bequests  be  excluded  from  the  estimate. 

J/r.  Homey  Mr.  SklrroiVy  and  Mr,  Stuart^  for  some  of  the 
defendants. 

The  Master  of  the  Bolls: 

The  house  in  Berkeley  Square,  together  with  the  furniture  and 
its  other  contents,  which  are  enumerated  in  the  will,  were  plainly 
intended  by  the  testator  for  the  personal  use  and  enjoyment  of 
Lady  Hampden,  and  were  not  considered  by  him  as  part  of  her 
income. 

The  other  part  of  the  will  may  be  read  thus:  "I  consider 
that  the  income,  to  which  Lady  Hampden  will  be  entitled  after 
my  death,  will,  with  the  addition  of  an  annuity  of  1002.,  and  the 
interest  of  1,000Z.,  which  I  now  give  her,  make  up  2,500Z.  a 
year,  which  I  know  will  *supply  all  her  moderate  wants,  or  I  [  '28  ] 
would  give  her  more."  His  expressed  intention,  therefore,  is,  to 
give  her  so  much  as  will  make  up  her  annual  income  2,5002. ; 
and  his  miscalculation  cannot  defeat  that  intention. 

It  is  to  be  observed,  that  his  intention  was,  that  she  was  to 
have  2,5002.  and  no  more ;  and  if  the  money  standing  in  her 
name  in  the  funds,  with  the  other  properties  to  which  she  was 
entitled  at  his  death,  and  the  annuity  of  1002.,  and  the  interest 
of  the  1,0002.,  had  exceeded  the  2,5002.  a  year,  she  would  have 
been  put  to  her  election  between  that  excess  of  income  and  the 
annuity  of  1002.  and  the  1,0002. 

Declare,  therefore,  that  Lady  Hampden  is  entitled  to  have  the 
7002.  a  year  deficiency  made  up  out  of  the  testator's  residuary 
estate. 


10  1828.     CH.     5  RUSS.  29—30.  [b.b. 


1828.  CHISSUM   r.   DEWES.t 

July  21. 
(5  Rubs.  29—31.) 

Rolls  Court  rpjj^  unexpired  term  in  a  house,  and  the  goodwill  of  a  businesH 

Lbach,  M.R.  established  in  it,  were  sold  in  a  creditor's  suit,  with  the  consent  of  a 

[  29  ]  person  with  whom  the  lease  had  been  deposited  as  a  security,  and 

brought  a  price  less  than  the  amount  of  his  debt:  Held,  that  the 
equitable  mortgagee  was  entitled  to  the  whole  of  the  purchase  money, 
whether  arising  from  the  value  of  the  goodwill,  or  from,  the  value  of  the 
lease  independently  of  the  goodwill. 

An  administrator  does  not  lose  his  right  of  retainer  by  paying  the 
assets  into  Court. 

Where  the  fund  in  Court  is  insufficient  to  discharge  the  administrator' h 
debt,  his  right  of  retainer  will  prevail  against  the  plaintiff's  right  to 
have  the  costs  of  the  suit  satisfied. 

The  tru8tees  of  Great  Dover  Street,  by  lease  dated  the  16th  of 
March,  demised  a  house  to  Dewes  for  the  term  of  fourteen  years, 
to  commence  from  the  10th  of  October,  1812,  at  a  yearly  pepper- 
corn  rent;  and  in  it  they  covenanted,  that  the  lessors  would  not, 
at  the  expiration  of  the  term,  make  any  claim  on  the  head  land- 
lord for  any  benefit  of  renewal.  Dewes,  who  carried  on  the 
business  of  an  upholsterer  on  the  premises,  deposited  his  lease 
with  Dickenson  as  a  security  for  a  debt. 

A  creditor's  suit  having  been  instituted,  after  Dewes's  death, 
for  the  administration  of  his  assets,  the  lease  of  the  house,  with 
the  good-will  of  the  business  established  in  it,  was,  in  1823, 
put  up  to  sale  under  the  decree  and  with  the  concurrence  of 
Dickenson's  executor.  Of  the  term,  only  three  years  and  one 
quarter  were  then  unexpired.  The  lease  and  the  good- will  were 
sold  for  1,000Z.,  which  was  much  less  than  the  amount  of  the 
debt  due  to  Dickenson ;  and  the  money  was  paid  into  Court,  to 
abide  the  result  of  the  claim  of  the  equitable  mortgagee. 

Mr.  Bickerateth  and  Mr.  Heberden,  for  the  plaintiflf. 

Mr.  Home  and  Mr.    WiWrahain,  for  the  personal  repre- 
sentative of  Dewes. 


[30] 


On  behalf  of  both  plaintiff  and  defendant  it  was  urged,  that 

t  Ex  parte  Pu7meH{lSS0)  16Ch.D.  White  (1879)  12  Ch.  D.  361,  48  L.  J. 
226,  50  L.  J.  Ch.  212.  As  to  the  Ch.  798;  In  re  Giles,  '96,  1  Ch.  936, 
question  of  retainer  see  Eichmond  y.      65  L.  J.  Ch.  419. — O.  A.  S. 
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the  equitable  pledge  extended  only  to  the  lease,  and  not  to  the  Chissuh 
good- will  of  the  business  carried  on  in  the  premises;  that  the  dewes. 
good-will  had  been  expressly  included  in  the  sale ;  that,  in  fact, 
the  greater  part  of  the  purchase-money  had  been  given  for  the 
good-will ;  that,  therefore,  it  ought  to  be  referred  to  the  Master 
to  determine  what  proportion  of  the  1,000Z.  was  to  be  considered 
as  the  purchase-money  of  the  lease,  and  what  proportion  of  it  as 
the  purchase-money  of  the  good-will ;  and  that  only  the  former 
portion  of  the  fund  ought  to  be  paid  to  the  equitable  mortgagee. 

Mr.  Ti'eslpie,  contra,  for  the  executor  of  Dickenson. 

The  Master  of  the  Eolls: 

The  good-will  of  the  business  is  nothing  more  than  an  advan- 
tage attached  to  the  possession  of  the  house;  and  the  mortgagee, 
being  entitled  to  the  possession  of  the  house,  is  entitled  to  the 
whole  of  that  advantage.  I  cannot  separate  the  good-v.  ill  from 
the  lease. 

The  whole  of  the  proceeds  of  the  sale  was  ordered  to  be  paid 
to  the  mortgagee. 

A  part  of  the  general  personal  estate  had  been  paid  into  Court 
by  the  administrator,  and  another  part  of  it  remained  in  his 
hands ;  but  there  was  a  debt  due  to  him  from  Dewes,  greater  in 
amount  than  both  funds.  He  claimed,  by  virtue  of  his  right  of 
retainer,  to  keep  what  was  in  his  hands,  and  to  have  the  whole 
fond  in  Court  paid  to  him  in  satisfaction  of  his  debt. 

There  were  no  other  assets  to  satisfy  the  general  body  of        [  3i  ] 
creditors,  or  even  to  pay  the  costs  of  the  plaintiff. 

Mr.  Bickersteth  submitted,  that,  as  to  the  assets  in  Court, 
the  personal  representative  lost  his  right  of  retainer  by  having 
parted  with  the  money,  and,  at  all  events,  that  his  right  of 
retaiaer  could  not  prevail  against  ths  plaintiff's  right  to  have  the 
costs  of  the  suit  defrayed  out  of  the  fund  which  his  suit  had 
brought  into  Court. 

The  Master  of  the  Eolls  was  of  opinion,  that  the  adminis- 
trator's right  of  retainer  was  not  affected  by  the  circumstance  of 


12  1828.     CH.     5  RUSS.  81.  [r.b. 

Chibsum     his  having  paid  the  money  into  Court,  and  that  the  plaintiff  was 
Deweb.       i^ot  entitled  to  have  his  costs  satisfied  out  of  a  fund  to  which  the 
right  of  retainer  extended. 

.   Afterwards  the  administrator  consented,   that    the  plaintiff 
should  have  his  costs  out  of  the  fund  in  Court. 


i«28-  GREEN  V.  JACKSON. 

Julv  23. 

(5  Euss.  35—38.) 


RolU  Court 


Affirmed  on  appeal,  2  Russell  &  Mylne,  288,  to  be  reported 
in  a  later  volume  of  the  Revised  Reports.^ 


/f2B,  SIMON    V.  BARBER.t 

Jftly  29.  ' 

—  (5  Eus8.  112—113;  S.  C.  Tamlyn,  14.) 

RolU  Covrt.  ^    ,                          .                 ,       ^                  ^^       .    ,        , 

T  EACH    MR  ^  legacy  was  given  to  the  Guernsey  Hospital :    there  were  two 

r  11*2  1  hospitals  in  Guernsey,  and  the  Master  reported  that  he  could  not  find 

'-        -'  which  hospital  was  intended.    It  was  held,  that  the  legacy  was  not  void 
for  uncertainty,  hut  was  well  given  to  a  charitable  purpose. 

The  testator,  Edward  Simon,  by  a  codicil  to  his  will,  gave  to 
"  the  treasurer,  governor,  or  directors  of  the  Guernsey  Hospital, 
for  the  time  being,  the  sum  of  2001.  stock,  Three  per  cent.  Bank 
Annuities,  to  be  applied  towards  carrying  on  the  charitable 
designs  of  the  said  corporation." 

It  appeared  by  the  Master's  report,  that,  at  the  date  of  the 
codicil,  and  at  the  time  of  the  testator's  death,  there  were  two 
hospitals  in  the  island  of  Guernsey,  one  called  the  Town  Hospital, 
and  the  other  the  Country  Hospital.  These  hospitals  are  still  in 
existence. 

On  the  hearing  of  the  cause,  it  was  referred  to  the  Master  to 
inquire,  whether  any  and  what  hospital  was  meant  or  intended 
by  the  testator. 

t  In  re  Alchin's  TuisU  (1872)  L.  E.  14  Eq.  230. 
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The  Master  reported  that  he  did  not  find  that  any  hospital        Simon 
in  particular  was  meant  or  intended  by  the  testator.  Barbeb. 

Upon  the  petition  of  the  residuary  legatee,  the  question  now 
was,  whether  the  gift  in  question  was  or  was  not  void  for 
uncertainty. 

For  the  Attorney-General^  the  case  of  Mills  v.  Farmer \  was 
relied  upon  as  estabUshing  that  the  legacy  was  a  general  gift  to 
charity,  which  the  Court  would  execute. 


Mr.  Wray,  in  support  of  the  charitable  bequest. 
Mr.  Roupell  and  Mr.  Richards y  contra. 
Mr.  Garratty  for  formal  parties. 

Thb  Masteb  of  the  Bolls  : 

Cases  of  charity  rest  upon  peculiar  principles,  which  do  not 
apply  to  gifts  to  individuals.  Here  the  testator  devotes  a  certain 
sum  to  a  charitable  purpose ;  but  he  has  not  so  described  the 
particular  purpose  that  it  can  be  ascertained.  This  part  of  his 
property,  however,  being  devoted  to  charity,  it  is  the  duty  of  the 
Court  to  direct  that  it  be  so  applied. 


[113] 


HAYTEE  V.  TREGO.$ 

(5  Euss.  113—115.) 

Where  a  testator  gives  a  legacy  to  a  voluntary  society  which  exists 
at  his  death,  but  is  dissolved  before  his  assets  can  be  administered,  the 
Court  will  execute  his  intention  cy-pres, 

Thomas  Hodson,  by  his  will  dated  in  June,  1819,  gave  a 
legacy  of  500Z.  to  a  voluntary  society  called  "  The  Plymouth  and 
Devonshire  Asylum  for  the  Reception  of  Female  Penitents." 

The  testator  died  in  June,  1821,  at  which  time  the  Asylum 
was  still  in  existence ;  but  on  the  29th  of  May,  1822,  long  before 
the  assets  could  be  administered,  the  society  was  dissolved,  the 

t  13  E.  E.  247  (19  Ves.  483 ;    1  t  In  re  Rymer,  '95,  1  Ch.  19,  64 

Mer.  55).  L.  J.  Ch.  86. 


1828. 
June  17. 

1830. 
Mar.  4. 

nolU  Court, 
Leach,  M.R. 

[113] 
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Hatter      charitable  establishment  was    completely  broken  up,  and   the 
Trego.       furniture  and  other  property  belonging  to  it  were  sold. 

The  question  in  the  cause  was,  whether  this  sum  of  600Z.  was 
to  be  applied  to  a  charitable  purpose  by  the  Crown  under  the 
sign  manual,  or  was  to  be  administered  by  the  Court  cy-prea. 

[  11*  ]  Mr.  Pemberton,  for  the  plaintiffs. 

Mr.  Girdlcstone  and  Mr.  Whitmarsh,  for  some  of  the 
defendants. 

Mr.  Sicann  for  the  Attorney-General : 

On  behalf  of  the  Attorney -General  it  was  argued,  that,  if  the 
particular  charitable  purpose  selected  by  the  testator  had  failed, 
the  disposition  of  the  property  belonged  to  the  Crown,  and  not  to 
the  Court :  Moggridgew.  Thackivell.\     ♦     ♦     * 

On  the  other  hand,  it  was  contended,  that  here  a  particular 
charity  was  selected,  and  a  trust  had  been  created,  which  gave 
the  Court  jurisdiction :  that  trust  still  subsisted,  and  though  it 
could  no  longer  be  executed  in  the  very  mode  and  form  which 
the  testator  had  contemplated,  the  Court  would  carry  it  into 
effect  cy-prea.     *     *     ♦ 

[  115  ]       The  Master  of  the  Rolls  : 

The  testator  here  having  marked  out  the  particular  nature  of 
the  charity  to  which  he  wished  this  legacy  to  be  applied,  the 
Court  will  execute  his  intention  cy-pres ;  and  the  Master  must 
settle  a  scheme  having  regard  to  the  testator's  will. 


1H25.  PARRY  V.  WRIGHT. 

'^^'  (5  Ruse.  H2— 148  ;  S.  C.  6  L.  J.  Ch.  174.) 

Lyi^^h^rst       ^^^^  ^^  ^'  ^*  ^^^'  where  a  report  of  this  case  in  the  Court  below 
L.C.         is  given  from  1  Sim.  &  St.  368.     A  note  of  this  appeal  will  be 
found  at  the  end  of  that  case,  24  R.  R.,  p.  195.] 

t  6  R.  R.  76,  82  (7  Ves.  36,  78—83). 
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ATTWOOD  V.  i«28. 

June  9. 
(5  Rubs.  149—150.)  

If  a  person,  after  due  deliberation,  enter  into  an  agreement  for  the    Lynohurst 
purpose  of  compromising  a  claim  made  bond  fide^  to  which  he  believes  L.C. 

himself  to  be  liable,  and  with  the  nature  and  extent  of  which  he  is  fully         [  149  ] 
acquainted,  the  compromise  of  such  a  claim  is  a  sufficient  consideration 
for  the  agreement ;   and  a  court  of  equity,  without  considering  whether 
he  was  in  truth  liable  to  the  claim,  will  compel  a  specific  performance. 

For  the  purpose  of  this  report  it  is  sufficient  to  state  the 
following  judgment :] 

The  Lord  CnANCEiiLOR: 

The  appellant  had  been  the  solicitor  of  Mrs.  Shackle's  husband ; 
he  had  been  concerned  on  the  part  of  Shackle  in  negotiating  a 
loan  to  Norton;  he  knew  all  the  particulars  of  the  transaction, 
and  of  the  securities  which  *  Shackle  held  for  the  loan.  He  was  [  *150  ] 
in  possession  of  the  title  deeds  of  a  leasehold  property  in 
Vxbridge,  also  belonging  to  Norton,  on  which  he  had  an  equit- 
able charge  for  a  sum  of  1,000Z.;  and  having  been  directed  to 
apply  to  Norton  for  the  money  due  to  Mrs.  Shackle,  Norton 
writes  a  letter,  which  is  left  at  W.'s  office,  stating  that,  out 
of  the  proceeds  of  the  sale  of  those  leaseholds,  he  is  to  receive 
2,500i.— 1,000Z.  for  himself,  and  1,500Z.  for  Mrs.  Shackle. 
After  this,  he  was  not  justified  in  parting  with  the  title  deeds, 
without  receiving  the  1,500Z. ;  and  having  parted  with  them, 
he  would,  in  point  of  law,  be  liable  for  the  loss  which 
Mrs.  Shackle  might  thus  sustain.  There  is  not  sufficient  and 
distinct  evidence  before  me  to  shew  that  Mrs.  Shackle  sub- 
sequently waived  any  right  which  she  might  have ;  and  there 
is,  therefore,  nothing  to  exempt  this  defendant  from  his 
responsibility. 

A  claim  having  been  made  against  him  on  Mrs.  Shackle's 
behalf,  he  consults  a  gentleman  at  the  Bar  of  great  eminence, 
who  tells  him  that,  in  point  of  law,  he  is  answerable  to  Mrs. 
Shackle.  There  is  a  second  meeting  at  the  chambers  of  the 
same  counsel ;  and,  finally,  the  defendant  enters  deliberately  into 
the  agreement,  from  which  he  has  since  sought  to  escape.     The 
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Attwood     agreement,  having  been  entered  into  under  such  circumstances, 
— 1_       binds  him ;  and  the  decree  of  the  Master  op  the  Rolls  must  be 
affirmed  with  costs. 


1828. 
June  24. 

Lord 

Lynduubst, 

L.C. 

[164] 


[♦166] 


Ex  PARTE  HAYCOCK.t 
In  the  Matter  of  JONES. 

(5  Ruas.  154—155.) 

An  allowance  will  be  made  out  of  a  lunatic's  estate  for  his  illegitimate 
children,  but  not  for  their  mother. 

The  Court  will  not  direct  property  to  be  sold,  which  the  lunatic,  by  a 
will  made  when  he  was  of  sound  mind,  has  bequeathed  specifically, 
though  the  Master  has  reported  that  the  sale  of  it  will  be  beneficial  to 
the  estate. 

This  was  a  petition  presented  by  the  committee  of  a  lunatic's 
estate,  praying  a  reference  to  the  Master  to  approve  of  a  proper 
allowance  for  four  illegitimate  children  of  the  lunatic  and  their 
mother. 

In  support  of  the  application,  Mr.  Wakefield  referred  to  the 
doctrine  laid  down  by  Lord  Eldon  in  Ex  parte  Whitbread.l  and 
to  two  cases  not  reported :  Ex  parte  OalpiUf  in  which  a  gross 
sum  had  been  allowed  for  the  benefit  of  illegitimate  children,  and 
Ex  parte  SpurreU,  in  which  a  yearly  sum  had  been  appropriated 
for  their  maintenance. 

The  Lord  Chancellor  directed  a  reference  to  the  Master  to 
inquire  what  ought  to  be  allowed  for  the  maintenance  of  the 
children,  but  declined  to  extend  the  order  to  their  mother. 

The  Master  had  reported  that  it  would  be  for  the  benefit  of  the 
lunatic's  estate  that  certain  furniture  should  be  sold;  and  the 
petition  prayed  a  sale  of  this  furniture. 

It  appeared  that  the  lunatic,  when  sane,  had  made  a  will,  by 
which  he  bequeathed  this  furniture  to  a  particular  individual: 
and  one  point  submitted  to  the  Court  was,  whether,  under  such 
circumstances,  the  *Court  would  interfere  to  defeat  the  bequest, 
by  directing  the  property  to  be  sold. 


t  Ex  relatione. 


t  16  B.  B.  148,  149  (2  Mer.  99,  101). 
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The  LoKD  Chancellor  said  that  he  would  not  defeat  the  inten-      Ex  part« 

Haycock 
tion  which  the  lunatic  had  manifested,  when  sane,  and,  therefore, 

that  no  direction  should  be  given  for  the  sale  of  the  furniture. 


GAEDNEE  v.  EOWE.  .. 'll^„ 

Nor.  26,  27. 
(5  Euas.  258 ;  S.  C.  7  L.  J.  Ch.  2.)  

[A  NOTE  of  this  appeal  affirming  the  decision  of  Leach,  V.-C, 
2  Sim.  &  St.  846,  will  be  found  at  the  end  of  the  report  of  the 
case  below.     See  25  E.  E.  at  p.  218,] 


DE   THEMMINES  v.  DE  BONNEVAL.  i828. 

Mar,  27,  31. 
(5  Russ.  288—298;  S.  C.  7  L.  J.  Ch.  33.)  Sov.  17. 

A  sum  of  3  per  cent,  stock  having  been  transferred  by  A.  into  the  leach  M.R. 
name  of  himself  and  of  three  trustees,  a  deed  was  executed  in  England  r  2gg  i 
by  him  and  them,  declaring  they  were  to  hold  the  stock  upon  trust  to 
pay  the  dividends  to  A.  during  his  life ;  and,  after  his  death,  to  apply 
them  in  printing  and  promoting  the  circulation  of  a  treatise  written  in 
French  and  Latin,  which  inculcated  the  doctrine  of  the  absolute  and 
inalienable  supremacy  of  the  Pope  in  ecclesiastical  matters;  and  the 
deed  contained  a  proviso,  that  if  any  court  of  law  or  equity  should 
declare  any  of  the  trusts  to  be  void,  the  trustees  should  stand  possessed 
of  the  stock  in  trust  for  A.'s  executors  or  administrators :  Held, 

That  the  trusts  after  A.'s  life  interest  were  void  as  being  contrary  to 
the  poHcy  of  the  law,  and  in  the  nature  of  a  superstitious  use : 

That  the  fund  was  not  subject  to  a  general  trust  for  charity  so  as  to 
be  applicable  to  any  other  charitable  purpose,  according  to  the  pleasure 
of  the  Crown  suggested  under  the  sign  manual :  and 

That  A.  was  entitled  to  have  the  fund  retransferred  to  him« 

The  bill  stated,  that  the  plaintiff  was  formerly  Bishop  of  Blois 
in  France;  that  he,  and  thirty-six  other  Gallican  Bishops,  in 
order  to  perpetuate  their  common  tenets  on  certain  points  of  the 
doctrines  and  discipline  of  the  Eoman  Catholic  religion  and  of 
the  Gallican  Church,  did,  by  their  solemn  act  of  the  6th  of  April, 
1803,  address  to  his  Holiness  Pope  Pius  the  Seventh  a  certain 
manuscript,  which  was  afterwards  printed  and  published,  under 
the  superintendence  and  at  the  expense  *of  the  plaintiff  and  the      [  *289  ] 
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other  Bishops  of  the  Galilean  Church,  then  residing  in  England, 
first  in  the  Latin  language,  under  the  title  of  "CanonicaB  et 
reverentissimaB  expostulationes  de  variis  actis  ad  Ecclesiam  Gal- 
licanam  spectantibus,  &c.  &c.,"  and  shortly  afterwards  in  the 
French  language,  under  the  title  of  "  Traductions  des  reclama- 
tions canoniques,  et  tres  respectueuses  adressees  par  les  Eveques 
sous-signes  a  notre  tres-saint  Pere  Pius  VII.  par  la  providence 
divine  Souverain  Pontife,  contre  diflferens  actes  relatifs  a  TEglise 
Gallicane,"  &c. :  that  the  plaintiff,  being  desirous  of  preserv^ing 
and  perpetuating  this  book  in  its  original  purity,  did,  while 
residing  in  England,  transfer  the  sum  of  8,786Z.  10«.  4rf. 
Three  per  cent.  Consolidated  Bank  Annuities,  into  the  names 
of  himself,  and  the  three  defendants,  the  Marquis  de  Bonneval, 
M.  de  Broglie,  and  M.  de  Merinville :  that,  by  an  indenture  sub- 
sequently made  between  the  plaintiff  of  the  one  part,  and  the 
plaintiff  and  the  three  defendants  of  the  other  part,  and  executed 
in  London  by  all  parties,  it  was  declared,  that  they  should  stand 
possessed  of  the  said  3,786Z.  10«.  4d.  Three  per  cent.  Consolidated 
Bank  Annuities,  then  standing  in  their  names,  upon  trust  to 
permit  the  plaintiff  to  receive  the  dividends  for  his  own  use  and 
benefit  during  his  natural  life;  and,  after  his  decease,  to  lay  out, 
pay,  or  apply,  in  such  manner  as  they  should  think  proper,  all  or 
any  part  of  the  annual  interest  of  the  said  3,786i.  10«.  4d.  Three 
per  cent.  Consolidated  Bank  Annuities,  in  printing  or  reprinting, 
and  publishing  and  circulating  in  any  part  or  parts  of  the  world, 
either  in  the  Latin  or  French  language,  or  in  both,  as  they  might 
think  proper,  the  book  so  printed  and  published;  and  upon 
further  trust,  if  they,  the  trustees,  should,  at  any  time  after  the 
plaintiff's  decease,  discover  or  find  any  university,  college,  or 
society,  in  any  part  of  the  world,  which  should  profess  and 
entertain  the  tenets  and  ^principles  of  that  book,  and  be  desirous 
to  support  the  same,  and  would  agree  to  establish  a  chair  in 
such  university,  college,  or  society,  to  support,  maintain,  and 
promulgate  the  said  tenets  and  principles,  then  that  it  should  be 
lawful  for  the  trustees,  if  they  should  deem  it  prudent  and  advis- 
able so  to  do,  to  nominate  and  appoint,  in  manner  therein  stated, 
any  number  of  the  members  of  the  said  university,  college,  or 
society,  to  be  trustees  for  the  intents  and  purposes  thereinafter 
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mentioiied,  and  to  pay  over,  transfer,  and  assign  the  said  trust 
monies  onto  sach  trustees,  who  were  to  hold  the  same  upon  trust 
from  time  to  time  to  apply  the  dividends  of  the  3,786Z.  10«.  4d. 
Three  per  cent.  ConsoUdated  Bank  Annuities,  in  printing  or 
re-printing,  and  publishing  and  circulating  the  book  so  printed 
and  published,  either  in  the  Latin  or  French  languages,  or  in 
both  of  them,  as  they,  the  trustees  for  the  time  being,  might 
think  most  proper  for  teaching  and  promulgating  the  tenets  and 
principles  of  the  said  book,  in  its  original  purity,  according  to 
the  true  spirit  and  tenets  of  the  Gallican  Church  ttom  its  first 
foundation,  and  its  first  pontiff  and  his  legitimate  successors,  down 
to  the  said  solenm  act  of  the  6th  of  April,  1808,  addressed  to  his 
Holiness  Pope  Pius  the  Seventh  as  aforesaid,  as  the  same  would 
be  more  fully  explained  in  a  preface  which  the  plaintiff  intended 
to  add  to  the  next  edition  of  the  book;  and  it  was  further 
declared  and  agreed,  between  the  several  parties,  that,  if,  at  any 
time  thereafter,  the  several  trusts  therein  mentioned,  or  any  of 
them,  should,  by  any  court  of  law  or  equity,  be  adjudged  to  be 
void  or  incapable  of  being  performed  or  carried  into  effect,  then 
the  defendants,  or  other  the  trustees  for  the  time  being,  or  the 
trustees  selected  from  the  said  university,  college,  or  society,  if 
any  should  have  been  appointed,  should  from  thenceforth  stand 
possessed  of  the  said  sum  of  8,7862.  10«.  4i.  Three  per  cent. 
Consolidated  Bank  Annuities,  and  of  such  *part  of  the  dividends 
arising  therefrom  as  had  not  been  applied  in  execution  of  the 
trusts  therein  stated,  in  trust  for  the  executors  and  adminis- 
trators of  the  plaintiff,  and  to  be  paid  and  transferred  to  them 
accordingly. 

The  prayer  was,  that,  if  necessary,  the  trusts  declared  by  the 
indenture  concerning  the  said  sum  of  3,786Z.  10«.  4d.  Three  per 
cent.  Consolidated  Bank  Annuities,  might,  except  as  to  the  trust 
for  the  plaintiff  during  his  life,  be  adjudged  to  be  void,  and 
incapable  of  being  carried  into  effect ;  and  that  the  defendants 
might  be  decreed  to  transfer  the  stock  to  him  for  his  own 
absolute  use. 

The  answer  of  the  trustees  admitted  the  allegations  of  the  bill. 

The  object  of  the  book  or  treatise,  referred  to  in  the  bill,  was 
to  inculcate  the  belief  that  the  Pope  had,  in  all  ecclesiastical 
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matters,  a  supremacy  which  was  paramount  even  to  the 
authority  of  the  temporal  sovereign,  and  was  of  so  sacred  a 
nature,  that  it  was  not  competent  to  any  sovereign  to  impair  it, 
or  to  any  Pope  to  alienate  it ;  and  that  the  concordat  between 
Pius  VII.  and  the  French  Government  was  inconsistent  with  the 
supremacy  and  contrary  to  the  fundamental  principles  of  the 
Church. 

There  were  two  questions  in  the  cause :  first,  whether  a  trust 
created  by  a  foreigner,  domiciled  in  England,  for  the  purpose  of 
teaching  and  promulgating  in  any  part  of  the  world  the  doc- 
trines contained  in  this  book,  was  illegal  and  void ;  and  secondly, 
if  it  was  void,  whether  the  settlor  was  entitled  to  call  for  a 
re-transfer  of  the  fund. 


Mr.  Tinney,  for  the  plaintiff. 


[292] 


Mr.  Swanston,  contra. 


The  Master  of  the  Bolls: 

I  have  perused  the  pleadings  in  this  cause,  and  looked  into  the 
book  to  which  they  refer.  The  book  is  not  a  treatise  inculcating 
the  general  doctrines  of  the  Boman  Catholic  Church:  it  is  written 
with  a  different  object ;  and  that  object  is  to  shew,  that,  accord- 
ing to  the  admitted  doctrines  of  the  Boman  Catholic  Church,  the 
Pope  has,  in  all  ecclesiastical  matters,  a  supremacy  which  he  is 
not  at  liberty  to  alienate,  or  to  subject  to  the  temporal  sovereign, 
and  that  Pius  VII.,  by  his  concordat  with  the  Government  of 
France,  did  alienate  it  in  opposition  to  all  the  principles  which 
that  Church  holds  most  sacred.  Such  is  the  nature  of  the  work ; 
the  circulation  of  which,  and  the  promulgation  of  the  doctrines 
contained  in  it,  are  the  purposes  for  which  this  charity  is 
established.  It  is  against  the  policy  of  the  country  to  encourage, 
by  the  establishment  of  a  charity,  the  publication  of  any  work 
which  asserts  the  absolute  supremacy  of  the  Pope  in  ecclesias- 
tical matters  over  the  sovereignty  of  the  state  :  and  although  the 
words  of  the  deed  are  so  large,  that  it  may  be  argued  that  the 
purposes  of  the  charity  may  be  effectually  carried  on  in  other 
parts  of  the  world  without  infringing  in   any  manner  on  the 
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policy  of  this  kingdom,  still  I  incline  strongly  to  the  opinion, 
that  this  charitable  trust  is  to  be  deemed  a  superstitious  use  and 
against  public  policy. 

But  there  is  another  difficulty.  By  the  law  of  England,  a  gift 
of  money  to  superstitious  uses  is  not  absolutely  void  ;  it  is  held 
to  indicate  a  general  purpose  to  devote  the  property  to  charity : 
and  it  belongs  to  the  King  to  direct,  in  furtherance  of  this 
porpose,  under  his  sign  manual,  the  application  of  the  fund  to 
other  ctarities  *not  superstitious.  Now,  in  this  deed  of  trust, 
there  seems  to  be  an  attempt  to  escape  from  the  operation  of 
that  rule  of  law,  by  introducing  a  proviso,  that,  if,  at  any  time, 
the  trusts  therein  mentioned,  or  any  of  them,  shall  be  adjudged, 
by  any  court  of  law  or  equity,  to  be  void  or  incapable  of  being 
cjunied  into  effect,  then  the  trustees  are  to  transfer  the  trust 
funds  to  the  executors  or  administrators  of  the  grantor :  and  the 
question  is,  whether  this  clause  is  valid  ?  The  settled  principle 
of  the  law  of  the  country  being,  that  money  given  to  superstitious 
uses  belongs  to  the  King,  to  be  applied  under  his  sign  manual  to 
other  charitable  purposes  not  superstitious, — can  any  man  so 
frame  his  grant  and  introduce  into  it  such  a  proviso  as  shall 
defeat  that  rule  of  law  ?  I  give  no  opinion  upon  the  point :  but 
I  must  hear  the  Attorney-General  upon  it ;  and  the  cause  cannot 
proceed,  till  the  pleadings  are  amended  by  making  the  Attorney- 
General  a  party. 
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The  cause  stood  over,  with  leave  to  amend,  by  adding  the 
Attorney-General  as  a  party. 

The  Attorney-General  being  made  a  defendant,  the  cause  came 
on  again. 


Mr.  Tinney  and  Mr.  J.  Rusaell,  for  the  plaintiff.     * 


Nor.  17. 


Mr.  Swanaton,  for  the  trustees  :  [  2»o  ] 

This  is  not  a  charity  for  the  propagation  of  the  Boman 
Catholic  religion,  or  for  the  support  of  monastic  establishments, 
the  very  object  of  whose  existence  is  the  extension  of  the 
dominion  of  the  Boman  Catholic  faith.  It  seeks  merely  to 
promote  the  circulation  of  a  controversial  *treatise  on  points      [  •296  ] 
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which  are  matters  of  dispute  among  the  Roman  Catholics  them- 
selves, and,  therefore,  cannot  be  considered  as  any  essential  or 
distinguishing  part  of  their  creed.  Not  only  is  this  a  purpose 
which  is  as  capable  of  being  carried  into  execution  in  foreign 
countries,  as  in  England  :  the  intention  clearly  was  to  establish 
a  foreign  charity ;  for  the  book  is  not  in  English,  but  in  Latin 
and  French.  It  has  never  been  held  that  a  gift  to  promote  the 
Roman  Catholic  religion  in  a  Roman  Catholic  country  is  illegal ; 
much  less  is  there  any  authority  for  saying  that  it  is  against  the 
law  of  England  to  promote  the  circulation  in  foreign  countries 
of  a  controversial  tract  on  disputed  points  of  Roman  Cathoh'c 
church  discipline. 

If,  however,  the  law  will  not  permit  the  particular  charitable 
purpose  contemplated  by  the  deed  to  be  carried  into  efifect,  the 
money  must  revert  to  the  donor.  There  are  many  cases  in  which 
the  owner  of  property  may  dispose  of  it  absolutely,  with  a 
condition,  that  in  a  certain  event  the  disposition  shall  be  void. 
The  prerogative  of  the  Crown  to  devote  to  lawful  charitable 
purposes  a  fund  given  to  an  illegal  charity,  rests  on  grounds 
which  do  not  apply  to  a  gift  like  this. 

Mr.  Wray,  for  the  Crown  : 

The  plaintiff  has  transferred  the  sum  of  stock  for  a  special 
charitable  purpose :  the  trust  of  this  charity  is  completely  raised ; 
and  it  is  not  competent  to  him  to  annul  it.  The  special  purpose 
cannot  be  carried  into  execution,  because  it  is  contrary  to  the 
policy  of  the  law ;  but  the  same  law,  which  opposes  the  specific 
intent  expressed  in  the  deed,  declares  that  the  property  shall  be 
♦appropriated  to  some  charity,  and  entrusts  the  specific  mode  of 
its  application  to  the  discretion  of  the  Crown.  The  donor  has 
attempted,  by  means  of  a  special  proviso,  to  defeat  an  incident 
which  the  law  has  annexed  to  an  absolute  gift  in  favour  of 
a  particular  charitable .  purpose :  he  has  given  the  property, 
without  qualification  or  restriction,  to  a  specific  charity,  and  yet 
seeks  to  reserve  to  himself  a  benefit  repugnant  to  the  legal  effect 
of  the  prior  gift.  A  court  of  justice  will  not  give  effect  to  a 
proviso  of  this  kind :  King  v.  BurchellA 


t  Ambler,  379. 
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The  Master  op  the  Rolls: 

I  continue  to  be  of  opinion,  that  the  charitable  trust,  declared 
of  this  sum  of  stock,  is  void,  as  being  contrary  to  the  policy  of 
the  law. 

The  policy  of  the  Court  will  not  permit  the  execution  of  a 
superstitious  use;  but  the  Court  avails  itself  of  the  general 
intention  to  give  the  property  to  charity,  although  the  particular 
charity  chosen  by  the  founder  be  superstitious ;  and  it  effectuates 
that  general  intention  by  devoting  the  fund  to  some  other 
charitable  purpose.  Here  there  is  no  general  intention  to  give 
to  charity  ;  and  the  Court,  at  the  same  time  that  it  declares  that 
the  particular  purpose,  for  which  the  donor  has  destined  the 
property,  is  a  superstitious  use  which  it  will  not  execute,  is 
obliged  to  state  that  the  gift  is  altogether  conditional.  This  is  a 
gift  to  a  particular  purpose,  provided  the  purpose  be  lawful ;  if 
not,  the  property  is  to  revert  to  the  donor.  On  this  principle,  it 
seems  clear  that  the  condition  will  prevail ;  and,  as  the  particular 
purpose  fails  by  reason  of  its  illegality,  the  party  is  restored 
to  his  original  rights. 

It  is  said  the  condition  is  unlawful.  I  do  not  think  so.  A 
condition  is  not  unlawful,  which  looks  forward  to  the  possibility 
of  a  Court  deciding  that  the  gift  is  unlawful.  If  the  condition 
were  in  itself  illegal,  the  whole  deed  would  be  void.  Here  the 
unlawful  gift  will  not  prevail :  but  the  condition  will  prevail. 
As  the  gift  was  a  gift  upon  condition,  the  Court  has  no  right  to 
interfere  on  behalf  of  the  Crown. 

Under  these  circumstances,  the  plaintiff  is  entitled  to  have  the 
stock  re-transferred  to  him:  but  he  must  pay  the  costs  of  the 
suit.t 


t  The  first  section  of  the  2  &  3 
WiU.  rV.  c.  1 15  (which  was  passed  on 
the  15th  of  August,  1832),  after  re- 
citing that  "  doubts  had  been  enter- 
tained whether  it  be  lawful  for  his 
Majesty's  subjects  professing  the 
Boman  Catholic  reb'gion  in  Scotland 
to  acquire  and  hold  in  real  estate 
the  property  necessary  for  religious 
worship,  education,  and  charitable 
purposes,  and  that  it  is  expedient  to 
lemoye   all    doubts   respecting   the 


right  of  his  Majesty's  subjects  pro- 
fessing the  Roman  Catholic  religion 
in  England  and  Wales  to  acquire 
and  hold  property  necessary  for 
religious  worship,  education,  and 
charitable  purposes,"  enacts,  **That 
his  Majesty's  subjects  professing  the 
Boman  Catholic  religion,  in  respect 
of  their  schools,  places  for  reUgious 
worship,  education,  and  charitable 
purposes  in  Great  Britain,  and  the 
property    held   therewith,    and    the 
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Ltkdhubst  ^  invention  was  patented  for  giving  paper,  by  the  application  of  a 

L.C.       '  certain  composition,  such  a  surface  as  renders  the  lines  of  copper  and 

other  plate  printing  more  clear  and  distinct, 
t  ^      -I  One  of  the  ingredients  in  the  composition  was  a  white  substance, 

imported  from  Germany,  and  which  could  be  purchased  at  one  or  two 
colour  shops  in  London ;  the  only  description  or  denomination  given  to 
it  in  the  specification  was,  **  the  finest  and  purest  chemical  white  lead ;  " 
but  there  was  no  article  known  by  that  denomination  in  the  trade,  or  in 
the  shops  where  white  lead  is  usually  sold ;  and  the  finest  white  lead 
which  could  be  obtained  woiild  not  answer  the  purpose :  Held,  that  the 
specification  was  insufficient. 

On  an  application  for  an  injunction  to  restrain  the  infringement  of  a 
patent  the  party  must  swear,  that,  at  the  time  of  making  the  application, 
he  believes  that  at  the  date  of  the  patent  the  invention  was  new,  or  had 
not  been  previously  known  or  used  in  this  kingdom. 

An  injunction  had  been  obtained  ex  parte  to  restrain  the 
defendants  "from  making,  printing,  engraving,  preparing, 
selling,  or  disposing  of,  or  causing  to  be  made,  printed,  engraved, 
prepared,  sold,  or  disposed  of,  any  printings,  engravings,  cards, 
boards,  or  tablets,  or  other  articles  made,  printed,  engraved,  or 
prepared  according  to  the  invention  therein  mentioned,  or  any 
part  thereof,  or  otherwise,  in  infringement  of  a  certain  patent," 
to  which  the  plaintiff  claimed  to  be  entitled  by  assignment  from 
John  George  Christ,  the  original  patentee. 

The  patent  purported  to  be  "for  certain  improvements  in 
copper  and  other  plate  printing."  The  specification  declared 
that  "  the  nature  of  the  invention  consisted  in  putting  a  glazed 
or  enamelled  surface  on  paper  to  be  used  for  copper  and  other 
plate  printing,  by  means  of  white  lead  and  size,  whereby  the 
finer  lines  of  the  engraving  are  better  exhibited  than  heretofore, 
and  also  in  a  mode  of  polishing  the  said  enamel,  and  the  impres- 
sion after  it  has  been  drawn  from  the  plate."  Directions  were 
given  for  preparing  the  size,  and  for  mixing  with  it  a  certain 
proportion  of  "finest  and  purest  chemical  white  lead,  previously 

persons  employed  in  and  about  the  in  England  in  respect  of  their  schools 

same,   shall    in    respect  thereof  be  and    charitable    purposes,    and    not 

subject  to   the   same   laws    as  the  further  or  otherwise. 
Protestant  Dissenters  are  subject  to 


VOL.  XXIX.]         1828.     CH.     5  RUSS.  822—325.  25 


ground  fine ; "  and  then  the  mode  of  applying  the  mixture  to  the        Stubz 

surface  of  *the  paper  was  described,  together  with  the  process  to    dela  Rue. 

be  observed  in  applying  the  plate  to  paper  thus  prepared,  and  in       [  •828  ] 

drawing  off  the  impression.     It  was  added,  that  the  press-board 

should  "  be  made  of  a  plate  of  cast  iron,  ground  to  a  perfectly 

smooth  surface;  that  the  paper,  with  the  impression  so  drawn 

off,  should  be  laid  aside  for  twenty-four  hours,  and  at  the  end  of 

that  time  placed,  with  the  impression  downwards,  on  a  plate  of 

finely  polished  steel,  and  passed  several  times  through  the  press 

with  a  strong  pressure."     The  specification  claimed,  ''as  the 

said  invention,  the  glazing  and  enamel  hereinbefore  described, 

applied  to  paper  or  card  board  in  manner  also  hereinbefore 

described,  for  the  purpose  of  copper  and  other  plate  printing.'* 

The  defendant  now  moved  to  dissolve  the  injunction,  on  the 
ground  that  the  alleged  patent  was  void. 

Mr.  HofiiCf  Mr.  Sugden^  and  Mr,  Loraine,  in  support  of  the 
motion. 

Mr.  Tinney  and  Mr.  Rotch,  contra.     *     ♦     * 

One  objection  was,  that  the  substance,  which  was  to  be  mixed       [  325  ] 
with  the  size,  was  not  properly  described  or  denominated  in  the 
specification. 

The  affidavits  filed  on  the  part  of  the  defendants  stated,  that 
appUcation  had  been  made  at  the  shops  of  the  principal  chemists 
in  London  for  the  purest  or  the  finest  chemical  white  lead,  but 
that  none  of  these  chemists  knew  of  or  had  any  such  article ;  that 
the  purest  and  the  finest  white  lead  would  not  answer  the 
purpose ;  that,  for  several  years  before  the  date  of  the  patent, 
the  defendant  De  La  Bue  had  made  many  experiments  for 
improving  the  surface  of  paper  and  cards  by  applying  mixtures 
of  white  lead  and  size,  all  of  which  failed ;  that,  since  he  had  read 
the  specification,  he  had  repeated  the  experiments,  observing  the 
directions  there  given,  but  with  as  little  success  as  before ;  that 
no  preparation  of  lead  known  in  this  country  would  produce  the 
surface  which  appeared  on  the  plaintiff's  cards;  that,  some  time 
ago,  the  defendant  De  La  Bue,  when  travelling  on  the  continent, 
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Sturz        met  with  a  white  substance,  which,   on  trial,   furnished  the 
Db  la  Rue.    enamel  which  he  had  long  sought  *for,  and,  when  mixed  with  size 

[  •826  ]  and  duly  applied,  gave  to  paper  a  beautiful  white  surface;  that  he 
had  since  discovered  that  this  white  substance  was  imported  by 
the  plaintiff,  and  was  used  by  him  for  putting  the  last  coats  of 
composition  on  his  paper  and  cards,  the  previous  coats  being 
made  of  white  lead  or  some  other  inferior  article;  that  the 
defendant  De  La  Eue  had  subjected  portions  of  the  said  white 
substance  to  various  trials,  from  which  he  was  satisfied  that  it 
was  not  the  substance  known  in  this  country  as  white  lead, 
though  he  believed  it  to  be  a  preparation  of  lead  in  combination 
with  other  substances;  and  that  he  was  confirmed  in  his  opinion 
by  the  fact,  that  the  white  colouring  matter  imported  from 
abroad,  when  dissolved,  changed  litmus  blue  test  paper  red, 
whereas  no  such  effect  is  produced  by  ptire  white  lead. 

The  plaintiff  swore  in  reply,  that  the  substance  used  by  him 
in  the  composition  for  glazing  and  enamelling  paper  and  cards 
was  the  finest  and  purest  chemical  white  lead ;  that  he  procured 
it  from  Germany ;  that  it  was  imported  by  other  persons  in  this 
country,  particularly  by  Mr.  Ackerman  in  the  Strand,  and  by  his 
son,  Mr.  Ackerman  in  Regent  Street ;  that  it  could  be  bought  of 
them,  on  application  for  **the  finest  and  purest  chemical  white 
lead,*'  which  was  its  proper  name,  and  the  only  proper  name  by 
which  it  could  be  denominated  in  the  English  language;  and 
that  it  consisted  of  white  lead  fined  and  purified,  by  chemical 
process,  to  the  highest  possible  degree  of  which  its  nature  was 
capable. 

It  appeared,  further,  that  the  substance  in  question  had  been 
bought  by  one  person  at  the  shop  of  Mr.  Ackerman  in  Begent 
Street,  under  the  name  of  *^  the  purest  and  finest  chemical  white 

[  •327  ]  lead."  On  the  other  *hand,  a  person  swore  that  having  gone  to 
the  two  shops  of  the  Messrs.  Ackerman,  and  inquired  for  the 
purest  chemical  white  lead,  he  was  informed  by  the  shopman  at 
the  one  shop,  **  that  he  did  not  know  such  a  colour ; "  and  at  the 
other,  **  that  they  did  not  keep  it." 

Thb  Lord  Chancellor  : 
It  is  a  principle  of  patent  law,  that  there  must  be  the  utmost 
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good  faith  in  the  specification.    It  must  describe  the  invention        Sturz 

in  such  a  way,  that  a  person  of  ordinary  skill  in  the  trade  shall    de  la*  Rub, 

be  able  to  caxry  on  the  process.     Here,  the  specification  says, 

that  there  is  to  be  added  to  the  size  certain  proportions  "  of  the 

finest  and  purest  chemical  white  lead."    A  workman  would 

naturally  go  to  a  chemist's  shop,  and  ask  for  ''the  finest  and 

purest    chemical  white  lead ; "    the  answer  which  he  would 

receive  would  be,  that  there  was   no  substance  known  in  the 

trade  by  that  name.     He  would  be  compelled  to  ask  for  the 

purest  and  finest  white  lead ;  and,  according  to  the  evidence, 

the  purest  and  finest  white  lead  that  can  be  procured  in  London 

will  not  answer  the  purpose. 

It  is  said  that  there  is  a  substance  prepared  on  the  Continent, 
which  is  white  lead,  or  some  preparation  of  white  lead ;  and  that, 
by  using  it  in  the  manner  described  in  the  specification,  the 
desired  effect  is  produced.  If  that  be  so,  the  patentee  ought  to 
have  directed  the  attention  of  the  public  to  that  circumstance. 
He  ought  to  have  said,  **  The  purest  white  lead  which  can  be 
obtained  in  the  shops  in  London  will  not  do ;  but  there  is  a 
purer  white  lead  prepared  on  the  Continent,  and  imported  into 
this  country,  which  alone  must  be  used."  "The  purest  and 
finest  chemical  white  lead"  must  mean  the  finest  and  purest 
white  lead  usually  gotten  in  the  general  market  for  that  com- 
modity, *unless  the  public  be  put  on  their  guard  by  a  statement,  [  •328  ] 
that  what  would  be  called  very  fine  and  pure  white  lead,  in 
the  ordinary  sense  of  the  trade,  will  not  answer,  but  that  the 
white  lead  used  must  be  of  a  superlatively  pure  and  fine 
quality,  prepared  in  a  particular  way  and  to  be  gotten  only  in  a 
particular  place.  If  the  article  is  not  made  in  this  country, 
but  may  be  imported,  it  would  be  necessary  to  mention  that 
circumstance. 

It  is  said  that  the  description  in  the  specification  will  be 
sufficient,  if  the  substance  is  known  in  the  trade  by  the  name  of 
"the  purest  and  finest  white  lead,"  or  "the  purest  and  finest 
chemical  white  lead."  But  it  does  not  appear  that  there  is  any 
substance  generally  known  in  the  trade  by  that  denomination. 
It  is  alleged  that  the  substance  can  be  purchased  at  the  shops 

in  London ;  and  two  are  specified.     In  point  of  fact,  it  has  been 
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Btubz       purchased  only  at  one  of  those  shops ;  and  they  are  not  chemists' 
Db  la' Rue.    shops,  but  colour  shops. 

It  appears  to  me  that  this  specification  does  not  give  that 
degree  of  full  and  precise  information  which  the  public  has  a 
right  to  require.  In  this  state  of  the  evidence,  therefore,  the 
injunction  cannot  be  sustained. 

Mr.  Sugden  urged  that  the  injunction  ought  to  be  dissolved 
with  costs ;  more  especially  because  the  plaintiff  had  not  stated 
in  the  affidavits  on  which  he  obtained  it,  nor  alleged  in  his  bill, 
that,  to  the  best  of  his  knowledge  and  belief,  at  the  time  when 
he  applied  for  the  injunction,  the  invention  mentioned  in  the 
patent  was  new,  or  newly  introduced  into  this  country ;  and  he 
[  •329  ]  relied  upon  Lord  Eldon's  dictum  in  Hill  v.  Thompson^ — *"  When 
in  future  an  injunction  is  applied  for  ex  parte,  on  the  ground  of 
violation  of  a  right  to  an  invention  secured  by  patent,  it  must  be 
understood  that  it  is  incumbent  on  the  party  making  the  applica- 
tion to  swear,  at  the  time  of  making  it,  as  to  his  belief  that  he  is 
the  original  inventor ;  for,  although  when  he  obtained  his  patent, 
he  might  have  very  honestly  sworn  as  to  his  belief  of  such  being 
the  fact,  yet  circumstances  may  have  subsequently  intervened, 
or  information  have  been  communicated,  sufficient  to  convince 
him  that  it  was  not  his  own  original  invention,  and  that  he  was 
under  a  mistake  when  he  made  his  previous  application." 

The  affidavit  of  the  plaintiff  stated,  that  by  certain  letters 
patent  the  patentee,  Christ,  was  authorized  to  exercise  and  make 
use  of  within  England,  &c.  '*  a  certain  invention  in  the  said 
letters  patent  recited  to  have  been,  as  it  had  in  fact  been,  as 
deponent  verily  believes,  communicated  to  the  said  John  George 
Christ  by  a  certain  foreigner  residing  abroad."  There  was  not 
in  the  bill,  or  in  the  affidavits  on  which  the  injunction  was 
obtained,  any  other  allegation  as  to  the  originality  of  the  inven- 
tion, or  as  to  its  not  having  been  previously  known  or  used  in 
this  country. 

The  Lord  Chancellor  : 

There  can   be  no  doubt  that,  when  a  party  comes  for  an 

t  17  E.  B.  at  p.  167  (3  Mer.  624). 
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injunction  against  the  infringement  of  a  patent,  he  ought  to        Stuiiz 

state  that  he  believes,  at  the  time  when  he  makes  the  appli-    de  la  Bue. 

cation,  that  the  invention  was  new,  or  had  never  been  practised 

in  this  kingdom  at  the  date  of  the  patent.      It  is  not  enough 

that  it  was  believed  to  be  new  at  the  time  when  the  patent  was 

taken  out. 

The  injunction  was  dissolved  with  costs. 
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1829.  BAILEY   V.   LLOYD.t 

^^'  (5  Ru88.  330—346;  S.  C.  7  L.  J.  Ch.  98.) 

Leaoh,  M.R.  In    1779,   S.   L.,   in  contemplatioii    of    his   marriage  with  A.   V., 

[  380  ]  coyenanted  for  the  payment  of  3,000/.  within  three  months  after  his 

decease,  for  the  benefit  of  the  children  of  the  marriage;  in  1815,  upon 
the  marriage  of  Emma,  one  of  his  daughters  by  A.  V.,  he  executed  a 
deed,  which  recited  that  it  had  been  agreed,  that  by  way  of  additional 
portion  for  Emma,  he  should  enter  into  a  covenant,  that  she  should 
have  an  equal  share  at  least  with  his  other  children  of  the  real  and 
personal  estate  which  he  shoiild  be  entitled  to  at  his  decease,  after 
payment  of  his  debts ;  and  that  any  money  or  other  estate  and  effects 
which  any  of  the  children  might  receive  in  the  lifetime  of  S.  L.,  or 
might  become  entitled  to  under  or  by  virtue  of  any  gift  or  disposition 
by  will  or  otherwise,  made  or  to  be  made  by  A.  V.,  the  mother,  or 
otherwise  howsoever  under  her,  shoiild  be  deemed  an  advancement 
within  the  meaning  of  the  indenture.  This  recital  was  followed  by  a 
covenant,  that  his  heirs,  &c.  should  within  three  months  after  his  death 
convey  to  the  trustees  of  Emma's  settlement  a  share  of  his  real  and 
personal  estate,  equal  to  the  share  which  any  other  of  his  children 
should  have  had  or  be  entitled  to ;  and  afterwards  came  a  proviso,  that 
any  money  and  other  estate  and  effects  which  might  afterwards  be 
conveyed  or  advanced  by  S.  L.  to  any  of  his  children,  and  also  that 
certain  copyholds,  of  which  A.  V.  was  tenant  in  tail  (whose  interest, 
it  was  stated,  was  forthwith  intended  to  be  barred)  and  any  money, 
or  other  estate  and  effects,  which  any  of  the  childi'en  might  receive 
by  the  gift,  bequest,  or  other  disposition  by  will  or  otherwise  'of  A.  T. 
or  under  the  Statute  of  Distributions  in  case  of  her  intestacy,  or  which 
any  of  them  should  derive  by,  from,  or  tinder  her  by  any  ways  or 
means,  should  be  deemed  an  advancement  within  the  meaning  of  the 
covenant.  No  act  was  done  to  bar  the  estate  tail  of  A.  Y.  in  the 
copyholds,  and  on  her  death  and  the  death  of  S.  L.,  the  eldest  son  and 
customary  heir  became  entitled  to  the  copyholds  under  the  limitations 
in  the  surrender,  which  created  the  estate  tail :  Held,  that  these  copy- 
holds were  to  be  considered  as  an  advancement  to  the  eldest  sou,  within 
the  meaning  of  the  covenant. 

That  the  3,000/.  due  under  the  covenant  of  1779  was  to  be  paid, 
before  any  part  of  the  assets  could  be  applied  in  satisfying  the  covenant 
contained  in  the- deed  of  1815. 

Whether  a  testator  intended  by  his  will  to  execute  a  power,  is  to  be 
collected  from  the  whole  instrument,  and  not  from  the  force  of  any 
particular  expression. 

In  this  case  tbe  testator  devised  his  estates,  and  made  disposition  of 
part  of  the  fund  to  be  produced  by  the  sale  of  the  estates,  to  purposes 
not  warranted  by  the  power ;  but  still,  upon  the  whole  will,  the  Court 
held  that  he  intended  to  execute  the  power. 

The  recital  of  a  deed  is  a  key  to  the  construction,  where  the  operative 
part  is  doubtfully  expressed,  and  not  otherwise. 

t  Amea  v.  Cadogan  (1879)  12  Ch.  D.       Van  Brochdorff  v.  Malcolm  (1885)  30 
868;  Harvey  v.  Stracey  1  Drew.  100;      Ch.  D.  172. 
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By  articles  of  agreement,  bearing  date  the  12th  of  April,  1779,       Bailet 
Samuel  Andrew  Lloyd,  in  consideration  of  an  intended  marriage      lloyd. 
between  him  and  Ann  Vokins,  the  daughter  of  Eichard  Vokins 
and  Margaret  his  wife,  covenanted  with  trustees,  that,  in  case  he 
should  survive  *his  intended  wife,  and  should  at  his  death  leave      [  ♦ssi  ] 
issue  by  her  which  should  survive  him  for  three  months,  his 
heirs,  executors,  or  administrators,  should,  within  three  months 
after  his  decease,  pay  3,000Z.,  to  be  divided  among  all  or  any  of  the 
children  or  issue  of  the  marriage,  in  such  shares  as  he,  Samuel 
Andrew  Lloyd,  should  by  deed  or  will  appoint,  and  in  default  of 
appointment,  among  the  children  of  the  marriage  in  equal  shares. 

The  marriage  was  solemnized.  Afterwards,  on  the  2nd  of 
March,  1780,  Eichard  Vokins,  for  and  in  consideration  of  the 
natural  love  and  aflfection  which  he  had  for  his  only  child,  Ann 
Lloyd,  and  her  husband,  Samuel  Andrew  Lloyd,  and  the  issue 
between  them  begotten  or  to  be  begotten,  and  for  divers  other 
good  causes  and  considerations,  surrendered  certain  copyhold 
lands  holden  of  the  manor  of  Thombury,  to  the  use,  after  the 
death  of  himself  and  his  wife,  of  Ann  Lloyd  during  her  life,  and 
then  of  Samuel  Andrew  Lloyd  during  his  life,  and  afterwards  of 
the  heirs  of  the  body  of  Ann  by  Samuel  Andrew  Lloyd  begotten 
or  to  be  begotten. 

By  deeds  dated  the  9th  and  10th  of  May,  1780,  Eichard  Vokins 
and  Margaret  his  wife  conveyed  certain  freehold  estates  to 
trustees  and  their  heirs,  to  the  use,  after  the  death  of  Eichard 
and  Margaret  Vokins  and  of  Mr.  and  Mrs.  Lloyd,  of  all  or  ^ny  of 
the  children  of  Mr.  and  Mrs.  Lloyd,  in  such  shares  as  they 
should,  during  their  joint  lives,  jointly  appoint ;  and  if  no  joint 
apiwintment  was  made,  to  the  use  of  all  and  every  or  any  and 
such  of  the  children  or  child  and  issue  of  the  body  of  the  said 
Ann  Lloyd  by  the  said  Samuel  Andrew  Lloyd  begotten  or  to  be 
begotten,  as  well  female  as  male,  and  without  distinction,  either 
entire,  or  by  such  parts,  shares,  and  proportions  or  dispropor- 
tions, at  such  times  or  time,  for  such  estates,  intents,  and 
purposes,  and  *in  such  manner  and  form  as  the  survivor  or  [  's^s  ] 
longest  liver  of  the  said  Samuel  Andrew  Lloyd  and  Ann  his  wife, 
by  any  deed  or  deeds  in  writing,  with  or  without  power  of  revoca- 
tion, under  his  or  her  hand  and  seal,  by  him  or  her  executed,  in 
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Bailet  the  presence  of  and  attested  by  two  or  more  credible  witnesses, 
T.LOYD.  or  by  his  or  her  last  will  and  testament  in  writing,  or  any  writing 
in  the  nature  thereof,  or  purporting  so  to  be,  under  his  or  her 
hand  and  seal  or  hand  alone,  to  be  by  her  executed  or  signed 
in  the  presence  of  and  attested  or  witnessed  by  three  or  more 
credible  witnesses,  should  appoint. 

In  1815,  Mr.  Vokins  and  his  wife  had  been  long  dead.  Mr. 
and  Mrs.  Lloyd  had  had  nine  children,  of  whom  seven  were  at 
that  time  alive ;  and  Emma,  one  of  the  daughters,  being  about 
to  intermarry  with  the  plaintiff  Arthur  Bailey,  Mr.  and  Mrs. 
Lloyd  by  a  deed  dated  the  26th  of  October,  1815,  appointed  to 
her  one-seventh  share  of  the  freehold  and  leasehold  premises 
comprised  in  the  settlement  of  the  10th  of  May,  1780;  and 
Mr.  Lloyd,  by  the  same  deed,  appointed  to  her  one-seventh  share 
of  the  9,0001.  The  share  thus  appointed  was,  along  with  other 
property,  made  the  subject  of  a  settlement  dated  the  28th  of 
October,  1815,  in  which  was  the  following  recital :  "  And 
whereas  the  said  S.  A.  Lloyd  is  and  stands  seised  of  or  well 
entitled  to  freehold  estates  of  inheritance  of  considerable  value  : 
and  it  was  also  agreed  by  and  on  the  part  of  S.  A.  Lloyd,  on  the 
treaty  for  the  said  marriage,  that,  by  way  of  additional  portion 
for  his  said  daughter  Emma  Lloyd,  he  should  enter  into  a 
covenant  that  she  Emma  Lloyd  should  have  and  be  entitled  to 
an  equal  share  at  least  with  his  present  or  future  children  of  the 
estates  real  and  personal  which  he  the  said  S.  A.  Lloyd  should  be 
seised  of  or  entitled  to  at  the  time  of  his  decease,  after  due 
payment  of  his  just  debts,  funeral  and  testamentary  expenses ; 
[  *83S  ]  and  that  if  any  or  either  of  his  children  *shall  at  any  time  or 
times  hereafter  have  or  receive  any  sum  or  sums  of  money,  or 
other  estate  or  effects,  upon  marriage  or  otherwise,  in  the  way  of 
advancement,  in  the  lifetime  of  the  said  S.  A.  Lloyd,  he,  she,  or 
they  should  account  for  and  accept  the  same  as  and  in  part  of 
his  or  her  share  of  the  estates  real  and  personal  of  their  said 
father ;  and  also  that  any  and  every  sum  and  sums  of  money, 
and  other  estate  and  effects  real  and  personal,  which  the  said 
children  or  any  of  them  should  become  and  be  entitled  to,  under 
or  by  virtue  of  any  gift  or  disposition  by  her  last  will  and  testa- 
ment, or  otherwise  made  or  to  be  made  by  the  said  Ann  Lloyd, 
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the  motsher,  or  otherwise  howsoever  under  her,  shall  be  deemed  Bailky 
and  considered  an  advancement  within  the  true  intent  and  llotd. 
meaning  of  these  presents."  In  the  operative  part  of  the  deed 
the  covenant  was  expressed  in  these  words :  ''And  this  inden- 
ture farther  witnesseth,  that,  in  further  consideration  of  the  said 
intended  marriage,  and  in  further  pursuance  of  the  agreement 
made  upon  the  treaty  for  the  same,  the  said  8.  A.  Lloyd  for 
himself,  his  heirs,  executors  and  administrators  doth  covenant, 
promise,  and  agree  with  and  to  the  said  F.  Bailey  and  H.  Lloyd, 
their  executors,  administrators,  and  assigns,  in  manner  fol- 
lowing ;  viz.,  that  in  case  the  said  intended  marriage  shall  take 
effect,  then  and  in  such  case  the  heirs,  executors,  and  adminis- 
trators of  him  the  said  S.  A.  Lloyd  shall,  on  or  before  the  expi- 
ration of  three  calendar  months  after  his  decease,  duly  convey, 
assign,  and  assure  such  part  of  the  real  and  personal  estate  of 
or  to  which  he  shall  be  seised,  possessed,  or  entitled,  as  shall  be 
equal  at  least  to  the  shares  which  the  other  children  of  him  the 
said  S.  A.  Lloyd,  or  any  or  either  of  them,  shall  have  or  be 
entitled  to,  or  shall  have  had  or  been  entitled  to,  of  or  in  such 
estate  or  effects,  unto  and  to  the  use  of  them  the  said  F.  Bailey 
and  H.  Lloyd,  or  the  survivor  or  survivors  of  them,  his  heirs, 
executors,  ^administrators  and  assigns,  to  the  intent  that  they  f  *S34  ] 
or  he  may  stand  seised  or  possessed  thereof  and  interested 
therein,  upon  and  for  the  several  trusts,  intents  and  purposes, 
and  with,  and  under,  and  subject  to  the  several  powers,  provisoes 
and  agreements  hereinbefore  declared  and  contained  concerning 
the  same,  or  such  of  them  as  shall  then  be  subsisting  and  capable 
of  taking  effect : .  Provided  always,  and  it  is  hereby  agreed 
between  and  by  the  said  parties  to  these  presents,  that  all  and 
every  sum  and  sums  of  money,  or  other  estate  and  effects  what- 
soever, which  shall  or  may  at  any  time  hereafter  be  conveyed, 
assigned,  or  advanced  and  paid  by  him  the  said  S.  A.  Lloyd  unto 
or  for  the  benefit  of  his  said  children,  or  any  of  them,  exceeding 
in  amount  or  value  the  sum  of  502.  each,  shall  be  deemed  and 
considered  as  part  of  the  portion  or  share,  portions  or  shares  of 
the  child  or  children  to  whom  or  for  whose  benefit  the  same  shall 
have  been  conveyed,  assigned,  advanced,  or  paid  as  aforesaid, 
and  be  brought  into  hotchpot  and  accounted  for  accordingly ; 
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Bailey  and  for  obviating  all  doubts  as  to  such  advancement,  it  is  hereby 
Lloyd.  expressly  declared,  that  as  well  the  seven  parts  or  shares  herebj- 
appointed  of  and  in  the  said  freehold  and  leasehold  estates,  and 
money  comprised  in  the  said  indentures  and  articles,  and  other 
undivided  parts  and  shares  thereof,  as  also  certain  copyhold 
lands  and  premises  within  the  manor  of  Thombury,  in  the 
county  of  Gloucester,  which,  in  contemplation  of  the  marriage  of 
the  said  S.  A.  Lloyd  and  Ann  his  now  wife,  were  surrendered  by 
E.  Vokins  and  Margaret  his  wife,  her  father  and  mother,  to 
certain  uses  under  which  she  the  said  Ann  Lloyd  is  now  tenant 
in  tail,  and  which  interest  is  intended  to  be  forthwith  barred, 
shall  be  deemed  advancements  within  the  meaning  of  this  settle- 
ment: Provided  also,  and  it  is  hereby  further  agreed,  that  all 
and  every  sum  and  sums  of  money,  or  other  estates  and  effects, 
[  •sss  ]  which  the  said  children  or  any  of  them  *shall  have  received  or 
been  entitled  to,  or  shall  receive  or  be  entitled  to  by  the  gift, 
devise,  bequest  or  other  disposition,  either  by  last  will  and  testa- 
ment or  otherwise,  of  their  said  mother  Ann  Lloyd,  or  under  the 
Statute  of  Distributions  in  case  of  her  intestacy,  or  which  they  or 
any  of  them  shall  derive  by,  from,  or  under  her  by  any  other 
ways  or  means,  shall  also  for  the  purposes  of  this  settlement 
be  deemed  and  considered  as  an  advancement  or  advancements 
within  the  true  intent  and  meaning  of  the  proviso  or  covenant 
last  hereinbefore  mentioned." 

The  marriage  was  solemnized.  Afterwards,  Julia  Ann  and 
Elizabeth,  two  other  daughters  of  Mr.  and  Mrs.  Lloyd,  married. 
In  1819  Mrs.  Bailey  died,  leaving  only  one  child,  a  daughter. 
Mrs.  Lloyd  had  died  in  the  preceding  year.  No  act  had  been 
done  to  bar  the  estate  tail,  which  she  took  in  the  copyholds  under 
the  surrender  of  the  2nd  of  March,  1780 ;  and,  therefore,  upon 
her  death  Henry  Lloyd,  her  eldest  son  and  customary  heir, 
became  entitled  to  these  copyholds,  subject  to  his  father's  life 
estate. 

On  the  18th  of  January,  1822,  S.  A.  Lloyd  made  his  will,  which 
was  duly  executed  and  attested  in  the  presence  of  three  witnesses, 
and  was  in  the  following  words :  "  I,  S.  A.  Lloyd,  of  Newbury, 
county  of  Berks,  Esq.,  do  hereby  revoke  all  wills  and  other 
testamentary  dispositions  by  me  heretofore  made,  and  do  declare 
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this  to  be  my  last  will.  First,  I  desire  that  all  my  just  debts,  Batley 
funeral  and  testamentary  expenses  be  paid.  By  virtue  of  all  lloyd. 
and  every  power  and  powers,  authority  and  authorities  enabling 
me  thereto,  I  give  and  devise  all  and  singular  my  messuages, 
lands,  tenements,  and  hereditaments,  and  real  estates  whatsoever 
and  wheresoever  *to  my  two  sons,  Henry  Lloyd  and  Edmund  [  *-^-'^^  ] 
Lloyd,  their  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  respective  tenures  thereof,  to  the  uses  and  upon  the 
trusts  hereinafter  declared,  viz.,  upon  trust  and  with  full  power 
for  them,  and  the  survivor  of  them,  his  heirs,  executors,  adminis- 
trators and  assigns,  to  sell  and  dispose  of  the  whole  thereof.  *  * 
And,  farther,  I  give  and  bequeath  to  the  said  H.  Lloyd  and 
E.  Lloyd,  their  executors,  administrators,  and  assigns,  all  the 
rest  and  residue  of  my  monies,  securities  for  monies,  stocks, 
goods  and  chattels,  and  personal  estate  and  effects,  upon  trust 
that  they,  and  the  survivor  of  them,  and  their  or  his  executors 
and  administrators  or  assigns,  do  and  shall  sell  and  convert  into 
money  such  parts  thereof  as  shall  not  consist  of  money,  or 
securities  for  money,  and  *do  and  shall  stand  possessed  of  such  [  ♦387  ] 
monies  to  arise  from  the  sale  of  my  said  real  estates,  and  to  be 
produced  from  the  residue  of  my  said  personal  estate  in  trust,  to 
pay  thereout  all  my  just  debts,  funeral  and  testamentary  expenses, 
then  in  trust  to  invest  the  residue  of  the  money  to  be  produced 
from  the  sale  of  my  real  estates  and  personal  estate  as  aforesaid, 
in  Government  securities  or  real  securities,  and  from  time  to  time 
to  vary  ^uch  securities  as  occasion  may  require,  or  as  they  or 
he  shall  think  fit,  and  to  stand  possessed  of  such  trust  monies, 
stocks,  and  securities  upon  the  trusts  following,  viz.,  in  trust  to 
pay  to  the  trustees,  for  the  time  being,  of  my  late  daughter 
Emma's  marriage  settlement,  such  proportion  or  proportions 
thereof,  as  in  the  said  settlement  is  or  are  covenanted  and  agreed 
to  be  paid  upon  the  trusts  therein  contained ;  and  then  in  trust 
to  divide  the  remainder  amongst  themselves,  my  said  sons 
H.  Lloyd  and  E.  Lloyd,  and  my  daughters  Julia  Ann,  now  the 
vife  of  Theodore  de  Tremerrenc,  Elizabeth,  now  the  wife  of 
I.  E.  Bicheno,  and  Laura  Jane  Lloyd  equally,  share  and  share 
alike.  *  *  I  also  direct,  that  the  provision,  made  by  this  [  339  ] 
my  will  for  my  children,  shall  be  accepted  by  each  of  them  in 
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Bailbt  satisfaction  of  any  benefit  to  which  they  already  are,  or  may  be 
Llotd.  entitled,  under  any  articles  or  settlement  made  upon  my  marriage 
with  my  late  wife  Ann  Lloyd,  or  any  appointment  made  or  to  be 
made  in  pursuance  thereof,  by  any  power  vested  under  any  such 
articles  or  settlement  as  aforesaid,  or  any  deed  or  writing  which 
may  subsist  at  the  making  of  this  my  will.  Provided  always, 
and  I  do  declare,  that  my  trustees  and  executors  hereby  appointed, 
and  each  of  them,  and  their  executors,  administrators,  and 
assigns  shall  be  chargeable  only  with  such  monies  as  they  shall 
respectively  receive  by  virtue  of  the  aforesaid  trusts,  notwith- 
standing their  joining  in  any  receipts  for  conformity,  &c.  &c.  I 
appoint  the  said  H.  Lloyd  and  E.  Lloyd  my  executors  of  this  my 
will,  and  I  give  them,  their  heirs,  executors,  administrators  and 
assigns,  all  the  real  and  personal  estates  vested  in  me  at  my 
decease,  in  trust  or  by  way  of  mortgage,  to  hold  the  same  upon 
the  trusts,  and  subject  to  the  equity  of  redemption,  to  which 
such  estates  may  at  my  decease  be  liable  or  subject." 
Samuel  Andrew  Lloyd  died  shortly  afterwards. 
[  340  ]  The  bill  was  filed  by  Mr.  Bailey,  his  infant  daughter,  and  one 

of  the  trustees  of  his  marriage  settlement,  for  the  purpose  of 
having  the  rights  of  the  parties  under  the  different  instruments 
ascertained. 

Mr.  Pepya  and  Mr.  West^  for  the  plaintiffs. 

Mr.  Poison,  for  Henry  Lloyd. 

Mr.  Bickersteth  and  Mr.  Knight,  for  Edmund  Lloyd. 

Mr.  Blackbnme,  for  Bicheno. 

Sir  George  Grey,  for  the  family  of  the  Tremerrencs. 

The  first  question  was,  whether  the  will  of  Mr.  Lloyd  was  a 
good  appointment  of  the  3,000/.  mentioned  in  the  deed  of  the 
12th  of  April,  1779,  and  of  the  freeholds  and  leaseholds  settled 
by  the  deeds  of  the  10th  of  May,  1780.  The  Master  had  found 
that  it  was  a  good  appointment  of  the  property ;  and  to  his  report 
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the  plaintiflfs  excepted.  They  contended  that  the  power  of  Bailby 
appointment  had  not  been  exercised,  except  as  to  the  one-seventh  lloVd. 
appointed  to  Mrs.  Bailey  by  the  deed  of  the  26th  of  October,  1815, 
and  that  they  were,  therefore,  entitled  to  a  share  of  the  remain- 
ing six-sevenths  of  the  sum  of  3,000i.,  and  of  the  freeholds,  and 
of  certain  leaseholds,  which  had  been  assigned  on  the  same  trusts 
with  the  freeholds,  as  being  a  fund  of  which  no  appointment  had 
been  made. 

Henry  Lloyd  took  a  similar  exception  to  the  report.     *    *     * 

On  the   other  side  Kenworthy  v.  Bate,^  and   TroUope  v.        [841] 
LintoHyl  were  cited. 

The  Master  of  the  Eolls:  Feb.  5. 

A  devise  of  my  estates  has  been  repeatedly  held  not  to  pass 
estates,  over  which  the  testator  could  only  exercise  a  power ;  but 
in  those  cases  there  has  been  nothing  in  the  will  to  demonstrate 
that  the  testator  did  mean  by  his  estates  to  pass  estates  which 
were  not  strictly  his  property,  but  in  a  limited  sense  were  his 
estates,  being  in  his  possession.  The  question  here  is  a  mere 
question  of  intention,  and  the  intention  is  to  be  collected,  not 
from  a  particular  expression,  but  from  the  whole  will.  He 
prefaces  his  devise  thus :  "  By  virtue  of  all  and  every  power 
and  powers,  authority  and  authorities  enabling  me  thereto,  I 
give  and  devise  my  estates,  &c."  No  testator,  who  considered 
himself  to  be  disposing  only  of  estates  strictly  his  own,  ever  used 
such  language;  and  this  preface  manifests  a  plain  intention  to 
pass  all  estates  which  he  could  affect  by  virtue  of  any  power 
which  was  vested  in  him.  I  agree  that  he  had  no  authority 
by  virtue  of  his  power  to  charge  these  estates  *with  his  debts,  [  •842  ] 
funeral,  and  testamentary  expenses,  and  that  he  had  no  authority 
to  subject  these  estates  to  the  satisfaction  of  his  general  personal 
covenant.  In  answer  to  this,  it  is  said  by  the  counsel  who 
support  the  Master's  report,  that  the  devise  was  of  all  his 
estates, — as  well  those  which  were  his  absolute  property,  as 
those  in  which  he  had  a  life  interest  and  power  only,  and  that 
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BAILEY  the  property  strictly  his  own  was  more  than  sufficient  to  satisfy 
Lloyd.  all  his  debts  and  engagements.  Taking  this  to  be  so,  still  that 
part  of  the  will  must  be  admitted  to  be  very  inartificially  drawn. 
With  respect  to  the  daughter  Emma,  however,  I  see  no  reason 
why  he  could  not  give  her  as  much  of  the  fund  to  which  the 
power  extended,  as  would  satisfy  the  covenant  in  her  settlement. 
I  agree  that  the  provisions  for  the  daughter  Julia  Ann  and  her 
children  much  exceed  the  limits  of  the  power.  As  to  the  clause 
which  directs  that  the  provisions  made  by  his  will  should  be 
taken  in  satisfaction  of  every  benefit  to  which  his  children  might 
be  entitled  under  the  settlement — the  first  observation  is,  that 
this  clause  proves  that  he  had  the  settlement  in  his  contem- 
plation ;  and  I  must  take  the  meaning  of  this  clause  to  be, 
although  awkwardly  expressed,  that,  this  being  an  exercise  of 
his  power  under  the  settlement,  it  must  be  taken  by  the  children 
as  a  satisfaction  of  all  benefit  intended  for  them  by  the  settle- 
ment. There  is  as  to  the  present  question  no  difference  between 
the  estates  subject  to  the  power,  and  the  8,000Z.  subject  to  the 
power,  inasmuch  as  a  subsequent  part  of  the  will  applies  generally 
to  all  personal  estate.  Upon  the  whole,  I  consider  this  will, 
from  the  ignorance  or  carelessness  of  the  person  who  drew  it, 
as  affording  conflicting  evidence  with  respect  to  the  testator's 
intention  ;  but  it  does  appear  to  me,  that  the  weight  of  evidence 
is  much  in  favour  of  the  intention  to  execute  the  power,  and 
accordingly  I  overrule  the  exception. 

Feb.  9.  The  cause  was  heard  on  further  directions ;  and  the  material 

r^us^l       question  was,  whether  the  copyhold  estate  at  Thornbury,  which 

Henry  Lloyd  the  customary  heir  had  succeeded  to,  was  to  be 

considered  an  advancement  to  him  within  the  meaning  of  the 

covenant  in  the  marriage  settlement  of  Mrs.  Bailey. 

The  Master  by  a  separate  report  had  found  that  Ann,  the  wife 
of  the  testator,  had  been  tenant  in  tail  of  the  copyhold  estate ; 
and  that,  after  her  death,  Henry  Lloyd,  the  eldest  son  of  the 
testator,  and  her  customary  heir,  became  and  was  entitled  thereto 
under  and  by  virtue  of  the  surrender  of  the  2nd  of  March,  1780, 
in  the  report  mentioned,  and  that  the  value  of  it  at  the  death 
of  the  testator  was  3,677Z.,  and  at  the  date  of  the  report,  4,222/. 
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The  counsel  for  the  defendants  argued  that  the  recital  mani-  bailky^ 
fested  that  it  was  not  the  intention  of  the  parties,  as  to  the  Llotd. 
mother's  estate,  that  any  thing  should  be  considered  an  advance- 
ment within  the  intent  of  the  covenant,  except  what  came  to  a 
chDd  by  the  gift  or  disposition  of  the  mother,  or  was  derived 
by  some  means  under  her,  and  that  the  customary  heir  took 
this  copyhold  not  by  the  gift,  act,  or  disposition  of  the  mother, 
nor  in  any  manner  under  her,  but  as  tenant  in  tail  in  remainder 
under  the  surrender  made  by  the  mother's  father ;  that  although 
the  first  part  of  the  covenant  did  seem  in  terms  to  extend  to  this 
copyhold,  yet  this  was  qualified  by  the  provisions  which  imme- 
diately followed,  and  which,  like  the  recital,  referred  only  to  the 
benefits  derived  by  any  child,  from  the  gift  or  disposition  of  the 
mother  or  under  her,  and  that  the  expression  used  in  the  first 
part  of  the  covenant,  that  the  estate  tail  of  the  mother  in  the 
copyhold  was  intended  to  be  forthwith  barred,  implied  that  the 
testator  meant  that  these  lands  *  should  be  deemed  an  advance-  [  *^^^  J 
ment,  only  in  case,  by  the  entail  being  barred,  he  acquired  a 
power  of  disposition  over  them. 

The  Master  of  the  Bolls: 

If  the  operative  part  of  a  deed  be  doubtfully  expressed,  there 
the  recital  may  safely  be  referred  to  as  a  key  to  the  intention 
of  the  parties ;  but  where  the  operative  part  of  the  deed  uses 
language  which  admits  of  no  doubt,  it  cannot  be  controlled  by 
the  recital.  Here,  in  the  first  part  of  this  covenant,  the  testator 
expresses  unequivocally  that  this  copyhold,  if  it  come  to  any 
child,  shall  be  deemed  an  advancement,  as  he  might  have 
provided  that  any  property  descending  from  a  mere  stranger 
should  be  considered  as  an  advancement. 

Another  question  raised  was,  whether  Henry  Lloyd  was  not 
to  be  put  to  his  election,  between  the  copyholds  and  the  benefits 
given  him  by  the  will  of  his  father. 

The  Master  of  the  Bolls  held,  that  there  was  no  ground 
for  putting  him  to  his  election. 
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i82»-  RUFFORD   V.   BISHOP. 

•  Mar.  11. 

,     — ^^  BISHOP  V.   EUFFOED. 

Leach,  M.B. 

[  346  ]  (5  Eu88.  346—360 ;  S.  C.  7  L.  J.  Ch.  108.) 

Where  a  mortgage  of  land  is  made,  by  way  of  collateral  security,  for 
such  balance  as  may  eventually  be  due  from  the  customer  to  his  banker, 
it  is  no  objection  to  charging  the  land  with  such  balance,  that  it  h&d 
been  partly  composed  of  interest  turned  into  principal  by  rests,  and 
interest  on  that  interest,  according  to  the  course  of  dealing  between  a 
banker  and  his  customers. 

Machinery  affixed  to  the  freehold  of  iron-works  is  not  considered  to 
be  within  the  order  and  disposition  of  the  bankrupt  trader,  where,  by 
the  custom  of  the  coimtry,  when  iron-works  are  let,  such  articles  are 
furnished  by  and  continue  to  be  the  property  of  the  lessor .f 

Messrs.  Eufford  and  Bioos,  who  were  bankers  at  Stourbridge, 
had  for  some  time  been  in  the  habit  of  accepting  and  endorsing 
bills  for  a  partnership  of  iron-masters,  consisting  of  Serjeant 
Homblower,  William  Hornblower,  and  Abel  Josiah  Smith;  and 
there  being  due  to  Messrs.  Eufford  and  Biggs,  in  respect  of  these 
dealings,  a  sum  of  money,  exceeding  10,000^.,  an  indenture, 
bearing  date,  the  7th  of  October,  1815,  was  executed,  whereby  the 
fee-simple  of  certain  iron-works  in  Staffordshire,  which,  subject 
to  a  prior  mortgage  of  1,0002.,  belonged  to  the  Homblowers  as 
tenants  in  common,  was  conveyed  to  Messrs.  Eufford  and  Biggs, 
for  securing  as  well  the  sum  then  due  to  them,  which  was  stated 
in  the  indenture  to  be  10,0002.  and  upwards,  as  all  future 
sums  which  should  become  due  to  Messrs.  Eufford  and  Biggs 
[  *347  ]  *from  the  three  partners,  any  or  either  of  them,  by  a  continuance 
of  the  same  course  of  dealing,  not  exceeding  in  the  whole  the 
sum  of  20,0002.,  including  the  sum  of  10,0002.,  together  with  all 
interest,  discount,  commission,  costs,  charges,  and  expenses  for 
or  in  respect  thereof,  or  attending  the  same.  The  property 
comprised  in  the  security  was  described  as  consisting  of  certain 
parcels  of  land,  and  the  buildings,  steam-engines,  furnaces,  iron- 
works, and  other  erections  on  them,  and  all  other  the  parcels 
of  land,  messuages,  warehouses,  shops,  steam-engines,  furnaces, 
mills,  iron-works,  steel-works,  and  other  hereditaments  of 
Serjeant  Homblower,  W.  Homblower,  and  A.  J.  Smith,  or  of 
any  or  either  of  them,  situate  at  or  near  Brierley  Hill,  in  the 
t  Hobeon  v.  Gorringe,  '97,  1  Ch.  182,  66  L.  J.  Ch.  114.— C.  A. 
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parish  of  Kingswinsford.  The  proviso  for  redemption  was,  that  Ruf^obd 
if  S.  Homblower,  W.  Homblower,  and  A.  J.  Smith,  or  any  or  bishop. 
either  of  them,  &c.,  should  pay  or  cause  to  be  paid  unto  Francis 
Bafford  and  Thomas  Biggs,  their  executors,  administrators,  and 
assigns,  upon  demand,  the  sum  of  10,000Z.,  with  interest  for  the 
same  at  five  per  cent,  per  annum,  and  also  should  from  time  to 
time,  and  at  all  times  thereafter,  regularly  provide  cash  for  and 
pay  or  cause  to  be  paid  all  such  bill  or  bills  of  exchange,  or  pro- 
missory or  other  note  or  notes,  draft  or  drafts,  which  Francis 
Bafford  and  Thomas  Biggs,  or  either  of  them,  had  already 
received  from,  accepted,  indorsed,  or  drawn,  or  which  they  or 
either  of  them,  their  or  either  of  their  future  partners  or  partner 
should  thereafter  receive  from,  accept,  indorse,  or  draw  for,  in 
favour  of,  or  at  the  request,  by  the  order,  or  on  the  account  of 
the  said  Serjeant  Homblower,  W.  Homblower,  and  A.  J.  Smith, 
or  any  or  either  of  them,  as  when  and  where  they  should  sever- 
ally become  due  and  payable,  and  also  should  from  time  to  time, 
and  at  all  times  thereafter,  on  demand,  well  and  truly  pay  or 
cause  to  be  paid  unto  Francis  Bufford  and  Thomas  Biggs,  their 
executors,  administrators,  or  *assigns,  future  partners  or  partner,  C  *^*®  ] 
all  and  every  such  sum  and  sums  of  money  as  they  or  either  of 
them,  their  or  either  of  their  future  partners  or  partner,  should  at 
any  time  or  times  thereafter  advance,  pay,  lay  out,  or  expend  for 
or  on  account,  by  the  order,  or  at  the  request  of  the  said  Serjeant 
Homblower,  W.  Homblower,  and  A.  J.  Smith,  or  any  or  either 
of  them,  or  as  Francis  Bufford  and  Thomas  Biggs,  their  or  either 
of  their  heirs,  executors,  administrators,  or  assigns,  or  future 
partners  or  partner,  should  be  called  upon,  or  liable,  or  com- 
pellable to  pay  for  or  by  reason  or  on  account  of  the  acceptance 
or  indorsement  of  any  bill  or  bills  of  exchange,  or  other  bills,  or 
promissory  or  other  note  or  notes,  draft  or  drafts  then  already 
drawn  or  made,  or  to  be  drawn  or  made,  by  Serjeant  Homblower, 
W.  Homblower,  and  A.  J.  Smith,  any  or  either  of  them,  upon  or 
made  payable  by  or  at  the  house  of  Francis  Bufford  and  Thomas 
Biggs,  &c.,  together  with  interest  for  all  and  every  such  respec- 
tive sum  and  sums  of  money  at  the  rate  of  five  per  cent,  per 
annum,  from  the  time  or  respective  times  such  payments  or 
advances  should  severally  be  made ;   then  Bufford  and  Biggs 


42  1829.     CH.     6  RUSS.  348—349.  [b.b. 

RuFFOBD     were  to  re-convey  and  re-assure  the  property  to  the  mortgagors. 
Bishop.      according  to  their  several  rights. 

Smith  retired  from  the  partnership  in  Jmie,  1816;  Serjeant 
Homblower  died  on  the  2l8t  of  June,  1819 ;  and  William  Horn- 
blower  became  a  bankrupt  on  the  15th  of  February,  1822. 
During  the  whole  of  this  time,  W.  Homblower  continued  in  the 
possession  and  occupation  of  the  mortgaged  property. 

After  his  bankruptcy,  Messrs.  Bufiford  and  Biggs  filed  their 
bill  for  the  purpose  of  having  the  accounts  taken,  and  of  obtain- 
ing payment  of  the  balance  due  from  the  said  partnership  or  the 
continuing  traders,  or  either  of  them,  in  respect  of  such  dealings. 
[  *349  ]  A  bill  was  also  filed  *by  the  assignees  of  Homblower,  seeking  to 
impeach  or  cut  down  the  security  of  Messrs.  Bufford  and  Biggs. 

By  the  decree  made  at  the  hearing  of  these  causes,  it  was 
referred  to  the  Master  to  take  an  account  of  what  was  due  to 
Messrs.  Bufford  and  Biggs  at  the  three  several  periods  of  the 
retirement  of  Smith,  the  death  of  Serjeant  Homblower,  and  the 
bankruptcy  of  William  Homblower.  And  the  assignees  of 
Homblower  having,  under  an  order  made  in  the  causes,  sold 
property  which  the  plaintiffs  claimed  to  be  entitled  to  as  com- 
prised in  their  security,  it  was  also  referred  to  the  Master  to 
inquire  what  part  of  that  property  consisted  of  real,  and  what  of 
personal  estate,  and  what  part  of  such  personal  estate  was  in 
the  order  and  dispositi6n  of  the  bankrupt  William  Homblower  at 
the  time  of  his  bankruptcy  ;  and  he  was  further  to  ascertain  the 
produce  of  the  sale,  distinguishing  such  part  of  the  personal 
property  as  he  should  find  to  have  been  in  the  order  and 
disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy. 

In  pursuance  of  the  decree,  the  Master  made  two  reports,  to 
each  of  which  the  assignees  took  several  exceptions. 

It  appeared  from  the  Master's  report  that,  on  the  execution  of 
the  deed,  an  account  with  Homblower  &  Co.  was  opened  in  the 
books  of  the  banking-house  on  the  security  of  the  mortgage,  and 
was  continued  as  an  open  account  current  down  to  the  15th  of 
February,  1822.  On  the  7th  of  October,  1815,  the  balance  due 
to  the  bank  was  18,783/.  10a.  9d, ;  and  that  balance  had  been 
struck  upon  accounts  in  which  rests  had  been  made  from  time 
to  time,  and  interest  had  been  charged  on  the  balance  due  for 
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principal  and   interest  as  ascertained  at  each    rest.     In  like     Rufford 
manner,  in  the  accounts  *subsequent  to  the  7th  of  October,  1815,       bishop. 
as  entered  in  the  books  of  the  bank,  and  in  the  pass-books,  rests      [  *S5()  ] 
were  made  sometimes  annually,  sometimes  half-yearly  ;  and  the 
sum  reported  by  the  Master  to  be  due  on  the  security  of  the 
mortgage  was  the  balance  resulting  from  this  mode  of  stating  the 
accounts. 

The  exceptions  of  the  assignees  proceeded  on  the  ground  that  * 
the  Master  ought  to  have  rejected  all  rests,  and  ought  not  to 
have  allowed  interest  to  be  charged  upon  interest. 

Mr.  Bickersteth  and  Mr.  Wakefield,  in  support  of  the  excep- 
tions.    *     ♦     ♦ 

Mr.  Pepys  and  Mr.  RoupeU,  for  the  mortgagees.  [  352  ] 

The  Masteb  of  the  Rolls  [overruled  the  exception].  [-  353  j 

The  Master,  in  the  first  part  of  one  of  the  schedules  to  his  [  354  ] 
report,  distinguished  such  parts  of  the  personal  estate  comprised 
in  the  mortgage  as  were  not  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy ;  and  among  these  he 
included  the  furnaces,  boilers,  engines,  wheels,  retorts,  gasometers, 
floor  plates,  cast-iron  shears,  &c.,  and,  in  short,  all  the  machinery 
and  apparatus  of  an  iron- work,  t  The  articles  *contained  in  the  [  *36o  ] 
schedule  had  produced  8,775L  Ss.  The  second  part  of  the 
schedule  enumerated  those  parts  of  the  personal  estate  com- 
prised in  the  mortgage,  which  were  in  the  order  and  disposition 

t  To  shew  more  clearly  than  can  iron  and  steel  spindles,  &c. ;  cast- 
be  done  by  general  words  the  species  iron  spur  wheels  and  bevel  wheels, 
of  articles  which  were  adjudged  not  and  cast  and  wrought  iron  shafts 
to  be  within  the  order  and  disposition  and  spindles,  and  carriages  with  long 
of  the  bankrupt,  the  following  items  trains  of  solid  and  pipe  shafts,  corn- 
are  selected,  as  a  specimen,  from  the  municating  motion  Irom  the  forge 
first  part  of  the  schedule:  '*Iron  lathe  wheels  to  the  wood  lathes; 
chest  in  office ;  grates  in  mansion-  pair  of  large  shears,  and  bed  in 
house ;  weighing-machine,  and  clock ;  puddler*s  forge;  hollow  force  to 
floor-plates  and  boshes ;  grinding-  filtering  forge,  enclosed  in  cast-iron 
stone  with  cast-iron  ring  shaft  or  plates,  in  wheels ;  hoop  mill  engine, 
axis,  and  wrought-iron  work  in  clay-  thirty- nine-inch  cylinders  ;  extra 
mill ;  wood  turning  lathe,  with  cast-  bed  plate ;  street  mill  engine,  thirty- 
iron  wheels,  shafts,  carriages,  head-  eight-inch  cylinder." 
stocbi,  rests,   and  popits,   wrought 
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RuppoRD     of  W.  Hornblower  at  the  time  of  his  bankruptcy ;  the  amount 
BiBHOP.      yielded  by  the  sale  of  them  was  only  9L  17«. 

The  assignees  insisted,  by  an  exception  to  the  report,  that  the 
whole,  or  nearly  the  whole,  of  the  articles  mentioned  in  the  first 
part  of  the  schedule,  were  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy. 

Affidavits  had  been  produced  before  the  Master,  on  behalf  of 
'  the  assignees,  in  which  people,  who  had  been  long  employed  in 
erecting  and  valuing  iron-works,  stated  that  they  were  not  aware 
that  there  was  any  usage  or  custom  in  the  iron-trade  for  letting 
the  machinery  of  an  iron- work  to  a  tenant ;  but  the  most  usual 
practice  of  letting  an  iron-work,  where  the  same  was  a  going 
work,  was,  that  the  tenant  or  party  about  to  take  a  lease  of  the 
same,  took  to  and  purchased  the  machinery  at  a  valuation  from 
that  point  of  the  engine  machinery  which  is  termed  the  *'  fast 
crab,"  and  which  is  the  place  where  the  motion  is  given  to  the 
rolls  or  machinery  from  the  engine  ;  and  that,  at  the  end  of  the 
term,  the  landlord  either  took  to  the  machinery  again  at  a 
valuation,  or  the  tenant  sold  and  disposed  of  the  same.  Other 
witnesses  swore  that  there  was  no  general  custom  or  practice  in 
letting  iron- works,  but  that  the  custom  or  usage  is  made  subser- 
vient to,  and  entirely  depends  on,  the  nature  of  the  works  to  be 
let,  and  the  circumstances  of  the  party  about  to  take  them. 
L  356  ]  On  the  part  of  the  mortgagees,  affidavits  were  produced  from 

nineteen  iron-masters  well  acquainted  with  the  usage  of  the 
county  of  Stafford,  with  regard  to  iron-works.  According  to 
their  representations,  "it  is  the  constant  custom  of  the  iron-trade 
to  let  iron-works  of  the  same  description  as  those  included  in  the 
mortgage ;  and  the  tenant,  by  the  custom  of  letting,  has  always 
two  inventories  delivered  to  him.  In  one  of  these  is  included  all 
machinery  fixed  and  in  a  working  state,  and  these  the  tenant 
undertakes  to  repair  whenever  any  breakage  or  other  casualty 
occurs,  and  to  deliver  it  up,  at  the  end  of  the  term,  in  good 
working  repair  and  condition.  The  other  inventory  includes  all 
loose  stock,  such  as  rolls,  holsters,  pinions,  &c.  not  fixed  in  the 
machinery,  but  lying  on  the  premises  for  the  purpose  of  being 
used  to  replace  and  repair  those  which  are  fixed ;  and  this  loose 
stock  is  always  paid  for  by  the  tenant  on  entry."     They  added, 
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that  all  the  engines,  furnaces,  machinery,  &c.,  which  were  Buffobd 
enumerated  in  the  first  part  of  the  schedule  to  the  report,  would  fiiBHOP. 
be  considered,  according  to  the  custom  of  iron-masters  and  of 
the  iron-trade,  as  belonging  to  the  first  inventory,  and  were  all 
necessary  for  an  iron- work  which  was  in  a  working  state :  that 
the  whole  of  such  machinery  was  always  fixed  in  the  most 
permanent  manner,  being  imbedded  in,  and  by  iron  bolts  bound 
down  to,  brick,  mortar,  and  timber,  and  formed  no  part  of  the 
stock  which  is  considered  as  belonging  to  the  tenant:  that,  if 
any  part  of  that  machinery  were  removed,  the  works  would  not 
he  considered  complete,  and  the  landlord  would  have  to  supply 
the  deficiency  at  his  own  expense  :  and  that  there  was  nothing 
mentioned  in  that  part  of  the  schedule  but  the  wheels,  the  trains 
of  rolls,  lathes,  shears,  <&c.  &c.,  engines,  brickwork,  furnaces, 
and  other  articles,  which  formed  the  first  ground-work  of  an 
establishment  of  this  nature. 

Mr.    Bickersteth    and  Mr.    Wakefield^    in   support  of   the        [  357  ] 
exception : 

The  greater  nxmiber  of  the  articles  contained  in  the  first  part 
of  the  schedule  *  *  were  mere  utensils  of  trade ;  some  of 
them  were  in  no  way  fixed  to  the  freehold ;  and,  being  all  left  by 
the  mortgagee  in  the  possession  of  Hornblower,  and  used  by  him 
in  carrying  on  his  trade,  they  must  be  considered  as  having  been, 
at  the  time  of  his  bankruptcy,  in  his  possession,  order,  and  dis- 
position, within  the  meaning  of  the  21  Jac.  I.  c.  19,  s.  10  and  11.  t 

[They  cited  a  number  of  cases  to  which,  in  view  of  the  judg- 
ment, it  is  unnecessary  to  refer  in  this  report.] 

Mr.  Pepys  and  Mr.  RoxvpeU^  contra  :  [  368  j 

There  is  clear  proof,  that  it  is  customary  in  the  trade  to  let 
such  works  as  those  which  are  comprised  in  the  mortgage,  and 
that  such  machinery  and  articles  as  those  now  in  question  are 
usually  let  as  part  of  them.  Under  such  circumstances,  the 
possession  of  the  machinery  does  not  carry  with  it  the  reputed 
ownership:  Steward  v.  Lombe,l  Sinclair  v.  Stevenson.^     "If," 

r  Repealed :  see  now  46  &  47  Vict.  J  21  E.  B.  700  (1  Bred.  &  B.  606). 

c.  .52,  s.  44  (iii).  §  2  Bing.  514. 
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RuFFOBD  Bays  Lord  Ellenborouoh,  in  Horn  v.  Baker, ^  "as  in  some 
Bishop.  manufactories,  where  the  engines  necessary  for  carrying  on  the 
business  are  known  to  be  let  out  to  the  several  manufacturers 
employed  upon  them,  there  had  been  a  known  usage  in  this 
trade  for  distillers  to  rent  or  hire  the  vats,  and  other  articles 
used  by  them  for  the  purpose  of  distillery,  the  possession  and 
use  of  such  articles  would  not  in  such  case  have  carried  the 
reputed  ownership." 

Mr.  Robert  Roupell,  on  the  same  side.     *     *     * 

Mr,  Rose  and  Mr.  Beanies,  for  subsequent  mortgagees.  *  *  * 

[  3r>9  ]  Mr.  Bickersteth  in  reply : 

The  evidence  as  to  the  existence  of  any  usage  in  the  trade  is 
contradictory ;  and,  even  if  the  usage  were  established,  it  would 
apply  only  to  works  which  had  been  actually  let.  Where  a 
person  is  merely  lessee  of  iron- works,  the  title,  by  which  he  holds 
the  lands  and  buildings,  must  be  presumed  to  be  in  those  who 
deal  with  him ;  and  where  the  custom  is  to  let  the  machinery 
along  with  the  land  and  buildings,  the  mere  possession  cannot 
give  him  the  reputation  of  absolute  ownership.  But  the  Horn- 
blowers  were  not  the  lessees  of  these  works:  having  in  them 
the  inheritance  of  the  lands,  and  the  absolute  ownership  of 
the  machinery,  they  mortgaged  both ;  and  the  mortgagee  allowed 
them  to  remain  in  the  possession  and  absolute  disposition  of 
the  personal  chattels  which  were  comprised  in  the  mortgage. 
William  Homblower  was,  in  fact,  the  reputed  owner  of  them 
at  the  time  of  his  bankruptcy;  and  persons  who  dealt  with 
him  had  no  means  of  knowing  that  he  had  parted  with  his 
right  of  property  in  them  nine  years  before. 

The  Master  op  the  Rolls  : 

The  real  question  here  is,  whether  the  possession  of  the 
articles  in  dispute  necessarily  inferred  that  the  property  in  these 
articles  belonged  to  the  trader,  so  that  he  might  acquire  an 
additional  credit  from  the  fact  of  such  possession.     The  evidence 

t  9  R.  R.  541  (9  East,  215). 
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before  the  Master  established  that  it  is  the  custom  in  the  county  Uufford 
of  Stafford,  yrhen  iron-works  are  let,  that  articles  of  this  descrip-  bishop. 
tion  should  be  furnished  by,  and  should  continue  to  be  the 
property  of,  the  lessor.  The  mere  possession  of  the  bankrupt, 
therefore,  did  not  necessarily  infer  the  property  in  them,  so  as  to 
gain  him  a  false  credit  by  the  fact  of  possession.  The  exception 
most  be  overruled. 


48   .  .  [B.R. 


i\25.  ANSTRUTHER  v.   CHALMERf 

Feb.  8. 

(2  Simons,  1—7 ;  S.  C.  4  L.  J.  Ch.  123.)  % 


Feb.  6.  ^  native  of  Scotland  domiciled  in  England,  haying  personal  property 

I  Kir     V  r  o^y»  executed,  during  a  visit  to  Scotland,  and  deposited  there,  a  will  in 

'      '    '"  '  the  Scotch  form  in  favour  of  her  brother,  who  subsequently  died  in  her 

^     ^  life  time.    The  testatrix  died  in  England :  Held,  t^iat  the  bequest  lapsed 

by  English  law,  though  there  would  not  have  been  a  lapse  by  Scots 

law  if  the  testatrix  had  been  domiciled  in  Scotland. 

The  object  of  this  suit  was  to  have  it  declared  that  a  disposi- 
tion or  will  of  personalty,  made  in  the  Scotch  form,  by  Miss 
Catherine  Anstruther,  was  to  be  construed  according  to  the  law 
of  Scotland. 

Miss  Anstruther  was  a  native  of  Scotland.  In  1801  she  came 
to  reside  in  England,  and  was  domiciled  in  London  up  to  the 
time  of  her  death.  She  was,  however,  in  the  habit  of  going 
occasionally  to  visit  Scotland.  During  her  stay  in  Edinburgh 
in  the  year  1814,  on  one  of  those  visits,  she  employed  a  writer  to 
the  signet  in  Edinburgh  to  prepare  the  instrument  in  question. 
It  was  dated  the  16th  of  December,  1814,  and  was  entirely  in  the 
Scotch  form,  and  began  as  follows  : 

"  I,  Miss  Catherine  Anstruther,  daughter  of  Sir  Robert 
[  '2  ]  Anstruther,  of  Balcaskie,  Baronet,  for  the  love  *and  affection 
I  have  and  bear  to  Sir  Alexander  Anstruther,  of  Caplie,  Recorder 
of  Bombay,  my  brother,  and  for  other  good  causes  and  con- 
siderations me  moving,  do  hereby,  with  and  under  the  burdens, 
declarations  and  reversions  after  specified,  give,  grant,  alienate, 
assign  and  dispose  to  and  in  favour  of  the  said  Sir  Alexander 
Anstruther,  and  his  heirs  whomsoever,  and  assignees,  heritably 
and  irredeemably,  all  and  sundry  lands,  tenements,  annual  rents 
and  other  heritages,  and  all  heritable  and  moveable  means  and 
estate,  of  whatever  nature  or  denomination,  and  wheresoever 
situated."  The  instrument  then  went  on,  at  considerable  length, 
to  state  that  all  her  bonds,  securities  for  money,  rights  of  action, 
&c.  were  thereby  conveyed ;  and,  after  containing,  in  the  usual 
form  of  such  a  clause  in  a  Scotch  deed,  an  obligation  to  infeft  Sir 

t  The  Editor  is  indebted  to  hie  X  Bradford   v.    Young   (1885)   29 

friend  Mr.  Stuart  for  the  report  of      Ch.  Div.  617. 
thi8( 
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Alexander  Anstruther,  and  his  foresaids,  in  all  her  lands  and  akstruther 
heritages,  and  power  to  him  to  call   and   pursue  for,  uplift,     chalmeb. 
receive  and  discharge  or  assign  the  debts,   goods  and  effects 
thereby  disposed  and  conveyed,  it  appointed  him  sole  executor  in 
the  following  manner : 

"  And  I  hereby  nominate  and  appoint  the  said  Sir  Alexander 
Anstruther  to  be  my  sole  executor  and  intromitter,  with  my  move- 
able estate,  hereby  excluding  and  debarring  all  others  my  nearest 
in  kin  from  the  said  office."  Then  followed  a  clause  reserving  a 
power  of  revocation  of  this  instrument,  and  consenting  to  its 
registration  in  the  books  of  Council  and  Session,  and  appointing 
procurators  for  that  purpose. 

As  soon  as  Miss  Anstruther  had  executed  this  instrument  she 
deposited  it  in  the  hands  of  the  writer  to  the  ^signet  by  whom  [  *^  ] 
it  had  been  prepared.  Some  time  afterwards  she  returned  to 
England,  cmd  continued,  as  previously,  to  visit  Scotland  occa- 
sionally. In  September,  1820,  she  died  at  her  house  in  London. 
She  never  altered  or  revoked  the  instrument  in  question,  and  it 
remained  in  the  hands  of  the  writer  to  the  signet  till  after  her 
death.     She  left  no  real  estate. 

Sir  Alexander  Anstruther,  the  executor  and  legatee,  had  died  in 
1818,  having  made  his  will,  and  thereby  appointed  the  plaintiff 
in  this  suit  his  executrix. 

In  March,  1821,  letters  of  administration  of  the  estate  of  Miss 
Anstruther  were  granted  by  the  Ecclesiastical  Court  to  James 
Chalmer  and  Alexander  Fraser,  as  the  attomies  of  Ehzabeth 
Campbell,  the  sister  and  only  next  of  kin  of  Miss  Anstruther. 

This  bill  was  filed  by  the  executrix  of  Sir  Alexander  Anstruther 
against  Mr.  Chalmer,  Mr.  Fraser  and  Mrs.  Campbell,  charging 
that,  according  to  the  law  of  Scotland,  the  disposition  to  Sir 
Alexander  Anstruther  in  the  instrument  executed  by  Miss 
Anstruther,  was  an  absolute  disposition,  and  did  not  lapse  by 
his  death  in  the  lifetime  of  Miss  Anstruther,  but  subsisted  for 
the  benefit  of  his  child  or  children  ;  inasmuch  as  the  instrument 
was  intended  to  take  effect  according  to  the  law  of  Scotland,  and 
ought  to  be  construed  according  to  the  law  of  that  country. 

It  was    admitted    that  Miss    Anstruther  was  domiciled  in 
England  at  the  time  of  her  death;  and  that,  according  to  the 
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AK8TBUTHEB  law  of  Scotlaud  (if  the  instrumeiit  were  to  be  construed  by  that 
Chalmbb.     law)   the  bequest  to  Sir  Alexander   *AnBtruther,   in  the   form 
[  •■*  ]        contained  in  the  deed,  would  not  lapse  by  his   death  in  Miss 
Anstruther's  lifetime. 

Mr.  Solicitor-General  and  Mr.  Oliphant,  for  the  plaintiff: 

This  question  is,  whether  a  will,  being  made  in  Scotland 
according  to  the  Scotch  form,  and  deposited  there,  shews  suffi- 
ciently that  it  was  the  intention  of  the  party  that,  as  to  personal 
property,  the  rules  of  construction  of  the  Scotch  law  should 
govern  the  instrument.  If  there  had  been  a  memorandum 
indorsed  on  a  will  so  made  and  deposited,  declaring  that  it  was 
the  intention  of  the  party  that  the  instrument  should  take  effect 
as  a  Scotch  will,  and  be  construed  according  to  the  law  of 
Scotland,  there  can  be  no  doubt  that  this  Court  would  give  effect 
to  it  accordingly,  and  would  consider,  in  the.  present  case,  the 
gift  to  Sir  Alexander  Anstruther  as  if  it  were  expressed  as  a  gift 
to  him,  and,  if  he  died  in  the  testatrix's  lifetime,  then  to  his 
heirs.  It  must  be  admitted  that  the  fonnri  domicilii  is  to  prevail, 
as  to  the  distribution  of  personal  property,  in  the  case  of  testacy 
as  well  as  of  intestacy ;  but  it  ought  not  to  prevail  where  the 
intention  of  the  party  is  manifested  that  the  construction  of  the 
instrument  should  be  governed  by  the  law  of  the  country  in 
which  it  is  executed,  deposited  and  recorded.  In  Vattel,  lib.  2, 
c.  8,  p.  175,  it  is  said,  in  discussing  the  right  of  a  foreigner  to 
make  a  will :  "  As  to  the  form  or  solemnities  appointed  to  settle 
the  validity  of  a  will,  it  appears  that  the  testator  ought  to  observe 
those  that  are  established  in  the  country  where  he  makes  it, 
unless  it  be  otherwise  ordained  by  the  law  of  the  State  of  which 
he  is  a  member ;  "  and  he  then  adds  :  **  I  speak  here  of  a  will 
which  is  to  be  opened  in  the  place  where  a  person  dies." 

•[  6  I  Mr.  HaH,  Mr.  Knight,  and  Mr.  Stuart,  for  the  defendants : 

It  is  not  necessary  to  argue  what  the  construction  ought  to  be 
if  this  were  the  case  of  a  contract,  instead  of  a  testamentary 
instrument ;  for  the  law  of  the  country  in  which  the  testator  was 
domiciled  at  his  death,  must,  as  to  personal  property,  govern  the 
construction  of  a  testamentary  instrument.     And,  in  the  present 
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case,  the  Ecclesiastical  Court  is  the  proper  place  to  try   this  Axstruthbr 
question,   for  the  grant  of  administration  to  the  next  of   kin     chalmbr. 
has  decided  this  case.     The  letters  of  administration  express 
that  they  were  granted  to  Fraser  and  Chalmer  "  for  the  use 
and  benefit  of  Elizabeth  Campbell." 

The  Yice-Chakcellob  then  directed  the  cause  to  stand  over, 
that  it  might  be  ascertained  whether  the  question  had  not  been 
decided  by  the  Ecclesiastical  Court,  and  by  the  form  of  the  letters 
of  administration. 

This  day  a  certificate  from  the  Deputy  Eegister  of  the  Pre-         i«2n. 

rogative  Court  was  read  to  the  Court,  which  stated,  in  substance,        1 ' 

that  the  words  used  in  the  grant  of  letters  of  administration, 
were  those  invariably  used  where  the  grant  was  to  persons  under 
a  power  of  attorney  from  the  party  entitled  to  the  representation ; 
and  that  the  words  :  '^  for  the  use  and  benefit  "  of  that  person, 
did  not  exclude  the  claim  of  other  persons  to  share  in  the 
personal  estate. 

The  Solicitor-General  and  Mr.  Oliphant,  for  the  plaintiff: 

This  is  entirely  a  Scotch  instrument,  and  contains  technical 
phrases  wholly  unintelligible,  unless  the  Scotch  *law  is  applied  [  •6  ] 
to  it.  In  Lord  Eames's  Elucidations  of  the  Statute  and 
Common  Law  of  Scotland,  +  Lord  Hakdwickb,  in  a  letter  to  Lord 
Karnes,  stating  the  reasons  why  in  the  case  of  Gordon  Park,  a 
substitution  in  a  Scotch  tailzie  was  put  on  the  same  footing  as 
an  English  remainder,  lays  down  principles  which  are  quite 
applicable  to  the  present  case.  There  can  be  no  doubt  that 
words  might  have  been  used  as  to  the  gift  to  Sir  Alexander 
Anstruther,  which,  even  according  to  the  law  of  England,  would 
have  made  it  good  to  his  representatives,  and  have  prevented  a 


Mr.  Hart,  Mr.  Knight,  and  Mr.  Stuart,  for  the  defendants, 

insisted  that,  as  the  question  related  to  personal  property,  and 

the  testatrix  was  domiciled  in  England,  there  was  not  enough  to 

prevent  the  Court  from  construing  the  will  according  to  the  law 

of  England. 

t  P.  386. 
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ANSTBUTHER  The  Yige-Chancellob  : 

r. 

Ghalmsb.  In  this  case  Miss  Anstruther,  who  was  bom  in  Scotland  but 
was  domiciled  in  England,  being  on  a  visit  in  Scotland,  caused 
her  will  to  be  prepared  there  by  a  writer  to  the  signet,  who 
made  it  in  the  Scotch  form,  so  as  to  give  an  absolute  interest  in 
all  her  real  and  personal  estate  to  Sir  Alex.  Anstruther,  who 
afterwards  died  in  her  lifetime.  This  will,  after  the  death  of 
Miss  Anstruther,  was  proved  in  England.  Miss  Anstruther  at 
her  death  had  no  real  estate ;  and,  it  being  admitted  that,  by 
the  law  of  Scotland,  the  gift  to  Sir  Alex.  Anstruther  was  not 
lapsed  by  his  death  in  the  lifetime  of  Miss  Anstruther,  the  ques- 
[  '7  ]  tion  in  this  cause  is,  *whether  Miss  Anstruther's  personal  pro- 
perty would,  under  this  instrument,  belong  to  the  representative 
of  Sir  Alex.  Anstruther,  or  to  the  next  of  kin  of  Miss  Anstruther, 
as  in  the  case  of  a  failure  by  lapse. 

By  the  law  of  England,  where  an  absolute  interest  in  personal 
property  is  given  by  a  testamentary  instrument,  there  the  gift 
fails  if  the  donee  die  in  the  lifetime  of  the  testator ;  and  Miss 
Anstruther  being  domiciled  in  this  country,  the  law  of  England 
must  prevail  in    this  case.      The    next  of    kin  are   therefore 

entitled. 

Bill  dismissed. 


1827. 
July  20. 

Habt,  V.-C. 

[12] 


HULME  V.  COLES.t 

(2  Simonfl,  12—14.) 

A  surety  is  not  discharged  by  the  creditor  taking  from  the  debtor  a 
cognovit  in  an  action  he  had  brought  against  the  debtor,  with  a  stay  of 
execution  until  a  day  earlier  than  that  on  which  judgment  could  hare 
been  obtained  in  the  regular  course. 

A  MOTION  was  made,  in  this  cause,  for  an  injunction  to 
restrain  the  defendant,  the  administrator  of  Catherine*  Coles, 
deceased,  from  proceeding  in  an  action  which  he  had  commenced 
against  the  plaintiff  for  recovering  money  due  on  a  bond  given 
to  the  deceased,  in  which  the  plaintiff  had  joined,  as  surety, 
with  one  Burckhardt.  The  facts  admitted  by  the  answer,  and 
relied  upon  in  support  of  the  motion,  were  that,  in  June,  1817, 


t  Petty  V.  Cooke  (1871)  L.  E.  6  Q.  B.  790,  40  L.  J.  Q.  B.  281. 
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Catherine  Coles  had  commenced  an  action  upon  the  bond  against       Hulme 
Bmt!khardt,   and,   on  *the  2Srd  of  that  month,   without  the       colbs. 
plaintifif's  privity,  took  a  cognovit  from  him  for  the  amount  of        ['is  ] 
the  debt,  with  a  stipulation  that  no  judgment  should  be  entered 
up  or  execution  issued  until  the  1st  of  August  following.     The 
plaintiff  insisted  that  this  proceeding  was  a  giving  of  time  to 
the   principal,   which    discharged    him,   the    surety,   from  all 
liability  under  the  bond. 

Mr.    Shadicell    and  Mr.    Whitmarsh    [in   support    of    the 
motion,  cited  Rees  v.  Berrington\] . 

Mr.  Sugden  and  Mr.  Campbell,  for  the  defendant : 

*  *  It  is  clear  that,  in  the  usual  course,  judgment  could 
not  have  been  obtained  in  the  action  until  long  after  the  1st  of 
August,  and  therefore  the  period  for  getting  the  benefit  of  the 
action  has  been  shortened,  and  not  extended:  Prendergast  v. 
Derey;X  Samiiell  v.  Howarth;%  Boultbee  v.  Stuhh8.'{\ 


Thb  Vice-Chancellob  : 

The  principle  of  discharging  a  surety  by  the  giving  of  time  by 
the  creditor,  is  a  refinement  of  a  court  of  equity ;  and  I  will  not 
refine  upon  it.  By  the  arrangement  complained  of,  time  was 
not  given,  but  the  remedy  was  accelerated. 

Motion  refused. 

t  3  R.  R.  3  (2  Ves.  Jr.  540).  §  17  R.  R.  81  (3  Mer.  272). 

t  22  R,  R.  254  (6  Madd.  124).  ||  11  R.  R.  141  (18  Ves.  20). 
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i«27.  THE  ATTOBNEY-GENERAL  v.  THE  MAYOR 

^!1^'  OF  ROCHESTER.! 

Haet,  V.-C.  ,^ «.  «    * 

r  JJ4  -J  (2  Simons,  34.) 

Where  charity  estates  are  directed  by  the  founder  to  be  leased  for 
21  years,  the  Court  has  no  authority  to  order  them  to  be  leased  for  99 
years. 

The  late  Vice-chancellor  had  directed  a  reference  to  the 
Master  to  inquire  whether  it  would  be  beneficial  to  the  Charity 
that  the  estates  should  be  let  for  terms  of  ninety-nine  years, 
instead  of  twenty-one,  as  required  by  the  will  of  the  founder. 

The  Master  had  reported  in  the  affirmative,  and  this  was  a 
petition  to  confirm  the  report. 

The  Vice-Chancellor  : 

As  an  order  for  reference  to  this  effect  has  been  made  by  the 
Judge  who  preceded  me,  I  shall  confirm  the  report ;  but  I  would 
not  take  such  a  lease  under  the  order  of  this  or  any  other  court 
of  equity.  There  must  be  an  Act  of  Parliament  to  render  legal 
such  a  deviation  from  the  founder's  intention. 


1827.  GARTHWAITE  v.  ROBINSON.J 

^'"ll:^^'  (2  Simons,  43-48.) 

^^''^Tf  ^^*  A  power  to  appoint  amongst  testator's  present  or  future  grand-children 

'    '  or  their  respective  issue,  does  not  authoriise  the  donee  to  exclude  the 

^      -'  children  of  a  deceased  grand-child,  who  were  living  at  the  donee's 

death. 

William  Hancock,  Esquire,  made  his  will,  dated  the  20th  of 
March,  1796,  and,  after  making  several  pecuniary  bequests,  gave 
and  bequeathed,  except  as  before  excepted,  to  Sir  Francis  Buller 
and  William  Hussey,  all  his  effects  and  substance,  of  whatsoever 

t  Ex  relatione,  exclusive  powers  may  still  be  material 

X  Disapproved  of  by  Jessel,  M  R.  in  some  cases.      See  In  re  Detikin, 

in  In  re  VeaU'$  Trusts  (1870)  4  Ch.  D.  Starkey  v.  Eyres,  *94,  3  Ch.  565,  6^ 

61,  68  ;  46  L.  J.  Ch.  799.    The  dis-  L.  J.  Cli.  779.— O.  A.  S. 
tinction  between  exclusive  and  non- 


VOL.  XXIX. 


1827.     CH.     2  SIM.  43—44. 


55 


kind  and  wheresoever,  in  trust  to  carry  into  execution  the  whole 
intents  and  purposes  of  his  will,  and  of  any  codicil  that  might 
thereafter  attend  it.  The  testator  then  proceeded  in  the  words 
following:  "Now,  if  any  surplus  should  remain  after  all  the 
preceding  articles  are  complied  with,  then  it  is  my  will  and 
desire  that  the  produce  and  profits  of  that  surplus  be  applied 
and  given  to  my  daughter,  Maria  Bobinson,  for  her  to  enjoy  the 
benefit  thereof  during  her  life ;  and,  after  her  decease,  to  dispose 
of  the  same,  in  such  manner  as  she  thinks  fit,  amongst  all  or 
one  or  more  of  her  children,  if  she  should  have  any ;  and,  if  she 
hath  none,  then  amongst  my  present  or  future  grand-children, 
or  their  respective  issue,  as  she  likes  best.  I  do  not  mean  to 
direct  that  such  grand-children  should  have  share  and  share 
alike,  but  to  be  conformable  to  merit,  or  to  want  not  brought 
on  by  vice,  folly  or  dissipation,  of  which  the  distributor  or 
distributors  for  the  time  being  are  to  be  the  sole  judges." 

The  testator  made  a  codicil  to  his  will,  which  was  partly  as 
follows:  "If  my  daughter,  Maria  Bobinson,  shall  die  in  my 
lifetime,  leaving  no  issue,  then  I  will  and  direct  that  my  executors 
and  trustees,  or  the  ^survivor  of  them,  or  their  successors,  shall 
dispose  of  all  the  residue  of  my  estate  and  effects  whatsoever,  for 
the  use  of  any  one  or  more  of  my  present  or  future  grand- 
children, and  under  such  terms  and  limitations  over  as  they 
in  their  discretion  shall  think  fit." 

The  testator  died,  leaving  Mrs.  Bobinson  and  Elizabeth  Douce, 
the  wife  of  William  Molyneux  Marston,  and  Fanny,  the  wife 
of  John  Douce  Garth waite,  his  only  children ;  and  also  leaving 
John  Douce  Garth  waite  and  Elizabeth  Douce,  the  wife  of  John 
Allnutt,  Fanny  Trelawney  Jenings,  then  Fanny  Trelawney 
Garthwaite,  Sophia  Le  Souef,  then  Sophia  GarthwaiteJ  Edward 
Hancock  Garthwaite  and  George  Garthwaite,  the  children  of 
J.  D.  Garthwaite  and  Fanny  his  wife,  his  only  grand-children  ; 
Mrs.  Marston  as  well  as  Mrs.  Bobinson  having  no  children. 
EUzabeth  Douce  Allnutt  died  in  the  lifetime  of  Mrs.  Bobinson, 
leaving  John  Allnutt  the  younger  and  Anna  Allnutt,  her  only 
children,  her  surviving. 

Mrs.  Bobinson,  by  her  will,  dated  the  12th  of  November,  1814, 
after  reciting  her  father's  will  and  codicil,  and  that,  since  she 
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had  no  children  of  her  own,  and  was  not  likely  to  have  any, 
she  was  desirous  of  executing  the  power,  reserved  to  her  by 
her  father's  will,  of  appointing  his  residuary  estate  and  effects 
amongst  his  grand-children  or  their  respective  issue  ;  in  exercise 
of  that  power,  directed  and  appointed  that  one-fifth  part  of  such 
residuary  estate  and  effects  should  be  paid  and  assigned  unto  her 
nephew,  John  Douce  Garthwaite,  one  of  the  grandsons  of  the  said 
William  Hancock,  or  to  his  assigns ;  and  that  one  other  fifth  part 
thereof  should  be  paid  or  ^assigned  unto  her  nephew,  Edward 
Hancock  Garthwaite,  another  of  the  grandsons  of  the  said 
William  Hancock,  or  to  his  assigns ;  and  she  gave  the  remaining 
three-fifths  parts  to  trustees  upon  certain  trusts  for  the  benefit  of 
George  Garthwaite,  Mrs.  Jenings,  and  Mrs.  Le  Souef,  for  their 
lives,  and,  after  their  deaths,  for  their  children  respectively. 

Mrs.  Bobinson  died  on  the  18th  of  March,  1827.  The  Master, 
in  pursuance  of  a  reference  made  to  him  in  the  progress  of  the 
cause,  reported  that  the  testamentary  appointment  made  by 
Mrs.  Robinson,  was  a  due  execution  of  the  power  given  to  her 
by  the  testator's  will  over  his  residuary  estate :  in  consequence 
of  which,  two  petitions  were  presented,  one,  by  the  appointees, 
praying  that  the  report  might  be  confirmed,  and  the  other,  by 
John  and  Anna  Allnutt,  praying  the  reverse. 

Upon  the  hearing  of  these  petitions,  one  question  was,  whether, 
as  Mrs.  Bobinson  had  not  appointed  any  share  of  the  testator's 
residuary  estate  to  John  and  Anna  Allnutt,  the  appointment 
made  by  her  was  not  void. 


I  '46  ] 


Mr.  Girdlestone,  jun.  and  Mr,  Purvis,  in  support  of  the 
appointment : 

It  cannot  be  disputed  that  Mrs.  Bobinson  would  have  had, 
under  her  father's  will,  an  exclusive  power  of  appointment  to  her 
children,  if  she  had  had  any.  The  expressions,  "  as  she  thinks 
fit,"  and  **as  she  thinks  best,"  apply  as  well  to  the  grand- 
children, as  to  the  children.  The  testator  also  says,  "  amongst 
my  present  or  future  grand-children,  or  their  respective  issue." 
He  could  not  have  used  words  better  adapted  for  giving  the  most 
unlimited  power  of  selecting,  not  only  any  *cla8s,  but  any 
individual  of  a  class.     *     ♦     • 
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Mr.  Sudden  and  Mr.  Teed,  for  John  and  Anna  AUnutt : 

*  *  contended,  that,  under  the  true  construction  of  this 
will,  Mrs.  Robinson  was  bound  to  give  every  one  of  the  grand- 
children a  share,  and  that  the  words,  "  or  their  issue,"  are  substi- 
tutionary ;  that  is,  that  if  any  of  the  grand-children  were  dead, 
their  children  were  to  come  into  their  place.     *     *     ♦ 

The  codicil  does  not  explain  the  will,  but  gives  a  power  dif- 
ferent from  that  conferred  by  the  will.  The  codicil  gives  a 
power  to  appoint  to  grand-children  only,  and  not  to  their  issue. 

Mr.  Girdlestone,  jun.  in  reply  : 

*  *  The  expression  ^'  as  she  likes  best,"  is  tantamount  to 
*'a3  she  thinks  fit,"  and  brings  this  case  within  those  where 
such  expressions  as  **  to  be  at  her  disposal,"  &e.  have  occurred, 
and  which  have  been  held  to  authorize  exclusive  appoint- 
ments.    *     *     « 

The  Yice-Chancellor  : 

The  question  is,  whether  the  words  of  this  power  authorize  an 
exclusive  appointment  to  the  testator's  grand-children?  That 
question  turns  upon  the  grammatical  construction  of  the  sentence 
in  the  will,  in  which  the  power  is  given.  I  agree  that  it  is 
impossible  to  carry  on,  to  the  latter  part  of  the  sentence,  those 
words  in  the  former  part,  which,  as  has  been  admitted,  give  a 
power  of  selection  as  to  the  children.  The  word  "  amongst," 
too,  implies  that  each  of  the  objects  of  the  power  should  have  a 
share. 

The  next  question  is,  who  are  the  persons  amongst  whom  the 
appointment  is  to  be  made  ?  Now  it  appears  to  me  that  what 
the  testator  meant  was,  that  Mrs.  Bobinson  should  dispose  of  his 
residuary  estate  amongst  such  of  his  present  and  future  grand- 
children as  should  be  living  at  her  death,  and  the  issue  of  such 
of  them  as  should  be  then  dead :  and,  as  Elizabeth  Douce 
Alhiutt  died  in  the  lifetime  of  the  donee  of  the  power,  leaving 
children,  and  this  lady,  in  executing  the  power,  has  not  included 
those  children,  I  am  of  opinion  that  the  Master's  report  is  wrong. 
Therefore  dismiss  the  petition  that  prays  that  the  report  may  be 
confirmed ;  and  declare  that  Mrs.  Bobinson  has  not  made  any 
valid  appointment  of  the  testator's  residuary  estate. 


Garth- 

WAITB 

V. 

ROBINBON. 

[*7] 
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Shadwell, 
V.-C. 

[65] 


JOHNSON  V.  CHIPPlNDALL.t 

(2  Simons,  55 — 75.) 

The  Court  has  no  jurisdiction  to  order,  upon  motion,  a  person  not  a 
party  to  the  cause,  to  pay  into  Court  the  arrears  of  an  annuity  granted 
by  him  to  a  defendant  against  whom  a  sequestration  has  issued  for  want 
of  a  sufficient  answer. 

[This  case  throws  little  light  on  the  subject  of  sequestration 
of  a  chose  in  action,  but  a  passage  from  the  judgment  contains 
the  following  comment  upon  a  number  of  old  cases.] 


[  64  ]        The  Yice-Chancellor  said : 

I  find  no  instance  in  which  the  Court  has  compelled  a  third 
party  to  pay  in  a  chose  in  action,  without  a  bill,  where  any 
resistance  has  been  made  by  the  holder  of  the  chose  in  action. 
The  old  cases  are  collected  in  the  Notes  to  Francklyn  v.  Colhovn  ;l 
but  in  none  of  them  does  it  appear  that  any  resistance  was 
made.    *     *    ♦ 


1827. 
A'br.  21, 

Shad  WELL, 
V.-C. 

[75] 


HOELOCK  V.  PRIESTLEY  and  Wife. 

(2  Simons,  75—78.) 

Where,  by  the  custom  of  a  manor,  no  time  is  limited  for  presenting: 
surrenders  of  copyholds,  an  incumbrancer  whose  security  has  not  been 
enrolled  until  long  after  a  subsequent  incumbrance,  will  not  be  post- 
poned, although  the  subsequent  incumbrancer  had  no  notice  of  the  prior 
charge. 

In  1790,  Thomas  Bennett,  being  seised  in  fee  of  certain  copy- 
hold hereditaments,  made  a  conditional  surrender  of  them,  out 
of  Court,  to  the  defendant,  Jane  Priestley,  then  Jane  Hulton, 
spinster,  in  fee,  to  secure  the  repayment  of  1,0002.  and  interest. 
At  a  Court  held  on  the  10th  of  December,  1792,  the  homage 
presented  this  surrender  to  the  steward  for  enrolment;  but  it 
was  not  then  enrolled.  In  1800,  Bennett  died ;  and,  in  1808,  his 
son  and  customary  heir  sold  the  property  to  Thomas  Smith,  who 
was  duly  admitted  to  it  on  the  12th  of  December,  1814.     Smith 


t  In  rt  Siade {ISHl)  18  Ch.  D.  653, 
50  L.  J.  Ch.  729. 


t  19  R.  R.  204  (3  Swanst,  276;. 
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covenanted  to  surrender  the  copyhold  hereditaments  to  trustees,     Horlock 
ui)on  certain  trusts  for  securing  two  annuities  which  he  had  sold     prie&tley. 
to  the  plaintiff  and  one  Yems,  and,  on  the  same  day,  surrendered 
the  premises  accordingly.     At  the  next  Court,  held  on  the  3rd  of 
Jfay,  1815,  this  surrender  was  presented  and  enrolled  ;  and  the 
trustees  were  admitted  on  the  28th  of  February,  1824.     At  a 
Court  held    on  the  19th   of  June,  1820,  the  surrender  of  the 
10th  of  December,  1792,  was  agahi  presented ;  and,  on  the  15th  of 
May,  1823,  the  defendants,  Priestley  and  wife,  were  admitted 
under  it.     Horlock  and  Yems,  before  they  paid  their  ♦purchase-       [  '76  j 
monies  for  the  annuities,  searched  the  Court  Bolls  for  incum- 
brances, but  found  none.     There  was  no  definite  time  within 
which  surrenders  were  required  to  be  presented.     The  bill  prayed, 
amongst  other  things,  that  the  surrender  made  in  1790  might  be 
postponed  to  that  of  the  12th  of  December,  1814,  and  that  the 
defendants,  Priestley  and  wife,  might  concur  in  a  sale  of  the 
premises,  under  the  trusts  upon  which  that  surrender  was  made. 
The  defendants,  in  their  answer,  said  that  they  did  not  disturb 
either  the  Bennetts  or  Smith  in  the  possession  or  enjoyment  of 
the  premises,  because  the  interest  of  their  mortgage-money  was 
regularly  paid  up  to  August,  1818,  and  they  supposed  that  the 
surrender  had  been  duly  enrolled  according  to  the  presentment 
in  1792. 

This  cause  was  heard  in  Hilary  Term,  1824,  when  the  Court 
directed  an  ejectment  to  be  brought  by  the  defendants,  in  order 
to  ascertain  whether  the  legal  estate  in  the  premises  was  vested 
m  them  or  not.  At  the  trial  of  the  ejectment,  a  verdict  was 
found  for  the  plaintiff  at  law,  subject  to  the  opinion  of  the  Court 
of  King's  Bench  upon  a  case ;  and  the  Court,  after  hearing  the 
ease  argued,  ordered  the  postea  to  be  delivered  to  the  plaintiff,  t 

Mr,  HeaMy  Mr.  Hasleicood  and  Mr.  Pennington ,  for  Horlock 
and  Yems : 

All  that  the  court  of  law  has  decided,  is  that  Mr.  and  Mrs. 
Priestley  have  got  the  legal  estate  in  them  ;  but  the  question  is, 
whether  this  Court  will  not  postpone  their  security  in  consequence 
of^their  *negligence  in  not  having  their  surrender  entered  on  the        [  •77  j 

t  Reported  in  6  B.  &  C.  484. 
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HoRLocK  Court  Rolls,  whereby  they  enabled  Smith  to  commit  a  fraud  upon 
Priestley.  Horlock  and  Yems.  Persons  are  not  so  much  on  their  guard  in 
advancing  money  upon  copyhold  security,  as  they  are  in  lend- 
ing it  on  freehold  security.  The  Court  Rolls  are  the  ordinarv 
evidence  of  a  copyholder's  title ;  and,  if  a  person  who  is  going 
to  lend  money  on  the  security  of  a  copyhold  estate  searches  the 
rolls,  and  finds  no  incumbrance  entered  on  them,  he  is  warranted 
in  presuming  that  none  exists.  Mr.  and  Mrs.  Priestley  are  the 
instruments  by  which  an  injury  has  been  done  to  our  clients ; 
why  then  are  they  to  take  advantage  of  their  legal  estate  in  a 
court  of  equity?    Evans  v.  BicknellA 

Mr.  Sugden  and  Mr.  Roupell,  for  Priestley  and  wife,  were 
stopped  by  the  Court. 

Mr.  Agar  and  Mr.  Seymour  appeared  for  the  other  parties. 

The  Vicb-Ch  vncbllor  : 

The  surrender  to  Mrs.  Priestley  was  made  in  the  year  1790 ; 
and  it  is  found,  as  a  fact  in  this  case,  that,  by  the  custom  of  this 
manor,  there  is  no  limited  time  for  presenting  surrenders  made 
out  of  Court ;  therefore,  those  who  dealt  with  the  tenant  of  this 
estate,  might  inform  themselves  of  the  custom.  This  case  has 
been  put  upon  the  doctrine  laid  down  by  Lord  Eldon,  L.  C.  in 
Evans  v.  Bicknell.  But  what  is  the  fraudulent  intention  or 
concealment  imputed  to  Mr.  and  Mrs.  Priestley?  They  were 
not  bound  to  have  the  surrender  presented,  except  when  it  suited 
[  '78  ]  their  convenience ;  and,  as  the  ^interest  on  their  mortgage  was 
regularly  paid,  they  might  not  think  it  necessary  to  take  that 
precaution.  They  had  an  inchoate  legal  title,  which  they  might 
complete  whenever  they  pleased ;  and,  in  this  case,  equity  must 
follow  the  law ;  and  it  has  been  decided  that  they  had  priority 
at  law. 

t  5  R.  R.  245  (6  Ves.   174).     See  also  Plumb  v.   Fluitt,   3  R.   R.  605 
(2  Anstr.  432,  w.). 
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WILLIAMS   c.  EDWAKDS.t  ^^^ll\. 

'  Nov.  26,  28. 

(2  Simons,  78—84.)  

Shadwell, 
One  of  the  terms  of  an  agreement  was  that  the  contract  should  be  V.-C. 

Toid  if  the  purchaser's  counsel  should  be  of  opinion  that  a  marketable  [  78  1 

title  oould  not  be  made  by  a  certain  time.  The  counsel  being  of  that 
opinion,  a  bill  by  the  purchaser  for  a  specific  performance  with 
compensation  was  dismissed  with  costs,  although  there  was  a  clause 
which  entitled  the  purchaser  to  claim  compensation  for  errors  in  the 
description  of  the  property. 

The  defendant  was  the  surviving  assignee  of  one  Abraham 
Stephens  Bacster,  a  bankrupt.  In  November,  1824,  he  agreed 
to  sell  to  the  plaintiff  certain  real  estates,  late  the  property  of 
the  bankrupt.  The  articles  of  the  agreement  were  dated  the 
12th  of  November,  1824,  and  were  as  follows : 

"The  said  John  Edwards  doth  agree  to  sell,  and  the  said 
Francis  Williams  doth  agree  to  purchase,  at  the  sum  of  3,805Z., 
to  be  paid  subject  to  the  agreement  and  as  hereinafter  mentioned, 
two  undivided  third  parts  or  shares  absolutely,  and  the  life- 
interest  of  the  said  bankrupt  of  in  or  to  the  remaining  one-third 
part  or  share  of  and  in  all  that  copyhold  messuage,  or  tenement, 
buildings,  farm  and  lands,  called  or  known  by  the  name  of  Cob- 
house,  in  the  parish  of  Wickenford,  in  the  county  of  Worcester, 
and  containing  by  admeasurement  86  a.  8  r.  80  p.,  little  more  or 
less;  and  also  of  and  in  the  two-third  parts  or  shares  in  fee- 
simple,  *and  the  life-interest  of  the  said  bankrupt  of  and  in  the  [  *79  ] 
remaining  one-third  part  or  share  of  and  in  all  those  freehold 
tenements  and  blacksmith's  shop,  and  pieces  or  parcels  of  land, 
containing  together  19  a.  3r.  32  p.,  little  more  or  less,  called 
Boxleys,  also  situate  in  the  said  parish  of  Wickenford.  The  said 
John  Edwards  engages  that  the  said  copyhold  premises  are  full 
lived,  and  to  furnish,  within  one  calendar  month  from  the  date 
hereof,  a  satisfactory  abstract  of  a  marketable  title  to  the  said 
premises ;  and,  upon  receiving  the  purchase-money  on  or  before 
the  2nd  day  of  February  then  next  ensuing,  will  execute,  and 
cause  all  proper  parties  to  join  in  and  execute  proper  conveyances 
of  the  said  copyhold  and  freehold  premises,  and  to  surrender  the 
said  copyhold  premises  unto  the  said  Francis  Williams  and  his 

^  Athbumer  v.  Sewdl,  '91,  3  Ch.  in  the  present  case  is  scarcely  consis- 
405, 60  L.  J.  Ch.  784.  But  the  con-  tent  with  BoberU  v.  WyaU,  11  E.  E. 
stniction  put  upon  the  word  "void"      566  (2  Taunt.  268).— 0.  A.  S. 
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Williams  heirs,  or  as  he  shall  direct,  free  from  incumbrances,  except  land 
Edwards,  tax,  chief  rent,  and  the  rents,  suits  and  services  due  and  payable 
for  the  said  copyhold  premises ;  and,  on  the  execution  of  which 
conveyances  and  surrenders  as  aforesaid,  the  said  Francis 
Williams  will  pay,  unto  the  said  John  Edwards  and  the  parties 
entitled  thereto,  the  said  purchase-money  of  3,305Z.,  subject  as 
after-mentioned;  and  shall  thereupon  be  entitled  to  the  rents 
and  profits  of  the  said  premises  from  the  said  2nd  day  of  February, 
up  to  which  time  all  outgoings  shall  be  paid  by  the  said  John 
Edwards.  Errors  in  the  description  of  the  premises  shall 
not  vacate  this  agreement,  but  a  reasonable  abatement  or 
equivalent  be  made  or  given,  as  the  case  may  require.  The  said 
Francis  Williams  shall  pay  the  expense  of  his  own  conveyances, 
and  the  fines  and  the  fees  for  his  admission  to  the  said  copyhold 
premises ;  but  the  said  John  Edwards  is  to  be  at  the  expense  of 
surrendering  the  same.  If  the  surrender  and  conveyance  of  the 
[  '80  ]  premises  *be  not  perfected  on  the  said  2nd  day  of  February,  the 
said  Francis  Williams  shall  pay  interest  for  his  purchase-money, 
after  the  rate  of  U.  per  cent,  per  annum,  from  the  time  of  his 
being  entitled  to  the  rents  and  profits.  If  the  counsel  of  the  said 
Francis  Williams  shall  be  of  opinion  that  a  marketable  title 
cannot  be  made  by  the  time  hereby  appointed  for  the  completion 
of  the  said  purchase,  this  agreement  shall  be  void  and  delivered 
up  to  be  cancelled.  This  agreement  shall  not  be  affected  by 
any  accidental  damage  which  may  happen  to  the  said  premises, 
between  the  date  hereof  and  the  time  limited  for  the  completion 
of  the  purchase ;  but  the  benefit  of  any  then  subsisting  policy  of 
insurance  shall,  in  such  case,  belong  to  the  said  Francis  Williams. 
The  said  John  Edwards  will  not  from  henceforth  grant  or  con- 
tract for  any  leases  of  the  said  premises  without  the  consent 
in  writing  of  the  said  Francis  Williams.  The  delivery  and 
production  of  title  deeds,  and  the  expenses  of  conveyances, 
and  of  attested  copies,  should  be  made  and  paid  by  the  respective 
parties,  according  to  the  established  practice  in  similar  cases." 

Shortly  after  the  execution  of  these  articles,  the  plaintiff  paid 
to  the  defendant  a  deposit  of  lOOZ.  in  part  of  the  purchase-money. 
The  abstract  of  the  defendant's  title  having  been  submitted  to 
counsel,  the  plaintiff  was  advised  that  the  defendant  could  make 
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out  a  good  title  to  the  fee-simple  of  two- thirds  only  of  the  freehold     Williams 
part  of  the  property,  and  that  he  was  seised  of  the 'remaining     edwabds. 
third,  and  the  whole  of  the  copyhold  part,  for  the  life  of  the 
bankrupt  only.    The  bill  prayed  for  a  specific  performance  of  the 
agreement;  and  that,  if  it  should  appear  that  the  defendant  had 
♦power  to  convey  part  of  the  property  to  the  plaintiff,  for  the  life       [  •si  ] 
of  the  bankrupt  only,  he  might  be  decreed  to  convey  the  same 
accordingly;   and  that  an  abatement  might   be  made,  to   the 
plaintiff,  out  of  his  purchase-money.     The  defendant,  in  his 
answer,  admitted  that  his  title  was  defective  as  before  mentioned; 
and  submitted  that,  under  the  agreement,  he  was  not  bound  to 
make,  to  the  plaintiff,  any  allowance  oat  of  the  purchase-money 
in  respect  of  the  defect,  and  that  the  agreement  was,  under  the 
circumstances,  void,  and  ought  to  be  delivered  up  to  be  cancelled 
pursuant  to  the  terms  thereof. 

Mr.  Heald  and  Mr.  Girdleatone,  for  the  plaintiff,  contended 
that  the  defendant  was  bound  to  perform  the  agreement  as  far 
as  he  was  able,  and  to  make  an  allowance,  to  the  plaintiff,  in 
respect  of  his  deficiency  of  interest  in  two-thirds  of  the  copyhold 
premises :  and  they  cited  Mortlock  v.  Buller,  t  and  Wood  v.  Griffith,  X 

Mr.  Treslove  and  Mr.  Stinton,  for  the  defendant,  [said]  that 
the  purchaser's  counsel  was  of  opinion  that  a  marketable  title 
could  not  be  made,  and  that,  therefore,  the  vendor  was  entitled 
*to  say  that  the  contract  was  at  an  end  ;  and  that  there  was  no  F  *82  ] 
evidence  to  shew  that  the  vendor  had  waived  the  benefit  of  the 
stipulation. 

The  Yicb-Chancellor  : 

In  this  case  I  wished  to  consider  the  terms  of  the  agreement 
before  I  came  to  any  decision  on  the  subject. 

It  appears  to  me  that  the  doctrine  relied  on  by  the  plaintiff's 
<:ounsel,  is  not  directly  applicable  to  the  case  in  question ; 
because  the  position  which  my  Lord  Eldon  lays  down  in  the 
case  of  Mortlock  v.  Buller,  is  a  position  adopted  in  a  variety  of 
cases,  and  is  a  position  applicable  to  all  contracts  of  a  general 
nature,  where  the  parties  themselves  have  not  entered  into  a 

t  7  B.E.  41i,  429(10  Ves.  292,  315).  t  18  R.  R.  18  (1  Swanst.  43). 
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Williams  specific  agreement  as  to  some  event  or  other  which  should  deter- 
Edwabdb.  mine  the  contract.  Now,  in  this  case,  the  parties  have  expressly 
stipulated,  in  the  first  place,  that  errors  in  the  description  of  the 
premises  should  not  vacate  the  agreement,  but  that  a  reasonable 
abatement  or  equivalent  should  be  given  or  taken,  as  the  case 
may  require :  and  then  they  stipulate  that,  if  the  counsel  of 
Francis  Williams,  who  was  to  be  the  purchaser,  should  be  of 
opinion  that  a  marketable  title  could  not  be  made  by  the  time 
appointed  for  the  completion  of  the  purchase,  the  agreement 
should  be  void,  and  delivered  up  to  be  cancelled. 

The  agreement  was  made  on  the  12th  November,  1824 ;  and 
this  particular  clause  in  the  agreement  I  must  take  to  be  the 
contract  both  of  the  vendor  and  the  purchaser.     They  might 
both  think  that  it  would  be  equally  to  their  interest  that  the 
[  *ss  1        agreement  should   *be  put   an  end  to,  if  the  counsel   of  the 
purchaser  should  be  of  opinion  that  a  marketable  title  could  not 
be  made.     There  appears  to  be  nothing  unreasonable  in  that. 
There  might  be  circumstances  which  might  make  it  very  proper 
for  both  parties  to  insert  that  term  ;  and,  as  it  was  the  contract 
of  both  the  parties,  this  Court  cannot  make  a  new  contract  for 
them.     The  parties  themselves  have  stipulated  that,  in  a  given 
event,   which  happened,   the  agreement  should   be  void.      It 
appears  to  me,  therefore,  that  the  bill  must  be  dismissed ;  and  the 
only  question  is,  whether  it  is  to  be  dismissed  with  costs  or  not. 
I  find,  with  respect  to  that  question,  the  parties  have  chosen 
to  make  an  agreement  in  an  unusual  form,  having  regard  to  a 
probable  contingency,  which  they  both  contemplated  at  the  time ; 
and  the  purchaser  has  himself  stipulated  that,  if  the  event  took 
place,  the  agreement  should  be  void  ;  and  he  now  brings  forward 
a  case  in  which  he  says  the  agreement  is  not  void.     My  opinion 
is  that,  if  parties  make  a  contract  in  this  very  specific  manner, 
the  Court,  which  is  to  compel  the  specific  performance  of  the 
contract  between  the  parties,  is  bound  by  the  terms  of  the  agree- 
ment between  them ;  and,  therefore,  the  purchaser  is  asking  to 
enforce  an  agreement  which  he  has  himself  agreed  should,  under 
certain   circumstances,  be  void;  and   that,   therefore,  the  Bill 
must  be 

Diftmissed  with  costs. 
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COLLINS  V.  MACPHERSON.  i«27. 

Dee,  11. 
(2  Simons,  87—94.)  

A  testator  directed  his  executors  to  purchase,  out  of  his  residuary  V.-C. 

estate,  a  certain  sum  of  stock,  and  to  pay  the  dividends  to  his  wife  for  f  87  1 

her  life,  and  after  her  death  to  divide  the  capital  between  such  of  his 
three  daughters  as  should  be  then  living :  Provided  that,  if  any  one  of 
them  should  be  then  dead,  or  should  afterwards  die  before  her  share 
should  become  payable  or  divisible,  leaving  a  child  or  children,  that 
share  should  go  to  such  child  or  children.  The  testator's  wife  died  in 
his  lifetime.  One  of  the  daughters  died  three  months  after  the  testator : 
Held,  nevertheless,  that  she  had  a  vested  interest  in  one  of  the  shares. 

WiiiLiAM  Tyler  by  his  will,  after  devising  certain  freehold 
estates,  and  giving  several  specific  and  pecuniary  legacies, 
disposed  of  the  residue  of  his  personal  estate  as  follows : 

"  And  as  to  all  the  rest,  residue  and  remainder  of  my  personal 
estate  and  effects,  whatsoever,  I  give  and  bequeath  the  same  unto 
James  Collins  and  William  Sims,  upon  trust  that  they  shall, 
as  Boon  as  conveniently  may  be  after  my  decease,  set  apart  and 
lay  out,  in  their  names,  such  sum  of  money,  arising  from  such 
residue,  as  will  purchase  a  sufficient  sum,  in  some  or  one  of  the 
public  stocks  or  funds,  to  produce  an  income  of  200Z.  per  annum  ; 
and  that  they  shall  stand  possessed  of  such  stocks  or  funds, 
when  so  purchased  and  set  apart,  and  of  all  the  dividends  or 
interest  to  arise  thereon,  in  trust  to  pay  such  dividends  or 
interest  unto  my  wife  Sarah  Tyler,  during  her  life ;  and  from 
and  immediately  after  the  decease  of  her  my  said  wife,  I  do 
hereby  direct  and  declare  that  they,  my  said  trustees  for  the 
time  being,  shall  stand  possessed  of  and  interested  in  the  said 
stocks  or  funds  so  to  be  purchased  by  them  as  aforesaid,  in  trust 
thereout  to  transfer,  unto  my  son  John  Tyler,  so  much  thereof 
as  will  produce  the  sum  of  1,000Z.,  to  be  received  by  him  in  Ueu 
of  payment  for  all  sugars  he  may  have  supplied  me  and  my 
family  with  during  my  life :  but,  if  my  *said  son  shall  call  for  [  '88  ] 
and  obtain  payment  for  all  or  any  part  of  such  sugars,  then  I 
direct  that  he  shall  only  be  paid  such  further  sum  as  will  make 
up  the  said  1,0002.,  and  he  shall  not,  in  that  case,  be  entitled  to 
any  further  sum  of  money  as  a  legacy  under  this  my  will  (save 
and  except  the  before-mentioned  502.,  and  the  proportionate  share 
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CoLLiKs  of  the  residue  of  my  estate  hereinafter  bequeathed  to  him),  and 
Macphkrsom  that  the  residue  of  the  said  1,000Z.,  in  such  last-mentioned  case, 
shall  go  into  the  general  residue  of  my  personal  estate :  and,  as 
to  the  remainder  of  the  stocks  or  funds  so  to  be  purchased  by 
my  said  trustees  as  aforesaid,  after  deducting  the  above-mentioned 
legacy  of  1,000Z.  to  my  said  son  John  Tyler,  upon  trust  that  they 
the  said  James  Collins  and  William  Sims  do  and  shall,  as  soon 
as  conveniently  may  be  after  the  decease  of  my  said  wife,  pay 
and  divide  the  same  equally  between  and  amongst  my  daughters 
Henrietta  Newham,  Anne  Macpherson,  and  Sophia  Huddlestone, 
or  between  and  amongst  such  of  them  as  shall  be  then  living, 
but  subject  to  the  proviso  next  hereinafter  contained,  (that  is  to 
say)  Provided,  always,  that,  if  either  of  them  my  said  daughters 
Henrietta,  Anne,  or  Sophia,  shall,  at  the  decease  of  my  said 
wife,  be  dead,  or  shall  afterwards  die  before  her  one-third  share 
of  the  said  last-mentioned  money  or  stock  shall  become  payable 
or  divisible,  leaving  a  child  or  children,  then  my  will  and  mind 
is  that  such  last-mentioned  child  or  children,  if  more  than  one, 
shall  take  and  be  entitled  to  have  the  original  share  of  their 
parent  between  and  amongst  them,  and  which  last-mentioned 
share  shall,  in  such  last-mentioned  case,  become  payable  or 
transferable  to  him,  her  or  them,  if  more  than  one,  in  equal 
[  '89  ]  shares,  with  all  intermediate  *accumulations  thereon,  on  such  of 
them  as  shall  be  sons  attaining  the  age  of  twenty-one  years,  and 
on  such  of  them  as  shall  be  daughters  attaining  that  age  or 
being  married,  which  shall  first  happen,  and  with  benefit  of 
survivorship  between  such  last-mentioned  child  or  children  in 
the  mean  time  ;  and,  if  there  shall  be  only  one  such  child,  then 
that  such  only  child  shall  take  and  be  entitled  to  his  or  her 
parent's  one-third  share  of  such  last-mentioned  sum  of  money  or 
stock,  payable  at  the  time  and  in  the  manner  aforesaid :  but,  if 
either  of  them  my  said  daughters  Henrietta,  Anne,  and  Sophia, 
shall,  at  the  decease  of  my  said  wife,  be  dead,  or  shall  afterwards 
die  before  her  share  of  the  said  money  or  stock  shall  become 
payable  or  divisible,  without  leaving  a  child  or  children,  or 
leaving  such,  and  they  shall  all  die  without  attaining  the  age  of 
twenty-one  years,  or  otherwise  acquiring  a  vested  interest  in  such 
share  of  the  said  trust  monies,  then  that  such  last-mentioned 
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share  shall  go  and  be  divided  between  and  amongst  my  said  Collins 
other  children  and  children's  children  as  hereinbefore  mentioned,  macphkbson 
And  I  direct  and  declare  that  neither  of  my  daughters  herein- 
before mentioned  shall  have  any  disposing  power,  by  way  of 
anticipation,  sale,  mortgage,  assignment  or  otherwise,  in  or  over 
any  of  the  legacies  or  bequests  hereinbefore  or  hereinafter  by  me 
given  or  bequeathed  to  them  respectively.  (Here  was  inserted  a 
declaration  that  the  receipts  of  the  daughters,  notwithstanding 
their  coverture  or  any  disposition  they  might  make  of  their 
legacies,  should  be  the  only  sufficient  discharges  to  the  trustees.) 
And  I  further  declare,  that  no  part  or  parts  of  such  respective 
legacies  or  bequests  shall  be  subject  or  liable  to  thh  control, 
debts  or  engagements  *of  any  husband  or  husbands  they  my  [  *^  ] 
said  daughters  have  married,  or  may  hereafter  marry,  nor  shall 
any  part  or  parts  of  such  respective  legacies  or  bequests  pass  by 
any  mortgage,  assignment  or  transfer,  made  or  to  be  made 
by  such  husband  or  husbands.  And  my  will  and  mind  further 
is,  that  they  the  said  James  Collins  and  William  Sims,  or  the 
survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  shall  and  do,  after  paying  the  aforesaid  legacies,  and 
setting  apart  the  aforesaid  several  sums  of  money,  as  soon  as 
conveniently  may  be  after  the  decease  of  my  said  wife,  divide  the 
money  arising  from  the  sale  of  my  real  estate,  and  the  residue 
of  my  said  personal  estate,  into  five  equal  parts  or  shares,  and 
pay  and  apply  one  of  such  shares  unto  each  of  my  said  children, 
Henrietta  Newham,  Anne  Macpherson,  Sophia  Huddlestone, 
John  Tyler,  and  my  grand-daughter,  Charlotte  Bennett,  to  and 
for  his,  her  and  their  respective  absolute  use  and  benefit ;  but,  in 
case  any  or  either  of  my  last-named  children,  or  my  said  grand- 
child, shall  die,  in  my  lifetime,  or  without  acquiring  a  vested 
interest  in  the  division  of  the  said  last-named  residue,  then  my 
will  and  mind  is  that  the  share  or  shares  of  him  or  her  so  dying 
shall  go  and  be  divided  in  such  and  the  same  manner  as  is 
hereinbefore  mentioned  and  expressed  concerning  the  residue  of 
the  money  to  arise  from  the  sale  of  the  stocks  or  funds  which 
I  have  hereinbefore  directed  to  be  purchased  for  securing  to  my 
said  wife  an  annuity  of  200Z.  or  as  near  thereto  as  parties  and 
circumstances  would  admit." 

5—2 
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Collins  And  the  testator  authorized  his  trustees  to  apply  the  income  of 

Macphbbson  all  or  any  of  the  funds  appropriated  ♦under  the  trusts  of  his  will, 
[  *9i  ]  for  the  benefit  of  his  children  who  might  be  infants,  or  for  the 
child  or  children  of  such  of  them  as  should  die  leaving  a  child 
or  children  surviving  who  should  not  have  attained  the  age  of 
twenty-one  years,  or  have  otherwise  acquired  a  vested  interest  in 
such  trust  funds,  and  that  the  surplus  income  should  be  laid  out 
and  accumulated  for  the  benefit  of  the  persons  entitled  to  the 
principal :  and  the  testator  appointed  his  wife  and  the  plaintiffs 
executrix  and  executors  of  his  will. 

The  testator's  wife  died  in  her  husband's  lifetime ;  and,  on 
the  11th  of  February,  1824,  the  testator  died,  leaving  Anne 
Macpherson,  Henrietta,  the  wife  of  John  Newham,  and  Sophia, 
the  wife  of  Gent  Huddlestone,  surviving  him.  Anne  Macpherson 
died  on  the  28th  of  May,  1824,  which  was  about  three  months 
after  the  testator.  She  left  three  infant  children,  one  of  whom 
died  before  the  suit  was  commenced. 

The  bill  was  filed  by  the  two  surviving  executors ;  and,  after 
stating  the  facts  before  mentioned,  it  alleged  that  Mrs. 
Macpherson  died  before  her  share  or  interest  under  the 
testator's  will  had  been  paid  or  secured  to  her:  that,  on  the 
11th  of  February,  1825,  being  one  year  from  the  testator's  death, 
and  the  time  at  which  the  plaintiffs  were  advised  that  the 
legacies  given  by  the  will  ought  to  have  been  paid,  the  fund 
required  to  purchase  an  annuity  of  200Z.  in  the  Three  per  cent. 
Consols,  was  6,250{.,  but  the  assets  of  the  testator  were  suffi- 
cient to  pay  5,620{.  only ;  and  accordingly  the  plaintiffs,  after 
deducting  therefrom  the  legacy  of  1,000Z.  given  to  John  Tyler, 
[•92]  divided  the  remaining  *4,620Z.  into  three  parts,  and  paid  one 
third  part  to  Mrs.  Newham,  another  third  part  to  Mrs.  Huddle- 
stone,  and  invested  the  remaining  one  third  in  the  purchase  of 
1,623Z.  5«.  3d.  Three  per  cent.  Consols,  subject  to  the  trusts  to 
which  the  same  was  applicable,  that  Philip  Macpherson  alleged 
that  his  wife,  having  survived  the  testator,  acquired  a  vested 
interest  in  the  property  bequeathed  to  her,  and  that  he,  as  her 
administrator,  was  entitled  to  the  1,628Z.  5«.  Sd.  Three  per  cent. 
Consols,  notwithstanding  she  died  before  her  share  was  paid  to 
her ;  whereas  her  children,  and  her  sisters  and  their  husbands, 
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alleged  that  she,  having  died  before  her  share  became  payable  to  Collins 
her,  never  acquired  a  vested  interest  therein,  but  that  it  belonged  macphebbox 
to  her  children  ;  and,  in  case  they  should  all  die  under  twenty- 
one,  that  it  would  belong  to  Mrs.  Newham  and  Mrs.  Huddlestone. 
The  biU  prayed  that  the  rights  and  interests  of  the  defendants  to 
and  in  the  1,628{.  5«.  3d.  Three  per  cents,  might  be  ascertained 
and  declared  by  the  Court. 

Mr.  Pemberton,  for  the  plaintiffs. 

Mr.  Ching,  for  Mr.  and  Mrs.  Newham. 

Mr.  Heald  and  Mr.  Roots,  for  Mr.  Macpherson  : 

The  question  which  arises  upon  the  proviso  in  this  will,  is 
whether  Mrs.  Macpherson  was  entitled  to  this  sum  at  the  time 
when  she  died,  or  whether  her  children  had  become  entitled  to 
it.  It  seems  absurd  to  say  that,  because  the  trustees  neglected 
to  sell  out  the  stock,  the  property  is  to  go  to  the  children.  The 
testator,  in  a  subsequent  part  of  his  will,  says :  **  But  in  case 
any  ♦or  either  of  my  said  last-named  children,  or  my  said  [  'as  ] 
grand-child,  shall  die  in  my  lifetime,*'  &c.  It  seems,  therefore, 
that  the  testator  contemplated  the  possibility  of  his  children 
dying  in  his  lifetime  ;  and  the  only  rational  construction  that  can 
be  put  upon  the  words  "payable  and  divisible"  in  this  proviso, 
is  to  hold  that  the  testator  intended,  when  he  used  them,  to 
provide  for  the  same  event. 

Mr.  Collinson,  for  the  children  of  Mr.  and  Mrs.  Macpherson : 

The  period  at  which  Mrs.  Macpherson  would  have  become 
entitled  to  her  share  of  the  stock  directed  to  be  purchased,  had 
not  arrived  when  that  lady  died.  The  property  which  the 
testator  directed  to  be  invested  in  the  funds,  was  part  of  his 
residuary  estate.  At  what  period  was  it  payable  and  divisible  ? 
Not  until  twelve  months  after  the  death  of  the  testator.  If  this 
construction  is  not  adopted,  the  Court  will  either  be  under  the 
necessity  of  striking  out  some  of  the  words  of  the  will ;  or  must 
say  that  the  testator,  when  he  speaks  of  his  wife's  death,  meant 
his  own.     What  he  meant  was,  that  Mrs.  Macpherson  should 
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Collins  have  her  share,  in  case  she  was  alive  when  the  period  arrived  at 
Maophbbson  which  the  fund  would,  by  the  rules  of  this  Court,  be  divisible. 
By  "  payable  and  divisible "  the  testator  meant  '*  paid  and 
divided;"  and  that,  if  his  daughters  received  the  money,  they 
were  to  keep  it,  but  if  not,  that  it  was  to  be  paid  to  their  chil- 
dren. Besides,  the  testator  has  used  words  expressly  to  exclude 
the  husbands  from  taking. 

Mr.  Croinbie,  for  Mr.  and  Mrs.  Huddlestone. 

[  94  ]  The  Vicb-Chancellor,  in  the  course  of  the  argument,  asked 

when  Mrs.  Macpherson's  share  would  have  become  payable, 
supposing  she  had  lived  five  years  after  the  testator  ;  and,  at  the 
conclusion  of  it,  said  that,  though  it  was  not  very  clear,  yet 
taking  the  whole  of  the  will  together,  he  was  of  opinion  that 
Mrs.  Macpherson  became  entitled,  at  the  death  of  the  testator, 
to  a  share  of  the  stock  directed  to  be  purchased. 


1827.  WADE  V.  COOPE.t 

(2  Simons,  155—161.) 

V^-^^^^'  ^  surety  for  part  of  a  debt  is  not  entitled  to  the  benefit  of  a  security 

r  ifiK  1  given  by  the  debtor  to  the  creditor,  at  a  different  time,  for  another  part 

^  ^^  J  of  the  debt. 

In  1812,  John  Brice,  the  elder,  being  indebted,  to  the  defen- 
dant Henry  Twynam,  to  the  amount  of  1,200Z.  on  balance  of 
account,  was  required  by  Twynam  to  give  security  for  the  debt ; 
upon  which  Brice  proposed  to  give  to  Twynam  three  bonds,  each 
for  400Z.  and  interest,  the  first  to  be  executed  by  Brice  and  the 
defendant  Coope ;  the  second,  by  Brice  and  the  defendant  William 
Rogers ;  and  the  third,  by  Brice  and  one  Smith.  The  two  first 
of  these  bonds  were  executed  accordingly,  and  were  dated  the 
6th  of  August,  1812,  and  conditioned  for  payment  on  the  24th  of 
December,  1814 ;  but  Smith  refused  to  execute  the  third  bond. 

t  Although  the  Vice- Chancellor  yet  in  the  statement  of  the  case  the 
treated  the  security  as  given  in  re-  security  api^eara  to  have  covered  the 
spect  of  a  different  part  of  the  debt,      whole  debt.— 0.  A.  S. 
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In  consequence  of  this,  Brice  agreed  to  give  to  Twynam  a  mort-  Wadb 
gage  for  1,000Z.  upon  his  estate  in  Hampshire,  as  a  further  coope. 
security  for  the  debt.  Accordingly,  by  an  indenture,  dated  the 
20th  of  August,  181B,  reciting  that  Brice  was  indebted  to  Twynam 
in  1,000Z.  on  balance  of  all  accounts  on  that  day  settled  between 
them;  and  that,  in  order  to  secure  the  payment  of  that  sum 
with  interest,  Brice  had  agreed  to  demise  the  estate  to  Twynam 
in  manner  *thereinafter  mentioned;  Brice  demised  it  to  Twynam  [  'i^e  ] 
for  1,000  years,  by  way  of  mortgage,  for  securing  the  1,000Z.  and 
interest.  In  the  same  month  Brice  executed  a  second  mortgage 
of  the  premises  to  one  Covert,  for  600  years,  for  securing  600Z. 
and  interest.  In  October,  1814,  Brice  borrowed  1,000Z.  of  the 
plaintifif,  out  of  which  he  redeemed  Covert's  mortgage;  and 
by  an  indenture  dated  on  the  15th  of  that  month,  mortgaged 
the  estate  to  the  plaintiff  for  700  years,  for  securing  the  1,000Z. 
and  interest.  In  1817  Brice  died,  leaving  the  defendant  7ohn 
Brice  the  younger,  his  eldest  son  and  heir-at-law.  After  Brice's 
death,  Twynam  required  Rogers  and  Coope  to  pay  him  what 
was  due  on  their  respective  bonds.  Eogers  complied,  but  Coope 
refused;  upon  which  Twynam  commenced  an  action  against 
Coope  upon  the  bond  in  which  the  latter  had  joined.  Coope 
then  filed  a  bill  in  the  Court  of  Chancery  against  Twynam  and 
the  personal  representatives  and  heir  of  Brice,  praying  that 
the  bond  might,  for  the  reasons  therein  stated,  be  delivered  up 
to  him  to  be  cancelled ;  that  an  account  might  be  taken  of  the 
rents  of  the  mortgaged  estate  received  by  Twynam,  and  the 
amount  be  declared  to  have  been  received  in  satisfaction  of 
the  bond  debt ;  that  the  estate  might  be  sold  if  necessary,  and 
the  proceeds  applied  in  satisfaction  of  the  remainder  of  the  debt ; 
and  for  an  injunction  to  restrain  the  prosecution  of  the  action. 
Coope  applied  for  the  injunction,  but  without  success;  and 
Twynam  recovered,  in  the  action,  the  full  amount  of  his  debt 
and  costs.  An  order  was  afterwards  made  in  the  suit,  that  Coope 
should  be  at  liberty  to  pay  to  Twynam  the  balance  due  on  the 
mortgage ;  and  that  thereupon  Twynam  should  deposit  the  title- 
deeds  in  the  Master*s  office. 

In  pursuance  of  this  order,  Coope  paid  686Z.  to  Twynam.    In       [  ib7  ] 
October,  1826,  Brice  the  younger  sold  his  equity  of  redemption 
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Wadk       in  the  mortgaged  estate  to  the  plaintiff;  and,  on  the  26th  of  that 
CooPB.       month,  conveyed  it  to  the  defendant  George  Twynam,  in  trust 
for  the  plaintiff,  who  entered  into  possession. 

The  bill  in  this  cause  insisted  that  the  plaintiff  Wade  was 
entitled  to  the  benefit  of  his  mortgage,  and  to  redeem  the  first 
mortgage  in  preference  to  Coope,  who  had  no  lien  on  the 
premises  in  respsct  of  his  bond,  inasmuch  as  the  first  mortgage 
was  a  distinct  transaction,  subsequent  to  and  independent  of  the 
bond ;  and  it  prayed  that  the  plaintiff  might  be  let  in  to  redeem 
that  mortgage  upon  payment,  to  Coope,  of  what  remained  due 
upon  it. 

Coope,  in  his  answer,  contended  that  the  conveyance,  of  the 
equity  of  redemption,  to  the  plaintiff,  was  void  as  against  him ; 
because  it  was  taken  with  full  knowledge  of  the  existence  of  the 
first  suit,  and  of  his  claims,  as  a  specialty  creditor  of  Brice 
the  elder,-  in  respect  of  the  bond,  and  that  Wade  was  not  entitled 
to  redeem  the  first  mortgage  upon  the  terms  stated  in  his  bill, 
but  that,  inasmuch  as  the  giving  of  the  bonds,  and  the  making 
of  that  mortgage  were  but  one  transaction,  and  were  given  as 
securities  for  one  and  the  same  debt,  he,  Coope,  as  a  surety  for 
Brice  the  elder,  was  entitled  to  the  benefit  of  the  mortgage, 
to  the  full  extent  of  the  principal  and  interest  thereby  secured, 
in  satisfaction  of  the  money  recovered  from  him  on  his  bond, 
and  that  he  had  a  lien  on  the  mortgaged  premises  to  that  extent, 
and  was  also  entitled  to  be  paid  thereout  the  sum  which  he  had 
[  *168  ]  paid  to  Henry  Twynam  under  the  *order  made  in  the  first  suit ; 
that  Wade  was  not  entitled  to  receive  any  benefit  from  the 
mortgaged  premises,  until  the  whole  of  the  principal  and  interest 
secured  by  the  indenture  of  the  20th  of  August,  1818,  should 
have  been  paid ;  and  that  he,  Coope,  was  entitled,  as  a  surety  for 
Brice,  to  stand  in  Henry  Twynam's  place,  and  to  have  all  the 
securities,  held  by  Twynam,  given  up  for  his  benefit. 

Mr.  Svgden,  and  Mr.  Roviilly,  for  the  plaintiff  Wade : 

The  mortgage  to  Henry  Twynam  was  not  made  until  a  year 
after  the  bonds  were  executed.  It  has  never  been  decided  that  a 
surety  in  a  prior  transaction  between  debtor  and  creditor,  can 
claim  the  benefit  of  securities  given  in  a  subsequent  transaction. 
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It  appears,  from  Copis  v.  Middleton,^:  that  the  surety  is  entitled        Wade 
to  stand  as  a  simple  contract  creditor  only  of  the  principal ;  and        coope. 
Lord  Eldon,  L.  C.  limits  the  rule  to  its  being  part  of  the  same 
transaction.     The  mortgage  to  Twynam  is  independent  of  any 
question  of  suretyship.  Then  there  is  the  mortgage  to  Wade.   He 
says,  that,  Twynam's  mortgage  being  reduced  by  payments,  he 
claims  to  redeem  it,  on  payment  of  the  reduced  sum.     Coope 
claims  to  be  mortgagee,  and  contends  that  Wade  is  not  entitled 
to  the  benefit  of  the  payments.     But,  in  whatever  way  a  prior 
mortgage  is  paid  off,  the  second  mortgage  is  let  in.     Unless  the 
first  mortgage  is  kept  on  foot,  it  cannot  be  set  up  against  the 
second   mortgagee.     Coope  is  attempting  to  tack  his  bond  to 
the  mortgage,  so  as  to  exclude  the  second  mortgagee.    The  bonds 
\^ere  not  given  for  securing  one  entire  sum  of  *money,  but  each       t  *^^^  ^ 
for  a  separate  sum :  I  Ex  parte  Rmhforthyl  Wricfht  v.  Morley,^ 

Mr.  Heald,  and  Mr.  Koe,  for  the  defendant  Coope : 

It  appears,  upon  the  face  of  the  bill,  that  the  mortgage  and 
bonds  were  one  transaction ;  for  it  is  stated  that,  in  consequence 
of  Smith's  refusing  to  execute  the  third  bond,  Brice  agreed  to 
execute  the  mortgage  to  Henry  Twynam  :  '*  as  a  further  security 
for  the  said  debt  of  1,200Z."  It  has  never  been  decided  that  a 
surety  is  not  entitled  to  the  benefit  of  an  additional  security 
obtained  by  the  creditor,  though  at  a  subsequent  time,  provided 
it  be  for  the  same  debt. 

Mr.  Girdlestane,  Mr.  Wray,  and  Mr.  J.  Romilly  appeared  for 
the  other  parties. 

.  The  Vice-Chancellob  : 

The  question  that  arises  in  this  cause  is,  whether  it  can  be 
considered  that  the  defendant  Coope,  by  having  paid  off  the 
bond,  has  acquired  a  lien  on  the  real  estate  of  Brice  the  original 
debtor ;  or,  to  put  it  in  other  terms,  has  a  right  to  avail  himself 
of  the  security  given  by  Brice  to  Twynam. 

Now  the  bill  puts  the  plaintiff's  case  entirely  on  this  point, 

t  T.    &  R.  224.     There  was    no  Vict.  c.  97,  s.  5.— 0.  A.  S. 

other  security  in  Copia  v.  Middleton,  J  8  R.  R.  10  (10  Ves.  409). 

and  the  only  point  decided  in  that  §  8  R.  R.  69  (11  Ves.  12). 
case  was  over-ridden  hy   19  &  20 
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Wadb        namely,  that  the  mortgage  given  to  Twynam  is  a  separate  trans- 

CooPB.  action  from  the  transaction  relating  to  the  bond  ;  for  it  charges 
that  the  mortgage  to  Twynam  was  a  distinct  transaction,  sub- 
sequent in  point  of  time  and  independent  of  the  said  bond. 

[  160  ]  Now  it  is  attempted  to  be  argued  that  it  was  not  a  distinct 

transaction ;  because  it  related  to  the  same  debt :  and  that  was 
the  only  way  in  which  it  was  possible  to  maintain  the  case  as 
against  Wade.  It  appears  to  be  made  out,  most  distinctly,  that 
the  bond  was  given  in  respect  of  one  part  of  the  old  debt,  and  the 
mortgage  in  respect  of  another  part  of  it. 

The  bonds  and  the  mortgage  were,  in  one  sense,  given  in 
respect  of  the  same  debt,  though  they  were,  in  fact,  given  for 
different  parts  of  the  same  debt,  and  were,  altogether,  distinct 
and  separate  transactions.  The  doctrine  laid  down  by  Lord 
Chancellor  Eldon,  in  the  case  of  Mayhew  v.  Ciickett,^  not  then 
for  the  first  time,  but  the  result  of  a  long  series  of  cases  is  that, 
where  a  man  becomes  the  surety  for  a  debtor  for  the  payment  of 
a  debt,  he  has,  if  he  pays  the  debt,  a  right  to  avail  himself  of  all 
the  securities  which  the  creditor  has.  But  that  doctrine  never 
applies  to  a  person  who  becomes  surety  at  one  time,  and  a 
security  is  given  to  the  same  creditor,  either  for  another  debt, 
or,  what  is  the  same  thing,  for  a  distinct  portion  of  the  debt  for 
which  the  first  security  was  given.  I  have  not  found  any  such 
case :  on  the  contrary,  all  the  notion  I  have  of  the  law  is  that  the 
doctrine  has  always  been  stinted  to  the  particular  contingency  of 
the  debt  being  one,  and  the  security  being  given  for  the  same 
debt,  at  the  time  when  the  person  became  surety  for  it. 

It  appears  to  me  that  Wade  has  made  out  his  right  to  redeem ; 
and  that  this  right  is  not  affected  by  the  transaction ;  because  a 
right  to  redeem  he  certainly  had,  standing  in  the  situation  of 
second  mortgagee. 

[  161  ]  The  636Z.  paid  by  Coope  to  Twynam  must,  of  course,  be  repaid 

by  Wade  to  Coope.  So  much  of  that  sum  as  consisted  of  prin- 
cipal will,  of  course,  carry  interest,  and  therefore  interest  must 
be  paid  also  upon  that  sum  or  the  part  of  that  sum  which  carries 
interest :  and  it  appears  to  me  that  Wade  must  have  a  decree, 
as  against  Coope,  with  costs. 

t  19  E.  E.  57  (2  Swanst.  185). 
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WATERHOUSE  v.   HOLMES.f  i828. 

,    ^.                              ,                                                          Jan,  17. 
(2  Simons,  162—164.)  

A  bequest  of  a  sum  of  money  to  pay  off  a  debt  secured  by  an  equitable     Shaefwell. 
charge  only  upon  a  meeting-house,  is  void.  r  ,^2  i 

Betty  Ambler,  by  her  will,  dated  the  23rd  of  October,  1820, 
gave  all  her  personal  estate  to  Thomas  Holmes  and  William 
Nicholson,  upon  trust,  amongst  other  things,  to  pay  thereout  the 
sum  of  4O0L  to  the  trustees  or  treasurer  for  the  time  being  of  the 
Methodist  meeting-house  at  Baildon,  in  the  county  of  York,  to 
be  applied,  in  the  first  place,  for  and  towards  the  paying  off  and 
discharging  any  debt,  or  sum  or  sums  of  money  which  might  be 
due  or  owing  upon  the  said  meeting-house  at  the  time  of  her 
decease,  and  the  overplus,  if  any,  to  be  applied  to  such  other 
purposes  of  the  said  meeting-house  as  the  trustees  or  treasurer 
for  the  time  being  should,  in  their  discretion,  see  fit.  The 
testatrix  died  on  the  7th  of  December,  1820. 

The  following  facts  were  found  by  the  Master,  in  pursuance 
of  a  reference,  made  to  him  by  the  decree,  to  inquire  and  state 
whether,  at  the  death  of  the  testatrix,  there  was  any  and  what 
debt  upon  the  meeting-house. 

The  meeting-house,  and  the  land  on  which  it  was  built,  had 
been  paid  for  out  of  a  fund  raised  by  subscription ;  and,  by 
an  indenture  dated  the  18th  of  May,  1807,  the  person  of  whom 
the  land  was  purchased,  conveyed  it  to  trustees,  who  were  the 
subscribers  of  the  fund,  and  who  were  thereby  empowered  to 
choose  a  treasurer,  who  was  to  receive  all  the  seat  rents  and 
other  emoluments  arising  from  the  chapel,  which  were  to  be 
applied  in  paying  the  principal  and  interest  of  all  monies  *due  [  •les  ] 
on  the  chapel  and  premises,  and  in  keeping  them  in  repair :  and 
the  trustees  were  also  empowered,  after  the  interest  of  the  monies 
so  due  should  have  been  paid,  to  allow  all  or  any  part  of  the 
surplus  for  the  support  of  the  preacher,  and,  if  necessary,  to 
mortgage  the  premises  till  the  debt  contracted  should  be  reduced 
as  far  as  they  should  judge  expedient.  At  the  testatrix's  death 
there  was  a  debt  of  439Z.  12«.  Id,  due  upon  the  meeting-house 

t  Be  LyncUVs  TrusU  (1879)  12  see  now  the  Mortmain  &  Charitable 
Ch.  D.  211,  48  L.  J.  Ch.  684.    But      Uses  Act,  1891,  s.  3.— O.  A.  S. 
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to  the  subscribers,  and  that  debt  still  remained  unpaid.  The 
subscribers  claimed  to  have  a  lien  on  the  title  deeds  of  the 
meeting-house,  (which  were  in  their  possession),  and  to  be  equit- 
able mortgagees  thereof,  for  the  amounts  of  their  respective 
subscriptions ;  but  there  was  no  other  debt  affecting  the  meeting- 
house. 

The  cause  now  came  on  for  further  directions. 

Mr.  Cooper  and  Mr.  Harrison  Bailey,  for  the  residuary 
legatees  under  the  will,  contended  that  the  bequest  of  the  400Z. 
was  void  under  9  Geo.  II.  c.  86,  and  cited  Corhyn  v.  French, \ 

Mr.  Bickerstetli  for  the  treasurer  of  the  meeting-house : 

The  Master  has  not  found  that  the  debt  was  a  charge  upon 
the  meeting-house,  but  merely  that  the  subscribers  conceived 
that  they  had  an  equitable  lien  on  the  title  deeds.  The  third 
section  of  the  Act  does  not  apply  in  this  case,  for  it  relates  to 
charges  on  lands  and  not  on  title  deeds.  Next,  the  will  gives  to 
the  trustees  a  discretionary  power  to  apply  so  much  of  the 
*legacy  as  should  not  be  required  for  discharging  the  debt  on  the 
meeting-house,  to  other  purposes  connected  with  it,  which  are 
not  within  the  statute ;  and  if  no  part  of  the  legacy  is  required 
to  pay  the  debt,  then  the  whole  is  overplus.  The  Act  applies  to 
legal  interests  only :  but,  if  equitable  interests  also  are  within  it, 
then  the  discretionary  power  given  to  the  trustees  entitles  them 
to  be  paid  the  legacy. 

The  Vice-Chancellor  : 

The  option  is  given  in  the  event  only  of  there  being  no  debt 
on  the  meeting-house.  The  report  finds,  expressly,  that  there  is 
such  a  debt.  There  is  no  substantial  difference  between  a  legal 
and  an  equitable  mortgage.  If  it  were  otherwise,  a  mortgage 
after  a  mortgage  in  fee  would  not  be  within  the  statute.  My 
opinion,  therefore,  is  that  this  bequest  is  void. 

t  4  R.  E.  254  (4  Vos.  418). 
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WETHERED   v.  WETHERED.  i828. 

(2  Simons,  183—192.)+  "^/j;  23. 

An  agreement  between  two  sons,  to  divide  equally  whatever  property  ^ 

they  may  receive  from  their  father  in  his  life-time,  or  become  entitled  '  ^  v  -C       ' 

to  under  his  will,  or  by  descent  or  otherwise  from  him,  is  not  contrary  j.   '    *-. 

to  public  policy,  but  will  be  enforced  in  equity.  '■ 

By  articles  of  agreement,  bearing  date  the  28th  of  October, 
1806,  and  made  between  the  plaintiff,  George  Thomas  Wethered, 
of  the  one  part,  and  the  defendant,  Charles  Wethered,  of  the 
other  part,  after  reciting  that  the  plaintiff  and  Charles  Wethered 
were  the  two  only  sons  of  George  Wethered,  who,  it  was  pre- 
sumed, stood  seised  and  possessed  of  divers  freehold  and  copyhold 
estates,  and  also  a  considerable  personal  estate,  part  of  which 
the  plaintiff,  and  Charles  Wethered,  expected  to  be  given,  devised 
or  bequeathed  to  them  by  their  said  father,  and  in  case  he  should 
die  intestate,  then  the  plaintiff  and  Charles  Wethered,  or  one  of 
them,  by  descent,  by  the  Statute  of  Distribution  of  Intestates 
Estates,  or  by  surrender  and  the  custom  or  customs  of  the 
manor  or  manors  in  which  such  of  the  premises  as  were  copyhold 
were  situate,  or  by  some  other  ways  or  means  would  become 
entitled  to  such  freehold  and  copyhold  estates,  and  a  part  of  the 
personal  estate  of  their  father,  jointly  with  their  sister  or  other- 
wise :  and  further  reciting  that  it  had  been  agreed,  between  the 
plaintiff  and  Charles  Wethered,  that  such  part  of  the  real  and 
personal  estates  as  they  or  either  of  them  should  derive,  or 
become  possessed  of,  or  entitled  unto  under  the  will  of  their 
father,  or  which  should  come  to  them  or  either  of  them,  by 
descent  or  deed,  or  in  any  other  manner  whatsoever,  should  be 
divided  between  the  plaintiff  and  Charles  Wethered,  in  equal 
shares,  first  paying  thereout  all  reasonable  costs,  charges  and 
expenses  which  they  or  either  of  them  might  be  put  unto,  in  or 
about  the  premises ;  and  further  *reciting,  that  it  had  been  also  [  *184  ] 
agreed  between  the  same  parties  that,  in  case  George  Wethered 
the  father,  should,  in  his  life-time,  advance  any  sum  or  sums  of 
money,  to  them  or  either  of  them,  to  place  them  or  either  of 
them  in  business,  or  otherwise  to  advance  them  in  life,  such  sum 
or  sums  of  money  should  go  and  be  taken  as  part  of  their  moiety 

t  See  the  next  case. 
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Wethebed  or  half  part  or  share  to  arise  and  become  paid  and  payable  from 
Wethbbed.  their  father  in  manner  aforesaid;  it  was  witnessed,  that  the 
plaintiff,  for  himself,  his  heirs,  executors,  administrators  and 
assigns,  did  covenant  and  agree  with  Charles  Wethered,  his 
heirs,  executors,  administrators  and  assigns,  that  the  plaintiff, 
his  heirs,  executors,  administrators  or  assigns,  would,  immediately 
upon  the  decease  of  his  father,  or  within  six  months  next  after, 
by  deed  or  otherwise,  convey,  assign  or  pay,  unto  Charles 
Wethered,  his  heirs,  executors,  administrators  or  assigns,  one  full 
moiety  of  all  such  real  and  personal  estate  as  the  plaintiff  might 
become  possessed  of  or  entitled  unto  under  the  will  of  his 
father,  or  by  descent,  or  otherwise  from  him ;  and  that  Charles 
Wethered,  for  himself,  his  heirs,  executors,  administrators  and 
assigns,  would,  in  like  manner,  by  deed  or  otherwise,  convey, 
assign  or  pay,  unto  the  plaintiff,  his  heirs,  executors,  adminis- 
trators or  assigns,  one  full  moiety  of  all  such  real  or  personal 
estate  as  he,  Charles  Wethered,  might  become  possessed  of  or 
entitled  to  under  the  will  of  his  father,  or  by  descent  or  other- 
wise from  him,  so  that  the  plaintiff  or  Charles  Wethered  should, 
neither  of  them,  have,  derive  or  receive  in  monies,  real  or 
personal  estate,  more  than  the  other,  but  each  take  an  equal 
moiety  of  all  property  whatsoever  which  they  or  either  of  them 
might  have  or  possess  from  their  said  father,  as  fully  and 
[  •iSo  ]  effectually,  *to  all  intents  and  purposes,  as  if  the  same  had  been 
by  him  given,  devised  or  bequeathed  to  them,  share  and  share 
alike. 

By  indentures  of  lease  and  release,  dated  the  22nd  and  23rd 
days  of  June,  1807,  being  the  settlement  on  the  marriage  of 
Charles  Wethered  with  Mary  Ann  his  wife,  then  Mary  Ann  Bell, 
and  made  between  George  Wethered,  the  father,  of  the  first  part, 
Charles  Wethered  of  the  second  part,  William  Bell  of  the  third 
part,  and  Mary  Ann  Wethered  of  the  fourth  part,  George 
Wethered,  the  father,  conveyed  unto  William  Bell  and  his 
heirs,  certain  houses  in  Great  Marlow,  to  the  use  (after  the 
solemnization  of  the  marriage)  of  the  said  George  Wethered 
and  his  assigns,  for  his  life,  with  remainder  to  the  use  of  the 
defendant  Charles  Wethered  and  Mary  Ann  his  then  intended 
wife,  their  heirs  and  assigns  for  ever. 
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At  the  time  of  the  execution  of  the  indenture  of  release,  George  Wethkred 
Wethered,  the  father,  by  an  indenture  dated  the  23rd  of  June,  wethbbed. 
1807,  in  consideration  of  the  intended  marriage,  leased  the 
premises  comprised  in  the  indenture  of  release,  to  the  defendant 
Charles  Wethered  and  his  intended  wife,  their  executors,  adminis- 
trators and  assigns,  for  the  term  of  fifty  years,  if  the  said  George 
Wethered  should  so  long  live,  at  the  yearly  rent  of  5/. 

The  marriage  took  place  accordingly :  and  Charles  Wethered 
and  his  wife  took  possession  of  the  premises  comprized  in  the 
lease,  and  held  the  same  as  lessees,  and  received  the  rents  and 
profits  thereof  until  the  death  of  George  Wethered,  the  father. 

Besides  the  premises  leased  to   Charles  Wethered  and  his 
wife,  George  Wethered,  the  father,  previously  to  *the  marriage,       [  *186  ] 
advanced  to   Charles  Wethered   800Z.    and    upwards,   for   the 
purpose  of  putting  him  into  business. 

George  Wethered,  the  father,  by  his  will,  bearing  date  the 
18th  of  March,  1820,  and  duly  executed  and  attested  to  pass  real 
estate,  gave  unto  his  brother  the  defendant,  Thomas  Wethered, 
and  John  Mossenton,  their  heirs,  executors,  administrators  and 
assigns,  all  his  freehold  and  leasehold  messuages  or  tenements, 
lands,  hereditaments  and  premises ;  and  also  all  his  personal 
estate  and  effects,  whatsoever  and  wheresoever,  that  he  might 
die  possessed  of,  interested  in  or  entitled  to,  upon  trust  to  sell 
the  same,  and  to  pay  and  divide  the  money  arising  from  such 
sale,  equally  between  the  plaintiff  and  the  testator's  daughter, 
Ann  Wethered,  share  and  share  alike :  and  the  testator  appointed 
Thomas  Wethered  and  John  Mossenton,  trustees  and  executors 
of  his  will. 

The  bill  prayed  that  Charles  Wethered  might  be  compelled 
specifically  to  perform  the  agreement  between  him  and  the 
plaintiff :  and  that,  for  that  purpose,  an  account  might  be  taken, 
of  all  sums  of  money  which  the  defendant  had  received  from  his 
father,  since  the  execution  of  the  said  agreement,  and  the  rents 
and  profits  of  the  premises  leased  to  him  and  Mary  Ann  his  wife ; 
and  that,  upon  the  plaintiff  paying  or  conveying,  to  the  defen- 
dant Charles  Wethered,  one  moiety  of  what  he  might  be  entitled 
to  by  the  will  of  the  testator,  the  defendant  Charles  Wethered 
might  be  decreed  to  pay  to  the  plaintiff  one  moiety  of  what  he 
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WsTHBBED    should  be  found  to  have  received  from  the  testator,  and  of  the 

Wbthebed.   rents  and  profits  of  the  estate  and  premises  previous  to  the  death 

[  *187  ]       of  the  testator ;  and  that  the  "^defendants,  Charles  Wethered  and 

Mary  Ann  his  wife,  might  be  decreed  to  convey  to  the  plaintiff, 

X    one  moiety  of  the  estate  and  premises  conveyed  to  them  by 

the  indentures  of  lease  and  release  of  the  22nd  and  2Brd  of 

June,  1807. 

♦  «  ♦  «  ♦ 

[  188  ]  Mr.  Sugden,  and  Mr.  Barber,  for  the  plaintiff: 

The  question  in  this  case  is  concluded  by  authority  :  Beckley 
V.  Newland.\  It  is  observable  that,  in  that  case,  the  agreement 
was  made  between  persons  who  were  not  related  to  the  testator ; 
but  the  Lord  Chancellor,  in  his  judgment,  puts  a  case  precisely 
similar  to  the  one  now  before  the  Court.     *     *     * 

[  189  ]  Mr.  Pepys  and  Mr.  Wakefield,  for  the  defendants,  Charles 

Wethered  and  his  wife  : 

The  cases  that  have  been  referred  to  were  overruled  by  Lord 
Eldon,  L.  C,  in  the  case  of  Harwood  v.  Tooke.l  It  is  discre- 
tionary in  the  Court  to  compel  or  refuse  the  specific  performance 
of  an  agreement.  Here  are  two  sons,  not  knowing  what  disposi- 
tion their  father  may  make  of  his  property,  who  enter  into  an 
underhand  agreement,  for  the  purpose  of  defeating  his  intentions, 
[  ^190  J  *and  who  thereby  protect  themselves  against  the  consequences 
of  their  misconduct,  and  bid  defiance  to  parental  authority.  *  *  * 

[  191  ]  Mr.  Hovpell,  for  the  defendant  Thomas  Wethered. 

Mr.  Barber,  in  reply.      *     *     * 

The  Vick-Chancbllor,  after  stating  the  case  of  Harwood  v. 
Tooke,  said  that  the  doctrine  laid  down  in  Beckley  v.  Newland 
was  so  far  from  being  overruled  by  the  decision  in  Harivood  v. 
Tooke,  that  he  was  bound  to  consider  that  it  was  upheld  by  that 
decision ;  that  the  notion  that  agreements  similar  to  the  one  in 

t  2  P.  Wms.  182.  in  the  case  cited,  but  dismissed  the 

X  See  a  note  of  this  case,  post,  p.  81 .      bill  at  the  hearing. 
Lord  Eldon  granted  an  injimction 


VOL.  xxix.j  1828.     CH.     2  SIM.  191—192.  81 

question,  were  contrary  to  the  policy  of  the  law,  was  not  supported    Wktherkd 

by  the  principles  of  law  applicable  to  such  cases ;  because  it  was    wethbbed. 

quite  clear  that,  if  a  testator  ^meant  that  his  devisee  should  have      [  *193  ] 

the  personal  enjoyment  of  his  bounty,  he  might  so  devise  as  to 

stint  the  enjoyment  of  the  devisee,  and  restrain  him  from  aliening 

the  subject  of  his  gift :  but  that,  if  the  testator  did  not  so  devise, 

it  must  be  intended  that  he  meant  that  his  devisee  should  not  be 

so  stinted,  but  should  have  the  full  enjoyment  of  the  property, 

and  that  it  should  be  liable  to  all  his  antecedent  debts,  and  all 

his  antecedent  contracts ;  and,  therefore,  that  where  there  was 

a  general  devise,  it  gave  the  devisee  the  property  liable  to  be 

incumbered  in  any  way  that  the  devisee  might   think  proper, 

either  before  or  after  he  took  it. 

A  specific  performance  of  the  agreement  was  decreed  according 
to  the  prayer  of  the  bill. 


HARWOOD   V.  TOOKE.  ibop. 

May  19. 
(2  Simons,  192—193.)  jgj2 

An  agreement  between  two  persons,  having  expectations  from  a  third,         ^'''^-  *• 

to  divide  equally  whatever  he  might  leave  them,  is  valid.  ,        , 

^       ^  ®  [  19-*  ] 

The  plaintiff  was  nephew  and  heir-at-law,  and  also  one  of  the 
next  of  kin  of  William  Tooke,  Esq.  a  gentleman  of  large  property. 
The  defendant  Tooke  was  not  at  all  related  to,  but  was  an 
intimate  friend  of  that  gentleman,  and  he  and  the  plaintiff 
having  expectations  from  him,  agreed,  by  parol,  to  share  equally 
between  them  what  Mr.  W.  Tooke  might  leave  them.  In  1802 
Mr.  W.  Tooke  died,  having  left  a  much  larger  portion  of  his 
property  to  the  plaintiff  than  to  the  defendant  J.  H.  Tooke.  The 
defendant,  not  wishing  to  press  upon  the  plaintiff  to  the  extent 
of  their  engagement,  proposed  *to  accept  4,000/.  in  satisfaction  [  '193  ] 
of  his  claims  under  the  agreement,  and  the  plaintiff  gave  him  a 
promissory  note  for  that  sum.  The  defendant  afterwards  indorsed 
the  note  to  Sir  Francis  Burdett,  as  the  consideration  for  the 
purchase  of  an  annuity.  The  bill  prayed  that  the  note  might 
be  declared  to  have  been  unduly  obtained  from  the  plaintiff,  and 
without  good  or  valuable  consideration,  and  that  it  might  be 
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TOOKE. 


delivered  up  to  be  cancelled  ;  and  that,  in  the  mean  time,  the 
defendants  might  be  restrained  from  using,  applying,  negotiating 
or  paying  away,  or  bringing  an  action  against  the  plaintiff 
respecting  the  note. 

An  injunction  was  granted,  and  the  amount  of  the  note  ordered 
to  be  paid  into  Court. 

On  the  19th  May,  1809,  the  cause  was  heard,  and  the  money 
was  ordered  to  be  repaid  to  Sir  Francis  Burdett,  and  the  bill 
was  dismissed,  as  against  Sir  Francis  Burdett  with  costs,  and, 
as  against  J.  H.  Tooke  without  costs. — Reg.  Lib.  A.  1808, 
fol.  667. 


The  plaintiff  having  presented  a  petition  of  rehearing,  the 
cause  was  reheard  on  the  11th  May,  1811,  in  the  presence  of 
counsel  for  the  plaintiff,  but  no  one  appeared  for  the  defendants ; 
and  on  the  4th  of  Feb.  1812,  the  decree  was  affirmed. — Beg.  Lib. 
A.  1811,  fol.  475. 

The  petition  of  rehearing  was  signed  by  Sir  Samuel  Romilly, 
Mr.  Hart,  and  Mr.  Bell. 


1828. 
u\ov.  12,  19. 

^HADWELL, 
V.-C. 

[  213  ] 


TAYLOR  V.  BARCLAY. 

(2  Simons,  213—223;  S.  C.  7  L.  J.  Cli.  65.) 

To  prevent  a  demurrer  to  a  bill,  it  was  falsely  alleged  in  it  that  a 
revolted  colony  of  Spain  had  been  recognized  by  Great  Britain  as  an 
independent  State:  the  Court  is  bound  to  know,  judicially,  that  the 
allegation  is  false,  and  not  to  give  it  the  intended  efFect. 

The  bill  in  this  case  prayed  a  discovery  only.  It  alleged  that, 
in  August,  1825,  Barclay  &  Go.  representing  themselves  to  be  the 
agents  of  the  Government  of  the  Federal  Republic  of  Central 
America,  which  was  a  sovereign  and  independent  State,  recognized 
and  treated  as  such  by  His  Majesty  the  King  of  these  realms, 
and  in  a  state  of  amity  with  this  country,  publicly  announced 
[  •214  ]  their  intention  of  raising  a  loan,  for  the  said  Republic,  by  *open 
competition,  to  be  paid  by  instalments :  that  Barclay  &  Go.  pro- 
posed to  raise  such  loan  upon  the  security  of  bonds  or  special 
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obligations  of  the  said  Government ;  and  represented  that  the  Taylob 
bonds,  or  special  obligations  were  not  to  be  delivered,  in  the  first  Barclay. 
instance,  to  the  subscribers  to  the  loan ;  but  that  certificates 
of  obligations,  purporting  to  be  issued  by  the  said  Government, 
should  be  given  to  them  on  payment  of  the  first  instalment,  and 
that,  on  payment  of  the  last  instalment,  and  on  production  of 
the  certificates  to  the  then  contractor  for  or  buyer  of  the  loan, 
special  obligations  of  the  Government  would  be  delivered  to  the 
holders  of  the  certificates  :  that  it  was  afterwards  publicly 
advertised  that  Powles  &  Co.  were  the  highest  bidders,  and  had 
contracted  for  the  loan ;  that,  in  all  the  advertisements,  the 
two  firms  were  represented  as  distinct  parties  to  the  transac- 
tion, and  as  having  no  common  or  joint-interest  therein:  that 
the  plaintiff  was  induced,  by  Messrs.  Powles,  to  purchase  of 
them  seventeen  of  the  certificates,  and  afterwards  duly  paid,, 
by  the  direction  of  Powles  &  Co.,  five  of  the  instalments  of 
the  purchase-money,  into  a  banking-house,  to  the  credit  and  on 
the  account  of  Barclay  &  Co. ;  whereupon  Powles  &  Co.  signed 
receipts  upon  the  certificates :  that  the  plaintiff,  by  the  advice 
of  Powles  4;  Co.  forebore  to  pay  the  sixth  instalment:  that  such 
advice  was  given,  as  the  plaintiff  afterwards  discovered,  with 
the  view  of  making  the  plaintiff  commit  a  forfeiture  of  the 
former  instalments ;  that  Barclay  &  Co.  were  not  authorized 
by  the  Government  (as  the  plaintiff  had  also  since  discovered) 
to  make  the  said  contract,  or  to  bind  the  said  Government 
thereby ;  and  that  the  same  was  well  known  to  Powles  &  Co. : 
that  the  plaintiff  had  also  recently  discovered  that,  instead  of 
Barclay  &  Co.  having  publicly  sold  the  *certificates  to  the  highest  [  •su  ] 
bidder,  it  had  been  clandestinely  arranged,  between  them  and 
Powles  &  Co.,  that  the  latter  should  be  the  nominal  contractors 
for  the  loan,  and  purchasers  of  the  certificates  ;  and  that 
Barclay  &  Co.  should  be  secretly  partners  with  them  in  the 
transaction :  that  the  representations,  made  by  Barclay  &  Co., 
that  they  were  authorized  to  make  the  contract,  and  that  they 
had  sold  the  certificates,  by  public  sale,  to  Powles  &  Co.,  were 
made  in  order  to  induce  persons  to  purchase  the  certificates 
at  higher  prices  than  they  would  have  given  if  they  had  known 
the  real  nature  of  the  transaction ;  and  that  such  conduct  was 

6—2 
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Taylob      a  fraud  upon  the  plaintiff  and  the  other  persons  who  had 

Babclay.     purchased  the  certificates  in  ignorance  thereof :  that  the  plaintiff 

was  about  to  commence  an  action  against  the  defendants,  to 

recover  the  amount  of  the  instalments  which  he  had  paid. 

The  bill  prayed  a  discovery  in  aid  of  that  action. 

The  defendants  put  in  general  demurrers. 

Mr.  Sugden,  Mr.  Pepys,  Mr.  Simpkinson,  Mr.  Purvis,  and 
Mr.  Jacob,  in  support  of  the  demurrers  : 

First,  this  State  has  never  been  acknowledged  by  Great  Britain. 
There  is  an  existing  treaty  which  recognizes  Guatemala  as  still 
belonging  to  Spain.  In  order  to  avoid  a  demurrer,  an  allegation 
has  been  introduced  into  the  Bill,  that  Guatemala  is  a  sovereign 
and  independent  State,  and  has  been  recognized  as  such  by  his 
Majesty  ;  and  the  simple  question  is,  whether  that  allegation  can 
have  the  intended  effect.  Now  the  Judge  is  bound  to  know  that 
our  Government  has  never  recognized  this  State:  and,  if  an 
[  *216  ]  allegation,  which  *is  false  on  the  face  of  it,  is  made  in  a  bill,  it 
goes  for  nothing. 

Second :  The  buying  of  these  securities  was  an  illegal  act  ; 
and,  therefore,  the  Court  will  not  aid  the  plaintiff  to  recover  his 
money.     ♦     *     * 

Mr.  Bickerstethf  Mr.  Pemhcrtoriy  and  Mr.  Hill,  in  support  of 
the  Bill.     *     *     * 

[  219  ]  Mr.  Sugden,  in  reply  : 

*  *  A  party  dealing  with  the  Government  of  Guatemala, 
deals  with  it  as  a  sovereign  State ;  therefore  the  Court  cannot 
entertain  jurisdiction ;  as  it  cannot  be  put  upon  the  record  that 
there  is  such  a  Government  as  Guatemala.  The  case  put  of  a 
[  '220  ]  barbarous  *  State  does  not  apply ;  for  this  is  a  revolted  colony 
of  Spain.  Throughout  the  whole  of  the  bill,  it  is  stated  that 
the  contract  was  made  with  Barclay  &  Co.  as  the  agents  of  the 
Guatemala  Government ;  and,  when  the  money  was  received  by 
the  agents,  it  became  the  j)roperty  of  the  employers.  It  is,  then, 
money  raised  for  Guatemala ;  and  this  Court  will  give  no  relief, 
as  the  contract  was  illegal.     *     *     * 
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The  Vice-Chancbllor  :  Taylor 

V. 

In  consequence  of  the  arguments  in  this  case,  I  have  had  com-  Barclay. 
manication  with  the  Foreign  Office,  and  I  am  authorized  to  state 
that  the  Federal  Republic  of  Central  America  has  not  been 
recognized,  as  an  independent  Government,  by  the  Government 
of  this  country.  It  appears  to  me  that,  when  it  is  stated,  in  the 
bill,  that  this  Republic  was,  and  still  is,  a  sovereign  and  inde- 
pendent State,  recognized  and  treated  as  such  by  his  Majesty  the 
King  of  these  realms,  it  must  have  been  meant  that  it  has  been 
recognized,  by  the  Government  of  this  country,  as  an  independent 
State  altogether  ;  and,  inasmuch  as  I  conceive  it  is  the  duty  of 
the  Judge  *in  every  Court  to  take  notice  of  public  matters  which  f  '^^^  1 
affect  the  government  of  the  country,  I  conceive  that,  notwith- 
standing there  is  this  averment  in  the  bill,  I  am  bound  to  take 
the  fact  as  it  really  exists,  and  not  as  it  is  averred  to  be.     *     * 

It  appears  to  me  that  sound  policy  requires  that  the  Courts  of 
the  King  should  act  in  unison  with  the  Government  of  the  King. 
Now  I  apprehend  that  what  Lord  Eldon  proceeded  upon  was 
a  general  doctrine  of  policy,  that  is,  that  he  would  not  allow  a 
person  to  sue,  at  least  as  a  plaintiff,  in  the  Court  of  Chancery, 
who  founded  his  case  upon  the  representation  that  there  was 
that  existing  as  an  independent  Government,  acknowledged  by 
this  country,  which,  in  fact,  was  not  so.  It  is  impossible  for  me 
to  suppose  that  any  other  than  some  such  general  principle  *as  [  •222  ] 
that  influenced  him,  when  I  observe  what  his  Lordship  did  in 
the  case  of  Bire  v.  ThompsonA  The  case  was  mentioned  as  an 
unreported  case,  but  I  have  got  the  very  brief,  which  I,  as 
counsel,  held  on  an  application  to  Lord  Eldon  in  that  case.  It 
was  represented  by  the  plaintiffs,  that,  in  August,  1823,  the 
defendant  entered  into  an  agreement  with  the  Government  of 
the  Republic  of  Colombia,  to  take  a  lease  of  certain  salt  mines  ; 
and  then  certain  circumstances  are  stated  regarding  that  lease. 
It  is  stated  that  the  defendant  had  not  himself  funds  sufficient 
to  complete  the  contract ;  but,  as  the  contract  with  these  parties 
was  a  very  advantageous  contract,  the  defendant  was  desirous  of 
completing  the  same ;  and  that,  about  the  month  of  April,  the 
defendant  came  over  to  this  country,  to  provide  funds  to  enable 

t  Not  reported. 


86  1828.     CH.     2  SIM.  222—223.  [r.r. 

Tatlob  him  to  complete  the  advances  to  the  Eepublic  of  Colombia,  and 
babclay.  entered  into  a  treaty  with  certain  persons,  for  the  purpose  of 
raising  a  portion  of  the  money  for  completing  this  contract.  It 
was  then  represented  that  there  was  an  agreement  signed,  which 
had  been  prepared  and  approved  of  between  the  parties ;  and  it 
was  represented  that  the  plaintiff  was  willing  to  perform  the 
agreement ;  and  it  was  asked,  by  the  bill,  that  the  defendant 
might  be  restrained,  by  the  order  and  injunction  of  the  Court, 
from  transferring  or  assigning,  or  agreeing  to  transfer  or  assign, 
the  part  of  the  contract  so  entered  into  between  him  and  the 
Republic  of  Colombia  for  that  purpose ;  and  this  statement  of 
the  case  was  verified  by  affidavits.  And,  on  this  case,  as  it 
appears  to  me,  as  a  matter  of  course,  the  Court  would  have 
granted  the  injunction,  unless  there  had  been  this  objection, 
founded  upon  the  representation  that  the  original  contract  was 
[♦223  ]  made  with  the  Government  of  the  Republic  of  Colombia.  *Lord 
Eldon  thought  it  right  to  refuse  the  application :  and  the  note 
I  have,  is  that  the  Lord  Chancellor  refused  the  application 
because  he  could  not  take  notice  of  the  Republic  of  Colombia. 

Now%  in  this  case,  I  am  asked  to  compel  the  defendant  to 
make  a  discovery,  to  the  plaintiff,  of  certain  proceedings, 
all  of  which  are  bottomed  on  the  original  representation  that 
certain  persons  were  the  agents  of  the  Government  of  the 
Federal  Republic  of  Central  America,  which  then  was  and  is 
an  independent  State,  the  fact  being  that  it  was  not  then,  has 
not  been,  nor  is  now,  an  independent  State  acknowledged  by 
the  Government  of  this  country.  It  appears  to  me  that,  without 
saying  how  far  the  plaintiff  might  have  had  the  discovery  which 
he  asks,  provided  he  had  represented  his  case  otherwise,  yet, 
if  he  makes  this  fact  the  foundation  of  his  case,  that  this  is 
an  independent  Government,  recognized  by  the  Government 
of  this  country,  when  it  is  not  so,  I  must  judicially  take  notice 
of  what  is  the  truth  of  the  fact,  notwithstanding  the  averment 
of  the  record,  because  nothing  is  taken  to  be  true  except  that 
which  is  properly  pleaded:  and  I  am  of  opinion  that,  when 
you  plead  that  which  is  historically  false,  and  which  the  Judges 
are  bound  to  take  notice  of  as  being  false,  it  cannot  be  said 
you  have  properly  pleaded,  merely  because   it   is   averred,  in 
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plain  terms ;  and  that  I  must  take  it  just  as  if  there  was  no      Taylob 

such  averment  on  the  record.     My  opinion  is  without  making     babclay. 

any  new  law,  which  I  entirely  disclaim,  but  merely  meaning 

to  follow  the  precedents   which  Lord   Eldon    laid    down    as 

bottomed  on  sound  policy,  that  I  must 

Allow  the  demurrer. 


GIEDLESTONE   v.   DOE.t  i^f ; 

(2  Simons,  225—226.) 


Feb.  7. 


Shad  WELL, 
Bequest  of  40/.  per  annum  to  A.  for  life,  and  after  ter  decease,  to  B.  or  V.-C. 

his  heirs :  Held,  that  '*  or  "  must  be  construed  disjunctively ;  and  that         [  225  1 

therefore  B.  did  not  take  an  absolute  interest  in  the  annuity. 

Thomas  Doe  bequeathed  to  Mary  Tattershall  the  yearly  sum 
of  40/.,  to  be  paid  out  of  the  interest  and  dividends  arising 
from  his  stock  in  the  Long  Annuities,  to  be  enjoyed  by  her 
during  the  term  of  her  natural  life ;  and,  immediately  after 
her  decease,  he  gave  and  bequeathed  the  same  unto  his  nephew 
James  Holman,  or  his  heirs.  Holman,  after  the  testator's 
decease,  and  in  the  life-time  of  Mary  Tattershall,  sold  and 
assigned  his  annuity  of  402.  to  the  plaintiff.  Holman  died  in 
the  life-time  of  Mary  Tattershall ;  and,  upon  her  decease,  the 
Bill  was  filed  against  the  defendant,  the  surviving  executrix 
of  the  testator,  praying  that  she  might  be  decreed  to  transfer 
to  the  plaintiff  the  sum  of  40Z.  per  ann.  Long  Annuities,  part 
of  the  *  Long  Annuities  belonging  to  the  testator's  estate,  or  [  ^226  ] 
that  a  competent  part  of  those  annuities  might  be  appropriated 
for  payment  of  the  yearly  sum  of  401.  assigned  to  the  plaintiff 
as  before  mentioned. 

Mr.  Lovatj  in  support  of  the  demurrer. 

Mr.  Bellamy,  in  support  of  the  bill,  contended  that  the 
word  "  or "  in  the  bequest  to  the  testator's  nephew,  must  be 
construed  ''and,"  and  that  the  nephew  took  an  absolute  interest 
under  that  bequest.  He  cited  Richardson  v.  Spraag,l  and 
Read  v.  Siiell.^ 

t  In  re   Dawes'    Trusts   (1876)    4  J  1  P.  Wms.  434. 

Cb.  D.  210.  §  2  Atk.  643. 
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Fr.r. 


Girdle- 

STONK 

r. 

Doe. 


The  Vice-Chancbllob  : 

It  appears  to  me  that  **  or  "  must  be  construed  disjunctively 
here,  as  the  context  requires  it;  and  that  the  testator  con- 
templated that  his  nephew  might  not  be  alive  at  the  death 
of  Mary  Tattershall ;  and  therefore  I  think  that  the  nephew 
did  not  take  an  absolute  interest  in  the  annuity. 


1828. 
Mar,  17. 

Shadwell, 
V.-C. 

[233] 


REECE  V.  STEEL. 

(2  Simons,  233—236;  S.  0.  6  L.  J.  Ch.  120.) 

Devise  to  A.  for  life,  and  to  her  heirs  the  issue  of  her  body  for  ever, 
for  their  lives ;  and  in  case  A.  has  no  son,  then  to  her  eldest  daughter ; 
followed  by  a  proviso,  containing  a  devise  over  if  A.  left  no  issue,  or 
they  should  become  extinct,  creates  an  estate-tail  in  A. 

The  Reverend  Henry  Williams  devised  as  follows :  "  First, 
I  give,  devise,  and  bequeath  unto  my  niece  Charlotte  Higgon, 
all  my  real  estate  in  the  parish  of  Lanishen,  during  the  term  of 
her  natural  life,  and  to  her  heirs,  the  issue  of  her  body,  for  ever, 
during  the  term  of  their  natural  lives.  If  my  niece  has  no  son, 
then  to  her  eldest  daughter.  There  shall  be  no  co-heiresses  to 
any  part  of  my  real  estate,  each  succeeding  by  priority  of  birth, 
in  case  the  elder  leaves  no  issue;  and,  to  all  my  real  estate 
wheresoever  situate,  each  heir  shall  only  be  tenants  for  their 
respective  natural  lives,  during  the  term  of  ninety-nine  years 
from  the  date  of  my  decease ;  divesting  all  from  power  to  sell. 
If  my  niece  marries  without  a  settlement  of  200Z.  a  year  in 
landed  property,  exclusive  of  what  property  I  leave  her,  or  2,000Z. 
in  money  vested,  in  the  hands  of  trustees,  for  the  benefit  of 
herself  and  children,  her  own  issue,  in  neglect  hereof  her  eldest 
son  or  daughter  shall  take  possession,  and  inherit  my  real  estate 
in  the  parish  of  Lanishen,  as  soon  as  the  son  or  daughter  shall 
attain  the  age  of  twenty-one  years.  If  my  said  niece  shall  leave 
issue  and  die,  her  husband,  if  he  marries  again,  shall  forfeit  all 
my  real  estate  to  her  son  or  daughter  as  soon  as  either  is  of  the 
age  of  twenty- one  years.  My  niece's  husband  must  take  the 
surname  of  Williams.     But,  if  my  niece  Charlotte  Higgon  shall 
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leave  no  issue,  then  her  husband  shall  enjoy  and  possess  whatever  Beece 
property  I  leave  her,  during  the  term  of  his  natural  life.  Until  steel. 
my  *said  niece  marries,  my  executors  hereafter  named  I  nominate  [  *234  ] 
and  appoint  to  be  her  trustees  or  guardians ;  and  they  are  to  allow 
her  SOL  a  year,  to  be  paid  half-yearly;  and  the  remainder  of 
rents,  issues  and  profits  they  are  to  lay  out  in  necessary  improve- 
ments of  my  house  and  farm,  under  proper  securities,  for  her 
benefit.  They  have  power  to  remove  tenants,  and  place  others, 
but  not  to  lease  any  part  of  the  estate.  Her  eldest  son,  on 
coming  of  age,  is  to  be  allowed,  out  of  the  real  estate,  50Z.  a  year, 
and  to  be  brought  up  a  scholar.  No  timber  to  be  cut  down, 
unless  for  necessary  repairs,  or  what  is  spoiling  by  decay. 
Provided  my  niece  leaves  no  issue,  or  should  they  become  ex- 
tinct, in  this  case,  all  my  real  estate,  whatsoever,  I  give,  devise 
and  bequeath  unto  the  elder  son  of  John  Wood,  my  second 
cousin,  and  to  his  male  heirs,  for  ninety-nine  years.  No  female 
shall  inherit  for  that  period ;  and  they  are  to  take  the  surname 
of  Williams,  and  only  to  be  tenants  for  their  natural  lives  for 
the  last-mentioned  term  of  years.'' 

The  suit  was  instituted  to  compel  a  specific  performance  of  an 
agreement  for  the  sale  of  the  testator's  property  in  the  parish 
of  Lanishen.  Upon  the  argument  of  a  demurrer  filed  by  the 
defendant,  the  purchaser,  the  question  was,  what  estate  the 
testator's  niece  took  under  the  will  in  his  property. 

Mr.  Bickersteth  and  Mr.  Keene,  for  the  defendant : 

It  is  admitted  that,  unless  Charlotte  Higgon  took  an  estate 
tail  in  this  property,  a  good  title  cannot  be  made  to  it.  The 
testator  intended  to  give  her  a  life  estate  only  in  it,  with 
remainders  to  her  first  and  other  sons  in  tail.  There  is,  first, 
an  express  devise  to  *her  for  life,  and  the  word  ** heirs"  that  [•235] 
follows,  is  descriptive  of  the  persons  w^ho  are  afterwards  to  take, 
namely,  her  issue,  who,  in  the  next  sentence,  are  mentioned  to 
be  her  sons  and  daughters  :  Goodtitle  \.  Herring  A  The  direction 
that  no  timber  shall  be  cut  upon  the  estate,  and  the  clauses  which 
relate  to  the  events  of  the  niece  marrying  without  an  adequate 
settlement,  and  dying  without  leaving  issue,  are  consistent  with 

t  6  R.  R.  270  (1  East,  264). 
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Reece       the  life-estate  expressly  given  to  her,  and  shew  that  the  testator 
Steel.       intended  her  not  to  have  any  power  of  disposition  over  the  estate, 
but  to  take  it  for  her  life  only. 

Mr.  Sugden  and  Mr.  Knight,  for  the  plaintiffs : 

It  is  not  disputed  that  the  words  "heirs  of  the  body"  may 
sometimes  be  construed  to  mean  "first  and  other  sons;**  but, 
under  this  will,  the  second  takers  cannot  be  held  to  have  estates- 
tail  given  to  them,  unless  the  first  taker  is  held  to  be  tenant  in 
tail.  The  testator  had  two  intentions  in  this  case ;  one  was  that 
all  the  heirs  of  his  niece,  being  her  issue,  should  take ;  the  other, 
that  they  should  take  in  a  particular  way.  It  comes  within  the 
rule  that  is  adopted,  where  there  is  a  particular  and  a  general 
intention,  both  of  which  cannot  be  effected.  The  general  inten- 
tion, hero,  was  that  every  branch  of  the  niece's  issue  should  take. 
How  can  effect  be  given  to  that  intention,  without  giving,  to  the 
first  taker,  an  estate-tail  ?  It  is  most  important  to  observe  that, 
in  this  case,  there  is  a  gift  over  on  failure  of  issue :  Jesson  v. 
Wright. \ 

The  Yice-Chancellor,  at  first,  proposed  that  a  case  should  be 

[  •2S6  ]       stated,  for  the  opinion  of  a  court  of  law,  *upon  the  devise  in 

question :  but  the  counsel  having  intimated  to  his  Honor  that 

the  parties  were  willing  to  be  bound  by  his  decision,  ho  delivered 

judgment  as  follows : 

The  testator,  in  this  case,  has  devised  all  his  real  estate,  in  the 
parish  of  Lanishen,  to  his  niece,  during  her  life,  and  to  her  heirs, 
the  issue  of  her  body,  for  ever.  These  words  would  give  the  niece 
an  estate-tail.  But  he  then  proceeds  to  explain  these  previous 
words ;  and  thereby  creates  the  difi&culty  that  exists  in  construing 
this  will.  Now  it  is  quite  clear  that  the  gift  cannot  take  effect  in 
the  mode  intended ;  for  heirs  for  ever  never  could  take  for  their 
lives.  But  what  I  rely  on,  is  that  there  is  here,  first,  a  gift 
which  would  create  an  estate-tail ;  and  then  the  proviso  in  case 
the  niece  leaves  no  issue,  contains  a  limitation  over,  which, 
according  to  Jesson  v.  Wright,  would  clearly  give  an  estate-tail. 

Demurrer  overruled. 
t  21  R.  R.  1  (2  Bligh  1). 
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BAKKEE  V.  BARKEE.  ^^28. 

AprU  22,  23. 
(2  Simons,  249—253.)  

Devise  to  A.  and  her  heirs;   but  if  she  died  leaving  issue,  then  to  y  .q 

such  issue  and  their  heirs.     A.  died,  leaving  issue.    Held,  that  her        r  249  1 
husband  was  not  entitled  to  be  tenant  by  the  curtesy. 

BicHABD  BowYER  Spbncb,  deceased,  devised  as  follows :  "  I 
give  and  devise  all  and  every  my  messuages  or  tenements, 
buildings,  closes,  pieces  or  parcels  of  land  or  ground,  and 
hereditaments,  with  the  appurtenances,  situate  at  Bodymoor 
Heath,  in  the  parish  of  Kingsbury,  unto  my  nephews  and  niece, 
Richard  Barker,  William  Barker,  Lewis  Barker,  James  Barker, 
Ann  Barker,  Thomas  Bloor,  and  William  Bloor,  and  their  heirs 
and  assigns  for  ever,  to  take  and  hold  as  tenants  in  common,  and 
not  as  joint  *tenants :  provided  also,  and  I  do  hereby  declare  [  'ZoO  j 
that  if  any  one  or  more  of  my  said  nephews  and  niece  shall 
happen  to  die,  leaving  lawful  issue  of  his  or  their  body  or  bodies, 
then  and  in  such  case  I  give  and  devise  the  share  or  part,  or 
shares  or  parts  of  him,  her  or  them  so  dying,  leaving  such  issue 
as  aforesaid,  of  and  in  my  said  messuages,  lands  and  premises  at 
Bodymoor  Heath  aforesaid,  to  and  among  his  or  their  child  or 
children,  and  his,  her  or  their  heirs  and  assigns,  if  more  than 
one  child,  to  take  and  hold  as  tenants  in  common,  and  not  as 
joint-tenants  ;  but  if  but  one,  then  to  such  one  child,  his  or  their 
heirs  and  assigns." 

The  testator  made  a  codicil,  which  was  partly  as  follows : 
"  Whereas,  by  my  said  will,  I  gave  and  devised  all  and  every  my 
messuages  or  tenements,  buildings,  closes,  pieces  or  parcels  of 
land  or  ground  and  hereditaments,  situate  at  Bodymoor  Heath, 
in  the  parish  of  Kingsbury  aforesaid,  unto  my  nephews  and 
niece,  Eichard  Barker,  William  Barker,  Lewis  Barker,  James 
Barker,  Ann  Barker,  William  Bloor  and  Thomas  Bloor,  their 
heirs  and  assigns  for  ever,  as  tenants  in  common,  and  not  as 
joint-tenants  ;  now  I  do  hereby  revoke  the  said  gift  and  devise, 
and  do  hereby  give  and  devise  all  and  every  my  said  messuages 
or  tenements,  buildings,  closes,  pieces  or  parcels  of  land, 
hereditaments  and  premises,  situate  at  Bodymoor  Heath,  unto 
my  said  nephews  and  niece,  Richard  Barker,  William  Barker, 
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Babkeb      Lewis  Barker,  James  Barker,  Ann  Barker,  William  Bloor,  and 

Babkeb.      Thomas  Bloor,  and  their  heirs  and  assigns,  for  ever,  in  the  same 

manner,  and  subject  to  the  proviso  mentioned  in  my  said  will ; 

[  *25i  ]      and  also  subject  to  the  payment  of  all  and  every  my  debts  *due 

from  me  to  any  person  or  persons  on  bonds  or  notes." 

Ann  Barker  married  William  Saunders,  and  died  some  time 
after  the  testator.  There  was  issue  of  the  marriage  two  sons. 
The  testator's  estate  at  Bodymoor  Heath  having  been  sold,  under 
the  decree  in  the  cause,  for  payment  of  the  debts  with  which  it 
was  charged,  Saunders  claimed  to  be  entitled,  as  tenant  by  the 
curtesy,  to  the  dividends  and  interest  of  his  late  wife's  share  of 
the  surplus  of  the  purchase-money. 

Mr.  Duckworth,  for  the  children  of  Mr.  and  Mrs.  Saunders, 
contended  that  Saunders  was  not  entitled  to  be  tenant  by  the 
curtesy  of  the  share  in  question  ;  he  cited  Sumner  v.  Partridge  A 

Mr.  Knight  appeared  for  William  Saunders,  and  cited 
Bnchcorth  v.  Thirkell,l  and  Moody  v.  Kiiig.^ 

Mr.  Sngden,  Mr.  Phillimore,  and  Mr.  Norton,  appeared  for 
some  of  the  other  parties  in  the  cause. 

Apra2S.      The  Vice-Chancellor  : 

The  question  that  was  argued  before  me  in  this  case,  arose  on 
this  passage  in  the  will :  "  I  give  and  devise  all  my  messuages  or 
tenements,  buildings,  &c."  It  appears  that  one  of  the  de\isees 
married,  and  died,  leaving  issue ;  and  the  question  is,  whether 
her  husband  is  entitled  as  tenant  by  the  curtesy.     Now  that 

[  ^252  ]  depends  upon  what  is  laid  down  by  Littleton,  *sect.  85.  So 
that  the  question  is  reduced  to  this ;  whether  the  wife,  who  has 
issue,  has  such  an  estate,  as,  on  her  dying,  the  issue  will  inherit. 
It  was  said  that  this  case  was  decided  by  Sumner  v.  Partridge, 
where  there  was  a  devise  to  A.  and  her  heirs,  and,  if  she  died 
before  her  husband,  he  was  to  have  20Z.  a  year  for  life,  remainder 
to  go  to  her  children.     A.  did  die  before  her  husband ;  but  the 

t  2  Atk.  47.  §  2  Bing.  447. 

t  :<  r.os.  &  P.  iiyi,  u. 
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Court  held  that  he  was  not  tenant  by  the  curtesy.     In  opposition      Barkeb 

to  that  case  two  cases  were  cited.     The  first  was  Buckicorth  v.      barker. 

Thirkell,  where  an  estate  was  devised  to  trustees,  in  trust  for 

Mary  Barnes,  till  she  attained  twenty-one  or  married,  and  then 

to  the  use  of  her  and  her  heirs,  with  a  devise  over,  in  case  she 

died  under  the  age  of  twenty-one,  and  without  leaving  issue. 

The  events  were  that  she  married,  and  had  a  child ;  the  child 

died,  and   then  the  mother  died  under  twenty-one;  and  the 

question  was,  whether  the  husband  was  entitled  to  be  tenant  by 

the  curtesy;   which  entirely  depended  upon  whether  she  had 

such  an  estate,  as,  by  possibility,  her  issue  might  inherit.     That 

case  was  twice  argued ;  and  Lord  Mansfield  says  that,  during 

the  life  of  the  wife,  she  continued  seised  of  a  fee-simple  to  which 

her  issue  might,  by  possibility,  inherit;  and  had  she  attained 

twenty-one,  her  vested  estate  would  have  descended  on  her  issue. 

The  consequence  was,  that  her  husband  was  held  to  be  entitled 

to  be  tenant  by  the  curtesy.     The  second  case  was  Moody  v. 

King ;  where  there  was  a  devise  to  W.  Frost,  and  his  heirs ;  but 

if  he  should  have  no  issue,  the  estate  devised  was,  on  his  decease, 

to  become  the  property  of  the  heir-at-law.     Now  it  is  manifest 

that  W.  Frost  had  an  estate  that  might  have  descended  on  his 

issue,  and  that,  on  *his  dying  without  issue,  that  estate  determined.       [  *253  ] 

Bat  it  was,  nevertheless,  held  that  his  widow  was  dowable.     But 

these  two  cases  are  distinguishable  from  Sumner  v.  Partridge^ 

and  from  the  one  now  under  consideration.     For,  in  Sumner  v. 

Partridge,  and  the  case  now  before  me,  the  children   take  by 

force  of  the  gift :  in  the  two  other  cases,  the  devise  over  was  to 

other  persons.     It  is  clear,  therefore,  that  the  estate  which  the 

wife  had  is  determined  by  her  dying  leaving  issue,  by  which  the 

children  take,   as  purchasers,  by  force  of  the  gift.     Therefore 

the  wife  had  not  such  an  estate  as  could  descend  to  her  children, 

they  taking  as  purchasers.     The  consequence  is,  that  the  husband 

is  not  entitled  to  be  tenant  by  the  curtesy. 
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i?28  GORDON   V.   CALVEET.t 

May  2.  ' 

(2  Simons,  253—257 ;  on  Appeal,  4  RuBsell,  581—583.) 

Shadwell, 

V.-C.  A.,  on  taking  B.  as  a  clerk,  took  a  bond  from  him  and  a  surety,  to 

[  253  ]  secure  his  duly  accounting  for  his  receiptd.     No  time  was  fixed  for  the 

continuance  of  the  service,  but  it  was  to  be  determinable  at  the  option 
of  either  party.  The  surety  died.  His  executrix  gave  notice  to  A.  that 
she  should  no  longer  consider  herself  liable  on  the  bond.  A.  read  the 
notice  to  B.,  and  required  him  to  execute  a  new  bond,  with  another 
surety,  which  was  done.  Then  B.  died,  and  deficiencies  were  found  in 
his  accounts,  subsequent  to  the  notice.  An  injunction  obtained,  as 
of  course,  by  the  executrix,  to  restrain  an  action  on  the  bond,  was 
dissolved. 

In  May,  1820,  Alexander  Gordon,  together  with  Eichard 
Edwards  and  Samuel  Kent,  executed  a  joint  and  several  bond,  to 
the  defendants  Calvert  and  Foster,  in  the  penalty  of  2,000Z. : 
and,  after  reciting  that  the  firm  of  Felix  Calvert  &  Co.  had  agreed 
to  take  Edwards  into  their  service,  as  a  collecting  clerk,  in  their 
business  of  a  brewer,  the  condition  of  the  bond  was  declared  to 
be,  that  if  Edwards  should,  during  his  continuance  in  the  service 
of  the  firm,  duly  account  for  all  monies  received  by  him  on  their 
account,  then  the  bond  should  be  void. 
[  254  ]  Edwards  was  not  taken  into  the  service  of  the  firm  for  any 

definite  period  of  time,  but  only  during  the  pleasure  of  his 
employers,  and  he  was  at  liberty  to  quit  their  service,  at  any 
time,  at  his  own  pleasure. 

Gordon  died  in  October,  1821,  and,  shortly  after  his  decease, 
the  plaintiff,  his  widow  and  executrix,  wrote  a  letter  to  the  firm, 
by  which  she  informed  them  of  the  death  of  her  husband,  and 
that  she  should  not  consider  herself  liable,  as  a  surety  for 
Edwards,  any  longer.  The  letter  was  received  by  the  house  of 
Calvert  &  Co.,  and  its  contents  were  communicated,  by  one  of  the 
partners,  to  Edwards,  and  a  conversation  took  place  between  them 
on  the  subject  of  the  letter,  but  no  answer  was  returned  to  it. 

In  consequence  of  the  death  of  Gordon  and  the  receipt  of  the 
letter,  Calvert  &  Co.  required  further  security  from  Edwards:  upon 
which  he  procured  a  Mr.  James  Ives  Edwards  to  become  surety 
for  him ;  and,  in  January,  1822,  James  Ives  Edwards  executed 
to  the  defendants,  Calvert  and  Foster,  a  bond  in  the  penalty  of 

t  Lloyd'%  V.  Harper  (1880)  16  Ch.  D.  290,  50  L  J,  (^b.  140. 
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2,0OOZ.,  with  a  condition  to  the  same  effect  as  the  condition  of  Gobdok 
the  former  bond.  This  new  bond  recited  the  bond  of  May,  1820,  calvkrt. 
the  death  of  Alexander  Gordon,  and  that  Edwards  had,  thereupon, 
proposed  to  Calvert  and  Foster,  that  James  Ives  Edwards  should 
enter  into  the  new  bond,  as  an  additional  and  further  security 
with  the  recited  bond,  for  the  purposes  in  the  condition  thereof 
expressed,  to  which  James  Ives  Edwards  had  consented. 

Kent,  the  other  surety  in  the  bond  of  May,  1820,  and  James 
Ives  Edwards  both  afterwards  died,  but,  on  *neither  of  their  [  *2^^  ] 
deaths  was  any  further  security  required  from  Eichard  Edwards, 
by  Calvert  &  Co.  In  May,  1826,  Eichard  Edwards  himself  died, 
and  after  his  death,  deficiencies  were  discovered  in  his  accounts,  , 
to  the  amount  of  between  1,700Z.  and  1,800Z.,  all  of  which,  except 
some  trifling  sums,  arose  after  the  receipt,  by  the  defendants, 
of  the  plaintiff's  letter. 

The  bill,  after  stating  these  facts,  prayed  for  an  injunction  to 
restrain  an  action  on  the  bond,  brought  by  the  defendants  against 
the  plaintiff,  and  that  the  bond  might  be  delivered  up. 

The  answer  admitted  the  statements  of  the  bill ;  but  said  that 
the  defendants  did  not  recollect  the  particulars  of  the  conversa- 
tion referred  to  in  the  bill,  and  that  they  did  not,  by  requiring 
the  further  security,  intend  to  release  either  Gordon's  estate,  or 
the  plaintiff,  as  his  executrix. 

The  plaintiff  obtained  the  common  injunction  for  want  of 
an  answer ;  and  the  defendants  having  afterwards  put  in  their 
answer,  and  obtained  the  rule  nisi  for  dissolving  the  injunction, 
the  plaintiff  now  shewed  cause  on  the  merits. 

The  Attomey-Generalf  Mr.  Treslove,  and  Mr.  Stcann,  for  the 
plaintiff. 

Mr.   Sugderij   and  Mr.   Oarrett,  for  the   defendants,  were       [  266  ] 
stopped  by  the  Court. 

The  Vice-chancellor,  after  stating  the  case,  said  that,  by  the 
original  contract,  the  liability  of  the  surety  was  to  continue  as 
long  as  Calvert  &  Co.  kept  Richard  *Edwards,  or  he  chose  to      [  •257  ] 
remain  in  their  service :  That  after  Calvert  &  Co.  had  received 
the  plaintiff's  letter,  they  never  gave  her  any  intimation  that 
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GoBDON      they  did  not  consider  her  as  continuing  liable  under  her  hus- 
Calvbbt.     band's  bond  :  That  their  conduct  did  not  operate,  in  any  manner, 
upon  her:   and  that  therefore  the  injunction  ought  to  be  dis- 
solved. 

[On  the  plaintiff's  motion  to  discharge  the  above  order  :] 

[4  Rubs.  583]  The  LoRD  CHANCELLOR  stated,  that,  if  the  executrix  had  a  right 
to  say,  '*  I  will  not  be  liable  any  longer,"  and  if  the  notice,  which 
she  gave  to  Calvert  &  Co.,  put  an  end  to  her  liability,  that  defence 
was  as  available  at  law  as  in  equity;!  that  there  was  nothing  to 
shew  that  the  obligees  acquiesced  in  the  wish  of  the  testatrix  to 
be  released  ;  that  there  was  no  ground  on  which  the  Court  could 
say,  that,  when  the  second  bond  was  executed,  there  was  an 
intention  to  give  up  Gordon's  security — and  the  contrary  was 
expressly  sworn  ;  and  that  it  was  reasonable  to  require  a  further 
security,  as  Gordon's  executrix  would  be  answerable  only  to  the 
extent  of  the  assets.  He  was,  therefore,  of  opinion  that  there 
was  no  ground  for  the  interposition  of  a  court  of  equity  ;  and  he 
refused  the  motion  with  costs. 


1828.  WILLIAMS   r.    THOEP.: 

May  5.  ^ 
(2  Simons,  257—263.) 

y  ,(j       '  The  assignment  of  a  policy  of  assurance  on  a  life  does  not  take  it  out 

r  257  ■]  of  the  order  and  disposition  of  the  assignor,  if  no  notice  of  the  assign- 

ment is  given  to  the  insurers. 

By  a  poUcy  of  insurance,  dated  the  27th  of  October,  1798, 
under  the  hands  and  seals  of  two  of  the  trustees  of  the  Equitable 
Assurance  Society,  the  trustees,  in  consideration  of  the  annual 
premium  of  27Z.  5«.  66^.  to  be  paid  by  John  Newman,  assured 
unto  him  the  sum  of  1,0002.  to  be  paid  to  his  executors,  adminis- 
trators, and  assigns,  within  six  months  after  his  decease. 

t  It    does  not   appear    that   any  position  Clause  '*  in  Bankruptcy  no 

defence  of  this  kind  was  attempted  longer  applies  to  choses  in  action  of 

in  the  action.    See  Calvert  v.  Oordon,  this  description,  yet  this  case  con- 

7  B.  &  C.  809.  tains  passages  which  still  retain  im- 

X  Colonial  Bank  v.  Whinney  (1886)  portancein  reference  to  the  equitable 

11  App.  Cas.  426,  56  L.  J.  Ch.  43.  assignment  of    choses   in  action.— 

Although   the    "  Order  and    Dis-  O.  A.  S. 


VOL.  xxix.i  1828.     CH.     2  SIM.  257— 259.  97 

Newman  being  indebted  to  the  defendants  Joseph  Thorp,  and     Williams. 
John  Thomas  Thorp,  and  Charles  Henry  Thorp,  deceased,  by  an       thobp. 
indenture  dated  the  8th  of  August,  1820,  assigned  this  policy, 
together  with   another  policy  of  the  London  Life  Assurance 
Company,  to  Charles  Henry  Thorp,  and  Joseph  Thorp,  subject 
to  redemption  upon  payment  of  2,0802.  and  interest. 

Soon  after  the  execution  of  the  assignment,  Newman  having 
paid  off  part  of  the  debt,  Charles  Henry  Thorp  and  Joseph  Thorp 
delivered  up  to  him*  the  policy  effected  with  the  London  Life 
Assurance  Company,  but  retained  possession  of  the  other  policy, 
as  a  security  for  the  remainder  of  the  debt. 

No  notice  of  the  assignment  was  ever  given  to  the  Equitable  [  258  ] 
Assurance  Society.  In  November,  1821,  Newman  became  a 
bankrupt,  and  the  plaintiffs  were  chosen  his  assignees.  The 
policy  was  afterwards  sold,  by  auction,  to  Mr.  Briggs,  for  1,000Z. 
Briggs  and  the  auctioneer  were  made  defendants  to  the  bill ;  but, 
upon  the  deposit  and  balance  of  the  purchase-money  being  paid 
by  them  into  Court,  and  an  assignment  of  the  policy  being 
executed  to  Briggs,  by  all  proper  parties,  the  bill  was  dismissed 
as  against  them. 

The  bill  alleged  that  the  bankrupt,  at  the  time  of  his  bank- 
ruptcy, was  left  in  the  apparent  ownership  of  the  money  secured 
by  the  policy,  and  that  the  right  thereto,  thereupon,  passed  to 
the  plaintiffs  as  the  assignees  under  the  commission. 

The  bill  prayed  that  the  Thorps  might  be  ordered  to  join,  with 
the  plaintiffs,  in  an  assignment  of  the  policy,  to  Briggs,  and  to 
deliver  it  up  to  him  upon  payment  of  his  purchase-money ;  and 
that  the  plaintiffs,  as  assignees  of  the  bankrupt,  might  be  declared 
to  be  entitled  to  receive  such  purchase-money  ;  and  that  the  same 
might  be  paid  to  them  accordingly. 

The  defendants,  by  their  answer,  said  that  assignments  or 
transfers  of  policies  of  assurance  granted  by  the  Equitable 
Assurance  Office,  were  never  entered  in  any  books  belonging  to 
that  Society,  or  in  any  manner  noticed  by  it ;  and  that  there 
was  not  any  rule  or  regulation  of  the  Society,  requiring  them  to 
be  so  entered,  or  any  book  kept,  by  the  Society,  for  any  such 
entry ;  but  that  all  right  and  interest  in  and  to  every  policy  of 
assurance  was  effectually  assigned  by  the  delivery  of  *the  policy       [  *259  ] 

R.R. ^VOL.  XXIX.  7 
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Williams     of  assurance,  and   the  usual  assignment  thereof;  and  that  it 

r. 

Thorp,  never  was,  nor  is,  necessary  for  any  person  to  whom  such  assign- 
ment is  made,  to  have  his  name  entered  in  any  book  belonging 
to  the  Society,  or  to  be  in  any  manner  known,  to  such  Society, 
as  the  holder  of  the  policy:  That,  at  the  time,  and  on  the 
occasion  of  the  execution  of  the  assignment,  Newman  delivered 
to  Charles  Henry  Thorp,  and  the  defendant  Joseph  Thorp,  the 
policy  of  insurance  effected  at  the  Equitable  Office,  and  also  the 
other  policy;  and  that  the  former  policy  had  continued  in  the 
possession  of  Charles  Henry  Thorp,  and  Joseph  Thorp,  during 
the  life  of  Charles  Henry  Thorp,  and  that,  since  his  decease,  it 
had  been,  and  was  then  in  the  possession  of  the  defendant  Joseph 
Thorp :  That  no  notice  was  given  to  the  Equitable  Assurance 
Company,  or  their  trustees  or  agents,  of  the  assignment  of  that 
policy,  nor  was  any  entry  of  such  assignment  made  in  the  books 
of  the  Company,  but  that  Joseph  Thorp  had  paid  to  the  Equitable 
Assurance  Company,  the  two  years'  annual  premium  which 
became  due  on  the  policy,  in  the  months  of  October,  1822,  and 
1828 ;  and  that,  according  to  the  rules  and  regulations  of  the 
Equitable  Society,  it  was  not  necessary,  in  order  to  give  effect 
and  validity  to  the  assignment,  that  the  same  should  be  entered 
in  any  book  belonging  to  such  Society,  and  that,  in  fact,  the 
Equitable  Society  had  not  any  book  wherein  to  enter  the  assign- 
ment of  their  policies;  and  that,  when  assignments  of  their 
policies  were  made,  it  was  not  usual  or  necessary,  in  any  manner, 
to  apprize  the  Society  of  such  assignments :  That,  at  the  time 
of  the  issuing  forth  of  the  commission  of  bankruptcy,  Newman 
was  indebted  to  Charles  Henry  Thorp  and  Joseph  Thorp,  in  the 

[  •260  ]  sum  of  1,400Z.,  being  the  residue,  then  remaining  due,  *of  the 
debt,  for  the  securing  of  which,  Newman  had  executed  the  assign- 
ment and  delivered  to  them  the  policies  of  insurance  ;  and  that, 
at  that  time,  the  policy  effected  with  the  Equitable  Society,  was 
in  the  hands  of  Charles  Henry  Thorp  and  Joseph  Thorp,  as  a 
security  for  their  debt;  and  that,  therefore,  the  bankrupt  was 
not,  at  the  time  of  his  bankruptcy,  left  in  the  apparent  owner- 
ship of  the  policies,  or  of  the  money  secured  by  it ;  and  that  the 
right  thereto  did  not  pass  to  the  plaintiffs,  as  the  assignees  under 
the  commission :  That  there  was  still  due  and  owing  to  Joseph 
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Thorp,   as   having  survived   Charles   Henry  Thorp,   upon  the     Williams 
security  of   the  assignment,  the  sum  of   1,460/.  including  the       thobp. 
premiums  paid  on  the  policy  since  the  assignment  thereof. 

Arthur  Morgan,  who  was  both  a  clerk  and  joint  actuary  of  the 
Equitable  Office,  was  examined  for  the  defendants.  He  deposed 
that  it  was  not  usual  or  customary,  and  that  the  rules  and  regu- 
lations of  the  Society  did  not  require  that,  in  order  to  give  effect 
or  validity  to  assignments  of  their  policies,  notice  should  be  given 
of  such  assignments  to  the  Society:  that  although  notice  of 
assignments  of  policies  effected  with  the  Society,  was  sometimes 
given  to  the  Society,  yet  the  Society  had  not  any  books  or 
registers  of  such  notices. 

Mr.  Sugden,  and  Mr,  Pemherton,  for  the  plaintiffs  [cited  Ex 
parte  Monro\  and  Ex  parte  Usbornel] .    The  Society,  not  having       [  261  ] 
notice  of  the  assignment,  might  have  safely  paid  it  to  the  assignor, 
and  therefore  the  policy  remained  in  his  order  and  disposition. 

(The  Vicb-Chancellor  :  The  policy  was  actually  delivered  to 
Charles  Henry  Thorp  and  Joseph  Thorp.) 

It  was  so :  but  if  the  policy  had  been  lost,  the  company  would, 
upon  proper  evidence  of  that  fact,  have  paid  the  amount  to  the 
insurer.     The  delivery  of  the  policy  does  not  take  it  out  of  the 
order  and  disposition  *of  the  insurer.      [Ex  parte  The  Vauxhall      t  ^^62  j 
Bridge  Company,^] 

Mr,  Home,  and  Mr.  Barber,  for  the  defendants  : 

*  *  The  policy  is  a  covenant  with  the  insured  and  his 
assigns ;  the  latter,  therefore,  may  maintain  an  action  on  the 
policy  against  the  insurer.  No  person  can  claim  the  sum  insured 
except  according  to  the  tenor  of  the  policy ;  therefore  neither 
Newman  nor  his  assignees  can  strike  the  word  **  assigns  "  out  of 
the  instrument,  and  say  that  it  is  not  an  assignable  interest. 

The  Vice-Chancellor  : 

Does  the  deed  constituting  the  Society  contain  any  stipula- 
tion as  to  the  assignment  of  policies  ? 

t  1  Buck,  300.  t  1  Gl.  &  Jam.  358.  §  1  Gl.  &  Jam.  101. 
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WlLLIAUB 

r. 

Thobp. 


[268  ] 


[670] 


None  at  all.  It  appears,  by  Morgan's  evidence,  that  if  notice 
had  been  given  of  the  assignment,  it  would  not  have  been 
attended  to.  Notice  amounts  to  nothing,  unless  the  office  could 
be  affected  by  it.  *  *  The  office  would  not  have  purchased 
the  policy,  nor  could  any  one  have  obtained  payment  of  the  sum 
insured,  without  a  production  of  the  policy,  and  of  the  receipts 
for  the  premiums.  Every  thing  has  been  done,  in  this  case, 
that  the  nature  of  the  property  admitted  of  to  vest  the  policy  in 
these  defendants. 

The  Vice-Chancbllor  : 

The  question  in  this  case  is  concluded  by  the  decisions  in  the 
cases  that  have  been  cited  for  the  plaintiffs. 

In  Ex  parte  Monro,  the  Vice-Chancellor  says:  "Did  the 
delivery  of  the  bond  by  the  bankrupt  take  away  his  power  to 
receive  the  debt  ?  Certainly  not."  Supposing  that  the  executor 
of  Newman  had  obtained  payment  of  the  sum  insured  from  the 
office,  could  the  office  have  been  compelled  to  pay  it  over  again 
to  Thorp  ?  I  see  no  ground  upon  which  the  office  could  have 
been  compelled  to  make  a  second  payment.  If  this  Society  does 
not  take  notice  of  assignments,  it  takes  all  the  risk  of  such  con- 
duct upon  itself.  It  appears  to  me  that  the  question  that  has 
been  discussed,  is  concluded  by  authority. 

Declare  the  plaintiffs  entitled  to  the 

Benefit  of  the  2>olicy  of  insurance. 

The  question  that  arose  in  [this  case]  again  came  before  the 
Court  .  .  .  in  .  .  1880.  On  the  10th  Jan.  1881,  the 
Vice-Chancellor  delivered  judgment,  in  which  he  adhered  to 
his  decision  in  [this  case]. 


1828. 
Jan,  18,  29. 

Shad  WELL, 
v.-c. 

[264] 


BEADFOED   v.   BELFIELD.f 

(2  Simons,  264—272.) 

A  trust  for  sale  vested  in  A.,  and  his  heirs,  cannot  be  executed  by  an 
assign  of  A. 

By  indentures  of  lease  and  release,  dated  the  9th  and  10th 
of  October,  1794,  Nicholas  Prout  Berry,  in  order  to  secure  the 

t  See  now  the  Conveyancing  Act,  1881,  s.  30. — 0.  A.  S. 
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re-payment  of  a  sum  of  money  advanced  to  him  by  William     Bbadford 

Baker,  conveyed  an  estate,  in  Devonshire,  to  George  Whidbome     bklpield. 

(a  trustee  for  Baker)  his  heirs  and  assigns ;  and,  by  the  indenture 

of  release,  it  was  provided  and  declared  that  the  conveyance  was 

so  made  as  aforesaid  to  Whidbome  and  his  heirs,  upon  special 

trust  and  confidence  in  him  the  said  George  Whidborne  and 

his  heirs  reposed,  and  to  the  intent  and  purpose  only  that  he 

and  they  should,  as  soon  as  to  him  and  them  should  seem  meet, 

upon  request  to  him  or  them  for  that  purpose  made  by  Baker, 

his  executors,  administrators  and  assigns,  make  absolute  sale 

and  disposal  of  the  fee  simple  and  inheritance  of  the  estate, 

in  such  lots  as  he  and  they  should  think  proper,  and,  out  of 

the  purchase-money,  in  the  first  place,  deduct  to  him  the  said 

George  Whidbome,  his  heirs,  executors  and  administrators,  the 

expenses  of  executing  the  trusts,  and  next,  to  pay  to  Baker  the 

principal  and  interest  due  to  him  :  and  it  was  provided  that  the 

purchasers  under  the  indenture,  paying  their  purchase- money  to 

Whidbome,  his  heirs,  executors,   administrators  and  assigns, 

should  not  be  obliged  to  see  to  the  application  thereof ;  but  that 

the  receipts  of  Whidborne,  his  heirs,  executors,  administrators 

and  assigns,  should  be  sufficient  discharges  to  them  for  the  same. 

Whidbome  afterwards  died  intestate  as  to  the  estate  in  f  265  ] 
question.  Nicholas  Prout  Berry,  by  his  will,  dated  the  25th 
of  January,  1808,  and  duly  executed  and  attested  to  pass  real 
estates,  gave  to  his  brother,  Thomas  Berry  (his  heir-at-law) 
the  sum  of  one  shilling ;  to  his  brother,  George  Berry,  the 
sum  of  lOZ.  a  year,  to  be  paid  out  of  two  fields,  called  Borsden 
and  Ridge,  (which  were  no  part  of  the  estate  in  question) :  and 
then  concluded  his  will  in  the  following  words  : — "  I  give,  unto 
my  brother,  William  Berry,  all  my  lands,  messuages  and 
tenements  whatsoever  ;  also  all  singular  my  goods  and  chattels, 
personal  and  testamentary  estate  whatsoever,  1  give  and  be- 
queath unto  the  said  William  Berry,  whom  I  make  and  constitute 
whole  and  sole  executor  of  this  my  last  will  and  testament." 

After  the  testator's  decease  the  executors  of  Baker,  (who  was 
then  also  dead)  assigned,  the  principal  and  interest  secured 
by  the  indentures  of  October,  1794,  to  the  plaintiff,  Nicholas 
Baker;    and,  in   November,    1815,   Whidborne's  heir,   at  the 
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Bradford  request,  and  by  the  authority  of  the  executors  only,  conveyed 
Bblfield.  the  estate  to  the  plaintiflf,  Bradford,  in  fee,  in  trust  to  sell, 
and  out  of  the  proceeds  of  the  sale,  to  pay  the  principal  and 
interest  to  Nicholas  Baker.  By  a  deed  dated  in  April,  1828, 
William  Berry  claiming  to  be  entitled  to  the  property  under  the 
will  of  Nicholas  Prout  Berry,  subject  to  the  conveyance  made 
in  1794,  in  consideration  of  a  further  advance  of  money  made 
to  him  by  Nicholas  Baker,  confirmed  the  estate  vested  in 
Bradford,  and  gave  him  new  powers  of  sale  for  raising  the 
money  originally  lent  by  William  Baker,  and  also  the  sum 
afterwards  lent  by  Nicholas  Baker. 
[  266  ]  In  September,  1823,  Bradford,  in  performance  of  the  trust 

reposed  in  him,  sold  the  estate  to  the  defendant  Belfield :  and 
he  having  refused  to  complete  his  purchase,  this  suit  was 
instituted  to  compel  him  to  do  so.  The  Master  to  whom  the 
title  had  been  referred  under  the  decree  reported  in  favour  of 
it ;  upon  which  the  defendant  excepted  to  the  report. 

Mr.  Sugden,  and  Mr.  0.  Anderdon,  for  the  defendant,  in 
support  of  the  exceptions : 

[The  power  of  selling  is  confined  to  Whidborne  and  his  heirs. 
They  cited  Townsend  v.  Wilson ,}  Hall  v.  Deice8;l  and  other  cases.] 

Then  another  point  is  made,  namely,  that  the  devisee  of 
Nicholas  Prout  Berry  confirmed  the  estate  and  the  powers  of 
sale  vested  in  Bradford.  [Note. — This  point  appears  to  have 
been  eventually  decided  in  favour  of  the  plaintiffs,  and  requires 
no  further  notice  here.]  • 

[  267  ]  Mr.  Preston,  and  Mr.  Ching,  for  the  plaintiffs,  in  support  of 

the  Master's  report.     *     *     ♦ 

[  268  ]  Mr.  Sugden,  in  reply : 

[  ♦269  ]  *     *     The  heir  has  no  greater  power  *than  the  ancestor  had ; 

and  if  the  ancestor  could  not  have  transferred  the  trust,  the  heir 
could  not  do  it.  Now  it  is  clear  that  the  ancestor  could  not  have 
appointed  a  new  trustee. 

As  to  the  argument  raised  upon  the  use  of  the  word  "assigns" 
in  the  receipt  clause,  it  is  answered  by  the  decision  in  Townsend 

t  19  E.  R.  39S  (1  B.  &  Aid.  608).  J  2.3  E.  B.  27  (Jac.  189). 
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V.  Wilson,  which  was  followed  by  Lord  Eldon,  L.  C.  in  HaU  v.  Bbadpobd 

Deices.     ♦     *     ♦  Belpield. 

At  all  events,  the  qaeetions  in  this  case  are  of  too  grave  a 

nature  for  the  Court  to  compel  a  purchaser  to  take  the  title.  [  270  ] 

The  Vice-Chancellor,  after  stating  the  trust  for  sale,  the 
receipt  clause  in  the  release  of  1794,  and  the  conveyance  by 
AVhidbome's  heir  to  Bradford,  and  remarking,  that  the  heir 
of  Nicholas  Prout  Berry  was  not  a  party  to  it,  continued  as 
follows:  The  question  is,  whether  Bradford,  who  was  the  assign 
of  the  heir  of  Whidborne,  is  able  to  make  a  title  to  the  estate 
contracted  to  be  sold.  It  has  been  argued  that,  notwithstand- 
ing the  trust  is,  by  the  words  of  the  deed,  expressly  confined 
to  Whidborne  and  his  heirs,  according  to  the  true  construction 
of  the  instrument,  his  assigns  might  make  the  sale,  especially 
as  the  proviso  makes  *the  receipts  of  his  assigns  sufficient  [  ♦271  ] 
discharges  for  the  purchase-money. 

The  necessity  of  discussing  this  point  upon  principle,  is 
superseded  by  the  decision  of  the  Court  of  King's  Bench  in 
Toicnsend  v.  Wilson,  and,  as  the  judgment  in  that  case  remains 
unreversed,  it  decides  the  question  now  under  consideration.  It 
has  been  correctly  stated  that,  in  Hall  v.  Dewes,  Lord  Eldon,  L.  C. 
did  not  approve  of  that  decision :  but  his  Lordship  felt  himself 
bound  by  it,  so  that  he  would  not  compel  the  purchaser,  i  1  that 
case,  to  take  the  title.  Now,  in  Townsend  v.  Wilson,  the  power  . 
of  sale  was  given  to  three  trustees  and  their  heirs ;  and  the 
money  to  arise  by  the  sale  was  directed  to  be  paid  to  the  trus- 
tees and  the  survivors  or  survivor  of  them :  so  that,  in  that 
case,  there  was  the  very  distinction  that  occurs  in  this.  One 
of  the  trustees  died;  and  the  power  was  exercised  by  the  two 
survivors:  and  the  question  was,  whether  that  was  a  good  exe- 
cution of  the  power.  The  Court  of  King's  Bench  determined 
that  it  was  not  a  good  execution  of  the  power.  I,  therefore,  feel 
myself  bound  by  the  authority  of  Townsend  v.  Wilson,  to  say,  that, 
as  far  as  the  first  point  is  concerned,  the  title  is  not  good. 

But  it  is  admitted  that  the  defect  will  be  cured,  if  the  Court 
should  be  of  opinion  that,  under  the  will  of  N.  P.  Berry,  the 
equitable  fee  passed  to  William  Berry. 
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Bbadfobd 

r. 

Belfield. 

[272] 


[Upon  tbifi  point,  after  expressing  an  opinion  in  favour  of  the 
plaintiffs,  the  Yice-Chancellor  said  :] 

I  do  not,  however,  feel  myself  authorized  to  compel  the 
purchaser  to  take  the  estate;  but,  as  the  question  is,  in  fact, 
a  legal  one,  it  is  my  duty  to  send  a  case  for  the  opinion  of  a 
court  of  law,  as  to  the  effect  of  the  devise  to  William  Berry. 

No  case  appears  to  have  been  stated  for  the  opinion  of  a  court 
of  common  law ;  for,  on  the  Slst  of  January,  1828,  the  cause  came 
on  for  further  directions,  when  a  decree  was  made  for  a  specific 
performance  of  the  agreement. 


1828. 
April  17,  26. 

Shad  WELL, 
V.-C. 

[274] 


MOETIMER  V.   WEST. 

(2  SimonB,  274— 285.)t 

Devise  to  A.  B.  C.  &c.  share  and  share  alike,  for  their  lives,  remainder 
to  their  respective  children,  for  their  lives,  and  so  to  be  continued,  from 
issue  to  issue,  for  life.  But,  if  any  of  them  die,  leaving  no  issue,  their 
shares  to  go  to  the  survivors,  for  their  lives,  and  the  issue  of  such  of 
them  as  shall  be  dead,  and,  for  default  of  any  issue  then  over.  Held, 
that  A.  B.  C.  &c.  take  estates- tail,  with  cross-remainders. 

Testator,  by  his  will,  gave  an  annuity  payable  out  of  his  freehold, 
copyhold,  and  personal  estate,  and,  by  a  codicil,  not  duly  attested, 
revoked  the  annuity.  Held,  that  it  was  a  subsisting  charge  upon  the 
freeholds. 

BiCHARD  Mortimer,  deceased,  by  hie  v^ill,  [disposed  of  his 
freehold,  copyhold  and  leasehold  messuages,  lands,  and  tene- 
ments, and  the  residue  of  his  personal  estate,  to  trustees 
upon  trust  to  sell  the  personal  estate  and  to  invest  the  proceeds, 
and  to  let  and  receive  the  rents  and  profits  of  his  said 
messuages,  lands,  tenements,  and  hereditaments,  and  by  and 
with  the  said  rents  and  profits,  interest  monies,  annuities,  and 
all  and  every  sum  and  sums  of  money  that  might  be  accruing 
and  payable,  in  the  first  place,  to  discharge  his  just  debts, 
funeral  and  testamentary  expenses,  legacies  above  given,  and  all 
payments  charged  on  his  said  estates,  or  any  of  them ;  and,  in 
the  next  place,  to  pay  to  his  wife  Mary,  one  annuity  or  yearly 

t  Dist.  Ilamptmi  v.  Holman  (1877)  5  Ch.  D.  183,  193, 
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sum  of  150L  for  the  term  of  her  natural  life  ;  ]  and  also  to  pay,  Mobtimkb 
to  Martha  Davies,  one  annuity  or  yearly  payment  of  lOOZ.  during  west. 
the  term  of  her  natural  life  ;  and  upon  further  trust,  as  to  the  [  ^76  ] 
residue  of  the  net  proceeds  of  the  said  rents  and  profits,  interest 
and  other  monies,  (after  discharging  all  necessary  outgoings),  and 
as  to  the  whole  of  the  same  rents,  profits,  and  monies,  after  the 
several  deceases  of  [his]  said  wife  Mary,  and  Martha  Davies,  to 
pay  and  divide  the  same,  by  quarterly  payments  as  aforesaid,  to 
and  amongst  Ann,  the  daughter  of  the  said  Martha  Davies, 
Richard,  the  son  of  the  said  Martha  Davies,  John  Treasure,  the 
son  of  the  said  Martha  Davies,  James,  son  of  the  said  Martha 
Davies,  or  such  of  them  as  [should]  be  living  at  [his]  decease, 
together  with  every  child  born  of  the  body  of  the  said  Martha 
Davies,  and  living  at  [his]  decease,  or  bom  and  living  within 
nine  calendar  months  afterwards,  share  and  share  alike,  for 
their  several  lives ;  and,  from  and  after  the  decease  of  every  of 
the  said  children  of  the  said  Martha  Davies,  whether  before  or 
after  attaining  the  age  of  twenty-one  years,  leaving  issue,  the 
share  of  such  child  so  dying  to  go  and  be  divided  equally 
between  his  or  her  children,  whether  sons  or  daughters,  for  life, 
share  and  share  alike,  if  more  than  one,  and,  if  but  one,  then 
the  whole  share  to  such  only  child,  for  life,  and  so  to  be  con- 
tinued and  distributed,  in  a  descending  line,  per  stirpes,  from 
issne  to  issue,  for  life,  so  long  as  any  issue  shall  be  living 
descending  from  the  said  Martha  Davies,  the  children  of  the 
parent  dying  to  take  such  parent's  share,  equally  *between  them,  [  *277  ] 
in  all  cases  of  decease.  But  [he  directed]  that,  in  case  any  of 
the  said  children  of  the  said  Martha  Davies,  or  their  respective 
issue,  [should]  die  leaving  no  issue,  then  the  share  of  him  or  her  so 
dying  [should]  go  and  be  divided  amongst  his  or  her  surviving 
brothers  and  sisters,  equally,  for  their  lives,  and  proportionably 
amongst  the  issue  of  such  brothers  and  sisters  as  shall  be  dead 
(if  any),  according  to  the  share  the  parent  would  have  had  if 
alive,  and  for  default  of  such  brother  or  sister,  or  their  issue, 
then  to  fall  into  the  gross  produce  of  the  rents  and  profits  for  the 
benefit  of  all  those  entitled  to  the  distribution  thereof  as  afore- 
said. And  [he  also  directed]  that  no  child's  share  (except  as 
after  mentioned),  [should]  be  payable  till  the  age  of  twenty-one 
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MoKTiMEB  years  ;  but,  in  the  mean  time  a  proportionate  part,  if  the  whole 
We»t.  [should]  be  too  large,  at  the  discretion  of  [his]  trustees,  [should] 
be  applied  for  their  education,  maintenance,  and  putting  out  in 
the  world,  when  they  [should]  become  of  a  proper  age,  and  the 
residue  of  their  share  to  accumulate  from  time  to  time,  at 
interest,  and  be  paid  them  at  the  age  of  twenty-one  years,  except 
in  the  case  of  females  marrying  before  the  age  of  twenty-one 
years,  in  which  case  such  female's  share  [should]  be  payable  to 
them  only,  and  their  sole  receipt  be  a  discharge,  exclusive  of 
and  not  subject  to  any  husband's  debts,  engagements,  control  or 
intermeddling;  nor  [should]  the  share  of  the  said  rents  and 
profits  and  monies,  or  any  child's  interest  therein,  be  assignable, 
saleable,  or,  in  anywise,  transferable  to  any  other  person,  nor 
any  authority  given  for  receipt  of  the  same  in  case  of  residence 
at  a  distance,  but  what  [might]  be  at  any  time  revoked ;  and, 
for  default  of  any  such  issue  descending  and  proceeding  from  the 
[  *278  ]  said  children  of  the  said  Martha  Davies  as  ^aforesaid,  then, 
whenever  such  an  event  [should]  happen,  upon  trust,  to  sell  and 
dispose  of,  in  suitable  lots,  all  [his]  freehold,  copyhold,  and 
leasehold  estates,  and  all  [hisj  lands,  messuages  and  heredita- 
ments whatsoever  and  wheresoever,  for  the  most  money  that  can 
be  reasonably  gotten,  and  the  purchase-money  arising  from  the 
lands  and  tenements  in  every  separate  parish,  to  be  placed  out, 
separately,  at  interest,  in  the  names  of  the  trustees  or  trustee  for 
the  time  being,  on  some  good  mortgage  security  in  Middlesex, 
and  the  interest  arising  therefrom  to  be  made  payable  quarterly, 
and  to  be  divided  and  paid  by  quarterly  payments,  amongst  such 
and  so  many  poor  decayed  housekeepers,  or  such  as  have  been 
housekeepers,  and  then  resident  within  the  said  parish,  as  [his] 
trustees  [might]  approve  of  and  elect. 

The  testator,  by  a  codipil  not  duly  attested  to  affect  freehold 
estates,  revoked  the  annuity  given  by  the  will  to  Martha  Davies. 

The  testator  survived  his  wife,  and  died  on  the  9th  of  March, 
1809.  At  his  decease  Martha  Davies  (who  was  a  single  woman), 
had  six  children;  namely,  Richard  Mortimer,  James  Mortimer, 
Thomas  Mortimer,  Jeremiah  Mortimer,  John  Treasure  Mortimer, 
and  Ann,  who  was  afterwards  the  wife  of  Richard  Ford.  All 
these  children,  except  Thomas  and  Jeremiah,  were  born  before 
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the  date  of  the  will.     John  Treasure  Mortimer  afterwards  died     Mortimer 
an  infant,  intestate,  and  without  issue.  west. 

The  bill  was  filed,  in  November,  1817,  by  the  four  surviving 
sons  (all  of  whom,  except  Richard,  were  *infants)  against  the  [  ^279  ] 
trustees  and  executors  of  the  will,  and  Mr.  and  Mrs.  Ford  and 
tiiieir  infant  children.  It  charged  that,  upon  a  true  construction 
of  the  will,  all  the  clear  residue  of  the  testator's  real  and  personal 
estates  was  given  to  the  defendants,  the  trustees  and  executors,  in 
trust,  subject  to  certain  charges,  for  the  benefit  of  the  plaintiffs 
and  the  defendant  Ann  Ford,  as  the  five  surviving  children  of 
Martha  Davies,  absolutely,  and  for  their  sole  and  entire  use  and 
benefit;  but  that  the  defendants,  the  trustees  and  executors 
alleged  that  the  plaintiffs  and  defendant  Ann  Ford  were  only 
entitled  to  an  estate  and  interest  for  their  respective  lives,  in  the 
real  and  personal  estates  of  the  testator,  or  in  parts  thereof,  and 
that  they  were  then  given  over  to  charitable  purposes.  Whereas 
the  plaintiffs  charged  that,  upon  the  true  construction  of  the  will, 
the  whole  of  the  real  and  personal  estates  were  given  to  the 
plaintiffs  and  defendant  Ann  Ford,  absolutely,  but  that,  if  not, 
then  estates  for  life  in  the  said  property,  were,  by  the  will  given 
to  the  plaintiffs  and  the  defendant  Ann  Ford,  in  equal  shares, 
with  remainders,  in  such  shares,  to  their  children,  as  tenants  in 
tail,  or  as  quasi  tenants  in  tail  thereof. 

The  bill  prayed  that  the  will  might  be  established :  That  the 
usual  accounts  might  be  taken  of  the  testator's  real  and  personal 
estates :  That  the  rights  of  all  parties  under  the  will  might  be 
declared ;  and  that  the  residue  of  the  testator's  personal  estate 
might  be  ascertained,  and  properly  secured  for  the  benefit  of  all 
persons  interested  therein. 

Pending  the  suit,  Bichard  Mortimer  the  younger  assigned  his 
share  in  the  testator's  real  and  personal  ^estates,  to  one  Morgan,  [  *280  ] 
to  secure  6802.  and  interest ;  and  afterwards,  by  his  will,  dated 
the  23rd  of  November,  1818,  (which  was  attested  by  two  witnesses 
only)  gave  all  his  interest  in  those  estates  to  Martha  Davies, 
Bichard  Dent,  and  Thomas  Blyth,  and  appointed  them  his 
executrix  and  executors.  On  the  15th  of  August,  1819,  Bichard 
Mortimer,  the  younger,  died  without  issue,  upon  which  a  bill  of 
revivor  and  supplement  was  filed,  stating  these  facts. 
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MoRTiMEB  The  Master,  in  pursuance  of  a  reference  made  to  him  by  the 
West.  decree  on  the  hearing  of  the  cause,  reported  that  the  testator  left 
no  heir-at-law  or  customary  heir. 

On  the  8rd  of  April,  1827,  the  cause  came  on  to  be  heard 
before  the  Lord  Chancellor,  for  further  directions,  when  his 
Lordship  ordered  the  cause  to  stand  over,  and  that,  in  the  mean 
time,  the  bill  should  be  amended  by  striking  out  the  names  of 
the  plaintilSfs,  Thomas  and  Jeremiah  Mortimer,  and  making  them 
defendants.  The  bill  was  amended  accordingly;  and,  on  the 
cause  being  heard  for  further  directions,  the  Lord  Chancellor 
decided  that  those  two  children,  being  illegitimate,  and  born  after 
the  date  of  the  will,  took  nothing  under  it.t 

The  cause  now  came  on  to  be  heard,  a  second  time,  for  further 
directions. 

Mr,  Sngden,  Mr.  Bicker steth^  Mr.  J.  Martin^  and  Mr.  Stuart, 

for  the  plaintiffs  and  the  defendants  Mr.  and  Mrs.  Ford,  said 

that  the  will  first  gave  to  the  children  of  Martha  Davies  express 

[  *28i  ]       estates  for  their  *lives ;  but  that  the  subsequent  words  enlarged 

those  estates  into  estates-tail. 

Mr.  W.  Brougham^  for  the  Crown,  contended,  that  the 
children  took  life-estates  only,  and  that  the  limitations  to  their 
issue  were  void.     He  cited  Seivard  v.  Willock.l 

Mr.  Pepys,  for  the  defendants,  the  children  of  Mrs.  Ford, 
who  were  all  born  after  the  testator's  decease,  said  that,  according 
to  the  principle  of  the  decree  in  Humberston  v.  Humberston,^ 
Mrs.  Ford  took  an  estate  for  life  under  the  will,  with  remainder 
to  her  children  in  tail. 

Mr.  Blackburn,  for  Martha  Davies.     *     *     ♦ 

Mr.  Home,  Mr.  Garratt,  and  Mr.  Tiuney,  appeared  for  the 
trustees,  and  other  parties. 

Mr.  Bickersteth,  in  reply : 
It  has  been  said  that  Humberston  v.  Humberston  governs  this 

t  See  the  report  of  the  hearing,  J  5  East,  198 ;  see  21  E.  R.  18,  n. 

27  R.  R.  98  {'6  Russ.  370;.  §  1  P.  Wms.  332. 
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case.     But  this  is  not  a  case  of  executory  trust,  as  Humberston  v.     Mortimer 
Humberston  was.      The   devise    in  Jesaon  v.    Wright  \   closely        wist. 
resembles  the  present  one.     It  is  clear  therefore,  that  estates- 
tail  vested  in  the  children  of  Martha  Davies. 

Mr.  Pepys :  [  282  ] 

There  were  no  second  life-estates  in  Jesson  v.  Wright. 

The  Vicb-Chancellor  : 

In  consequence  of  the  Lord  Chancellor's  declaration,  I  am  to 
consider  this  will  as  if  the  provision  intended  to  be  made  by  it, 
for  the  children  of  Martha  Davies  who  might  be  born  after  the 
date  of  the  will,  was  not  inserted. 

In  this  will  there  is  an  evident  and  expressed  intention  that 
all  the  children  who  take  in  the  first  instance,  and  their  children, 
should  take  estates  for  life.  Now,  in  Seward  v.  Willock,  the 
Court  was  compelled  to  say  that,  as  there  was  a  single  intent  to 
create  a  succession  of  life  estates,  which  was  not  warranted  by 
law,  Thomas  Southcomb  took  an  estate  for  life  only  in  the  pro- 
perty devised  to  him  and  his  descendants.  But  here,  besides  the 
intention  to  give  life  estates,  there  is  an  intention  that  the  estates 
shall  not  go  over  until  there  is  a  general  failure  of  issue.  That 
circumstance,  according  to  the  judgment  of  Lord  Ellenborough, 
Ch.  J.,  in  Seward  v.  WiUock,  and  the  decision  in  Jesson  v. 
Wri{jiht,  compels  me  to  hold  that  the  persons  who  are  to  take 
under  this  will,  take  estates-tail  in  the  freeholds  and  copyholds. 
And  it  appears  to  me,  on  looking  at  the  will,  that  there  are  cross- 
remainders  ;  and  therefore,  James  Mortimer  and  Ann  Ford  take, 
each,  a  moiety  of  the  real  estates. 

The  case  of  Humberston  v.  Humberston  is  not  applicable  to  the 
present  case :    for  there  the  trust  was  executory  :  and,  in  those 
cases,  the  Courts  adopt  the  doctrine  of  cy  pres.     That  mode  of 
construction  is  *inapplicable  where,  as  in  this  case,  the  devisees       [  *283  ] 
take  by  direct  devise  to  themselves. 

Then  with  respect  to  the  annuity  given  to  Martha  Davies. 
The  will  contains  a  direct  devise  to  her  of  an  annuity  out  of  free- 
hold, copyhold,  leasehold,  and  personal  estates.    But  the  testator, 
by  an  instrument  attested  by  one  witness  only,  has  revoked  that 
t  21  R.  R.  1  (2  Bligh,  1). 
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Mortimer    devise ;   and,  therefore,  according  to  the  decisions  in  the  cases 

WiKT.       that  have  been  cited  in  support  of  her  claim,  I  hold  that,  as  to 

the  copyhold,  leasehold,  and  personal  estates,  her  annuity  cannot 

exist ;  but  that,  as  far  as  the  freehold  estates  are  concerned,  it 

is  a  subsisting  charge. 

A  question  has  occurred  to  me  which  was  not  argued,  namely, 
what  estates  the  children  of  Martha  Davies  take  in  the  leaseholds? 

It  might  be  contended,  according  to  Fo7^h  v.  Chapman,}  that 
the  gift  over  on  dying  without  issue,  might  be  confined  to  dying 
without  issue  living  at  the  decease  of  the  devisees ;  so  that,  as 
in  Forth  v.  Chapman,  there  would  be  an  executory  devise  as  to 
the  leaseholds,  and  an  estate-tail  as  to  the  freeholds.  I  think, 
therefore,  that  I  had  better  suspend  saying  any  thing  as  to  the 
leaseholds. 

The  counsel  declined  to  argue  the  point  suggested  by  the 
Vice-Chancellor  ;  upon  which  His  Honor  decided  that  James 
Mortimer  and  Ann  Ford,  and  the  representatives  of  Richard 
Mortimer,  took  the  leaseholds  and  personal  estate  equally. 


182«. 
May  7,  14. 

Shadwkll, 
V.-C. 


BLAIN  V.  AGAR 

(2  Simons,  289—296.) 
[See  the  report  of  this  case  in  27  R.  R.  150,  at  p.  155. J 


1828. 
^fay  14. 

Shad  WELL, 
V.-C. 

[319] 


DAXZELL  V.   WELCH.$ 

(2  Simons,  319—343.) 

A  testator  in  designating  the  objects  of  a  power  of  appointment  given  to 
his  daughter,  used  the  words  *'  issue,"  and  "  child  or  children,'*  synony- 
mously. In  a  subsequent  part  of  his  will,  he  gave  his  son  a  power  of 
appointment  over  a  diflPerent  part  of  his  property,  and,  in  pointing  out 
the  objects  of  it,  used  the  words  "  issue,"  simply :  The  son  had  both 
children  and  grandchildren  living  at  his  death:  Held,  that  the  word 
**  issue  "  in  this  part  of  the  will  included  grandchildren. 

Gibson  Dalzell,  Esquire,  by  his  will,  dated  the  3rd  of  March, 
1755,  gave  his  shares  in  certain  insurance  and  mining  com- 

t  1  P.  Wms.  663.  7Va«<«(1884)26Ch.  D.  208,  53  L.  J. 

t  Balph  V.  Carrick  (1879)  11  Ch.  D.      Ch.  787. 
873,  48  L.  J.  Ch.  801 ;    re   Warren's 
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panies,  and  the  residue  of  a  lease,  to  trustees,  upon  trust  to  Dalzbll 
pay  the  dividends,  interest  and  profits  thereof,  to  his  daughter,  Welch. 
Frances  Dalzell,  during  her  life,  for  her  separate  use ;  and 
directed,  in  case  she  should  leave  any  issue  living  at  *her  death,  I  *320  ] 
that  the  said  shares  and  the  produce  of  the  said  lease  should 
be  disposed  of,  and  the  produce  thereof  paid  and  applied  to  and 
amongst  such  child  or  children,  at  such  time  or  times,  and 
in  such  shares  and  proportions  as  Frances  Dalzell  should 
appoint,  and,  in  default  of  appointment,  to  and  amongst  such 
issue,  if  more  than  one,  in  equal  shares  and  proportions,  as 
tenants  in  common;  and,  if  there  should  be  but  one  child, 
the  whole  to  be  paid  to  such  one ;  and,  in  case  there  should 
be  no  issue  of  Frances  Dalzell  living  at  the  time  of  her  death, 
or  if  they  should  all  die  before  attaining  their  respective  ages 
of  twenty-one  years,  he  directed  that  the  shares,  and  so  much 
of  the  term  in  the  lease  as  should  be  then  unexpired,  should 
be  sold,  and  the  money  arising  by  such  sale  be  paid  to  her, 
or  to  such  persons  as  she  should  appoint ;  but,  in  case  Frances 
Dalzell  should  die  intestate,  and  without  issue  of  her  body 
living  at  the  time  of  her  death,  then  that  his  trustees  should 
stand  possessed  of  the  shares  and  the  residue  of  the  term, 
in  trust  for  his,  the  testator's,  son,  Eobert  Dalzell,  until  he 
should  attain  the  age  of  twenty-one  years,  and  that  the  dividends 
and  profits  thereof  should,  from  and  after  the  decease  of  Frances 
Dalzell  without  issue  and  intestate  as  aforesaid,  be  applied  for 
his  use  and  benefit  till  he  should  attain  his  age  of  twenty-one 
years ;  and,  if  he  should  attain  his  age  of  twenty-one  years, 
then  that  the  shares  and  the  residue  of  the  term  should  be 
assigned  and  transferred  to  Bobert  Dalzell,  or  as  he  should 
direct ;  but,  in  case  Robert  Dalzell  should  die  before  he  should 
Attain  twenty-one  years,  without  issue  of  his  body  living  at 
his  death,  and  intestate,  then  that  the  shares  and  lease  should 
be  equally  divided  amongst  his  trustees,  their  respective 
executors  and  administrators.  *And  the  testator  gave,  devised  [  *32i  ] 
and  bequeathed  all  his  plantations,  and  all  other  his  estates, 
both  real  and  personal,  of  what  nature  or  kind  soever,  in  the 
island  of  Jamaica,  to  certain  trustees,  their  heirs,  executors, 
administrators  and  assigns,  in  trust  to  pay  the  rents,  profits, 
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Dalzbll  interest  and  produce  of  one  moiety  thereof  to  Frances  Dalzell, 
Welch.  during  her  life,  for  her  separate  use;  and,  after  her  death, 
he  directed  the  trustees  to  convey  and  assign  the  said  moiety 
to  and  amongst  the  issue  of  her  body,  at  such  time  or  times, 
and  in  such  shares  or  proportions  as  she  should,  by  her  will, 
appoint;  and,  in  default  of  such  appointment,  then  to  and 
amongst  the  issue  of  .  her  body  living  at  her  death,  their 
respective  heirs,  executors  and  administrators,  in  equal  shares, 
as  tenants  in  common ;  and,  in  case  Frances  Dalzell  should 
die  without  leaving  issue  of  her  body,  he  directed  his  trustees 
to  pay  and  apply  the  said  moiety  of  the  rents,  profits,  interest 
and  produce  of  his  said  real  and  personal  estates  in  Jamaica, 
to  and  for  the  use  and  benefit  of  his  son  Bobert  Dalzell,  during 
his  life ;  and,  after  his  death,  he  directed  the  trustees  to  convey 
and  assign  the  said  moiety  to  and  amongst  the  issue  of  the 
body  of  Robert  Dalzell,  at  such  time  or  times,  and  in  such 
shares  or  proportions  as  he  should,  by  his  will,  appoint ;  and, 
in  default  of  such  appointment,  then  to  and  amongst  the  issue 
of  the  body  of  Robert  Dalzell  living  at  the  time  of  his  death, 
their  respective  heirs,  executors,  administrators  and  assigns, 
in  equal  shares  and  proportions,  as  tenants  in  common.  And 
the  testator  directed  his  trustees  to  pay  and  apply,  the  rents, 
profits,  interest  and  produce  of  the  other  moiety  of  his  real 
and  personal  estates  in  Jamaica,  for  the  use  and  benefit  of 
Robert  Dalzell,  during  his  life  ;  and,  after  his  decease,  to  convey 
[  *822  ]  and  *a8sign  the  said  moiety  to  and  amongst  the  issue  of  his 
body,  at  such  times,  and  in  such  shares  and  proportions  as 
Robert  Dalzell  should,  by  his  will,  appoint ;  and,  in  default 
of  such  appointment,  then  to  convey  and  assign,  the  said  moiety, 
to  and  amongst  the  issue  of  the  body  of  Robert  Dalzell  living 
at  the  time  of  his  death,  their  respective  heirs,  executors, 
administrators  and  assigns,  in  equal  shares  and  proportions 
as  tenants  in  common :  but,  in  case  Robert  Dalzell  should  die, 
in  the  life-time  of  his  daughter  Frances  Dalzell,  without  issue 
of  his  body  living  at  the  time  of  his  death,  then  he  directed 
his  trustees  to  pay,  the  said  moiety  of  the  rents,  profits,  interest 
and  produce  of  his  said  real  and  personal  estates  in  Jamaica, 
to  his  daughter,  Frances  Dalzell,  during  her  life,  for  her  separate 
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ase,  and,  after  her  death,  to  convey  and  assign,  the  said  moiety,  Dalzell 
to  and  amongst  the  issue  of  her  body  living  at  the  time  of  .Welch. 
her  death,  their  heirs,  executors,  administrators  and  assigns, 
at  such  times,  and  in  such  shares,  as  she  should,  by  her  will, 
appoint;  and,  in  default  of  such  appointment,  then  to  and 
amongst  the  issue  of  her  body  living  at  her  death,  their 
respective  heirs,  executors,  administrators  and  assigns,  in  equal 
shares,  as  tenants  in  common ;  and,  in  case  both  his  son  and 
daughter  should  die  without  issue  of  their,  or  one  of  their  bodies 
living  at  the  time  of  their,  or  any  one  of  their  deaths,  then 
he  gave,  devised  and  bequeathed  his  said  real  and  personal 
estates,  in  Jamaica,  to  his  trustees,  their  several  heirs,  executors, 
administrators  and  assigns,  as  tenants  in  common. 

In  June,  1756,  the  testator  died.     In  1801,  Bobert  DalzelFs 
moiety  of  the  testator's  real  estates,  in  Jamaica,  was  sold  under 
an  Act  of  the  Assembly  of  *that  island,  and  the  proceeds  were      [  *328  ] 
invested    in    the    purchase,    in    the    names    of    trustees,    of 
4,979Z.  10«.  5d.  8  per  cent.  Reduced  Annuities. 

Robert  Dalzell  made  his  will,  dated  the  28th  of  September, 
1816 ;  and,  thereby,  in  exercise  of  the  power  given  to  him  by  the 
will  of  Gibson  Dalzell,  appointed  that  the  net  proceeds,  arising 
from  the  sale  of  the  moiety  of  the  plantation  and  premises,  so 
sold  as  aforesaid,  and  invested  in  the  said  Bank  Annuities, 
should  be  transferred  to,  and  divided  amongst  his  three  children; 
and  he  gave  and  bequeathed  the  same  in  the  shares  and  pro- 
portions following ;  namely,  he  appointed  501.  stock,  part  thereof, 
to  be  transferred  unto  his  son,  the  plaintiff,  John  Thomas  Bobert 
Dalzell,  his  executors,  administrators  and  assigns ;  and  declared 
that  his  reason  for  giving  so  small  a  portion  to  the  said  plaintiff, 
was  because  he  was  already  amply  provided  for.  And  the 
testator,  in  like  manner,  appointed  50Z.  stock  to  be  transferred 
to  his  daughter,  the  defendant,  Henrietta  Teresa  Carolina  Jack- 
son. And,  as  to  the  residue  of  the  said  Beduced  Bank  Annuities, 
he  directed  the  same  to  be  transferred  unto  his  daughter,  the 
defendant,  Juliana  Ann  Mascall,  her  executors,  administrators 
and  assigns.  And,  as  to  all  the  rest,  residue  and  remainder  of 
his  estate  and  effects,  both  real  and  personal,  whatsoever  and 
wheresoever,  he  gave,  devised  and  bequeathed  the  same  unto 

R.B. — VOL.  XXIX.  8 


114  1828.     CH.     2  SIM.  823—826.  :r.r. 


Dalzell     and  to  the  use  of  his  said  daughter,  the  defendant,  Juliana  Ann 
Welch.      Mascall,  her  executors,  administrators  and  assigns  for  ever. 

The  testator,  Bobert  Dalzell,  died  on  the  16th  of  June,  1821. 
[  ♦324  ]      ^t  ^Y^Q  tijjjQ  qI  iiig  death,  he  had  issue,  *the  children  named  in 
his  will,  and  several  grandchildren  and  great  grandchildren ;  and 
one  of  those  grandchildren  was  bom  at  the  date  of  his  will. 

The  bill  [which]  was  filed  by  John  Thomas  Bobert  Dalzell 
and  his  two  sons,  against  the  other  descendants  of  Bobert  Dalzell, 
and  the  trustee  of  the  4,979{.  10^.  5d,  Beduced  Annuities 
[prayed  that  it  might  be  declared  that  the  execution  by  Bobert 
Dalzell  of  his  power  was  void,  as  being  in  favour  of  some  only 
of  the  objects  of  it] . 

[  325  ]  jiff^  Sugden  and  Mr.  Boteler  for  the  plaintiffs.      *     *     ♦ 

Mr.  Tennant  for  the  defendants,  Mr.  and  Mrs.  Jackson,  who 
were  in  the  same  interest  as  the  plaintiffs. 

Mr.  Bickersteth  and  Mr.  Broderick  for  the  representatives  of 
Mrs.  Mascall : 
[  326  ]  *     *     The  testator,  in  declaring  the  trusts  of  the  property 

disposed  of,  in  the  first  part  of  his  will,  uses  the  words  **  issue  ** 
and  **  child  or  children  "  synonymously  and  interchangeably.  It 
must,  therefore,  be  intended  that,  when  he  used  the  word 
"  issue,"  in  other  parts  of  his  will,  he  meant  it  to  be  taken  in 
the  same  sense :  Sibley  v.  Perry. ^ 

The  Vice-Chancbllor  : 

In  that  part  of  the  will  which  relates  to  the  Jamaica  estates, 
the  word  ''issue"  must,  I  think,  be  taken  to  be  used  in  its 
general  sense.  And  it  seems  to  me  that,  in  the  first  part  of  the 
will,  it  must  be  taken  in  the  same  sense,  and  that  the  words 
"child  or  children,"  must  be  considered  as  synonymous  with 
'*  issue."  For  the  testator  could  not  intend  that,  if  his  daughter, 
Frances  Dalzell,  left  a  grandchild  and  no  child,  the  property 
should  go  over  to  his  son  ;  or  that,  in  case  of  a  similar  event 
as  to  the  son,  the  property  should  go  to  the  trustees. 

But  supposing  that  the  word  **  issue,"  in  the  former  part  of  the 

t  6  R.  R.  183  (7  Ves.  522). 
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will,  is  to  be  narrowed  so  as  to  mean  "  child  or  children,"  it  is      Dalzbll 
singular  that  the  testator  has  not  used  a  similar  phraseology  in  the       wbloh. 
latter  part  of  his  will.    It  must,  therefore,  be  intended  that  the 
word  "issue,"  in  the  latter  part  of  the  will,  was  used  in  the  sense 
it  generally  bears. 


NOBLE  V.  CASS.  i^^s- 

June  17. 
(2  Simons,  343—348.)  uXov.  19. 

Deed, 
Devise  to  trustees  and  their  heirs  during  the  life  of  A.  in  trust  for  A.  

and  after  his  decease,  to  B.  in  fee.  Shadwe:.l, 

The  trustees  recover,  in  A.'s  lifetime,  damages  for  breach  of  covenants  V.-C. 

in  a  lease  granted  by  the  testatrix,  and  still  subsisting.     A.  dies.    The  [  343  ] 
damages  belong  to  her  estate. 

Mahy  Edwards,  widow,  by  her  will,  bearing  date  the  13th  of 
October,  1787,  devised  unto  John  Cass  and  Samuel  Abbott, 
and  their  heirs,  a  freehold  messuage,  land  and  premises,  at 
Walthamstow,  upon  trust,  for  her  daughter,  Ann  Edwards, 
during  her  life ;  and  after  her  decease,  to  the  use  of  Cass  and 
Abbott,  and  the  survivor  of  them,  and  the  heirs  of  such  survivor, 
during  the  life  of  the  testatrix's  niece,  Ann  Noble,  then  the 
wife  of  Joseph  Noble,  in  trust  to  pay  to  her  the  rents  and 
profits  thereof  during  her  life,  for  her  separate  use ;  and,  after 
her  decease,  the  testatrix  devised  the  premises  unto  such  child 
or  children  of  Ann  Noble  as  should  be  living  at  her  decease, 
as  tenants  in  common  in  fee  simple;  and  she  appointed  Ann 
Edwards,  and  Cass  and  Abbott,  her  executors. 

The  testatrix  died  on  the  ISth  of  September,  1789,  and  her 
will  was  proved  by  all  her  executors. 

Upon  the  death  of  the  testatrix,  the  trustees  paid  the  rents  of 
the  premises  at  Walthamstow  to  Ann  Edwards,  during  her  life. 
She  died  on  the  19th  of  *October,  1794,  and,  upon  her  death,  the  [  *»**  ] 
trustees  paid  the  rents  to  Ann  Noble.  Cass  survived  Abbott,  and 
died  in  May,  1805,  intestate,  leaving  the  defendants,  Elizabeth 
Cass  and  Phebe  Cass,  his  only  children,  his  co-heirs. 

By  an  indenture  dated  the  1st  of  September,  1788,  the  testatrix 
had  demised  the  premises  to  Joseph  Noble  from  the  24th  of  June 
then  last,  for  five  years,  at  the  rent  of  12Z.,  and,  from  the 
24th  of  June,  1788,  for  sixty-one  years,  at  the  rent  of  30i. 

8—2 
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KoBLB  After  divers  mesne  assignments,  the  term  became,  in  the  year 

Cabs,  1814,  vested  in  John  Strettle  Brickwood  ;  and,  in  the  same  year, 
Elizabeth  Cass  and  Phebe  Cass  brought  an  ejectment  for,  and 
recovered  possession  of  the  estate.  In  Trinity  Term,  1816,  the 
same  persons  brought  an  action  against  Brickwood,  for  breach  of 
the  covenants  in  the  lease,  and  for  dilapidations  of  the  premises, 
and  obtained  a  verdict  for  5002.  damages.  The  defendants,  upon 
receiving  that  sum,  invested  it  in  the  purchase  of  672Z.  2«.  Four 
per  cent.  Annuities,  in  their  own  names.  On  the  11th  of  March, 
1819,  Ann  Noble  died  intestate,  leaving  the  said  Joseph  Noble, 
her  husband,  her  surviving,  and  the  plaintiffs,  and  the  defendant, 
Sophia  Noble,  her  children.  Sophia  Noble  afterwards  took  out 
letters  of  administration  to  her  late  mother ;  and,  upon  the  death 
of  Joseph  Noble,  his  son,  the  plaintiff  Joseph  Bichard  Noble,  took 
out  letters  of  administration  to  him. 

The  bill  prayed  that  the  dividends  accrued  due  on  the  672Z.  2«. 
stock,  in  the  life-time  of  Ann  Noble,  might  be  paid  to  the  defen- 

[  *dAb  ]  dant  Sophia  Noble,  the  *personal  representative  of  Ann  Noble, 
and  that  the  dividends  since  accrued  due,  together  with  the 
capital,  might  be  transferred  and  paid  to  the  plaintiffs  and  the 
defendant  Sophia  Noble. 

Mr.  Sugden^  and  Mr.  Parker,  for  the  plaintiffs,  contended 
that  the  testatrix  had,  in  the  first  instance,  given  the  fee  simple 
in  the  estate  at  Walthamstow  to  the  trustees;  and,  therefore, 
that  they  recovered  in  the  action,  not  only  for  the  benefit  of 
[  *3i6  ]  Ann  Noble,  but  of  *all  those  who  were  interested  in  the  inherit- 
ance ;  and  that,  consequently,  the  500{.  formed  part  of  the 
inheritance. 

Mr.  Prestouy  and  Mr.  Garratt,  for  the  defendants,  Elizabeth 
Cass  and  Phebe  Cass : 

If  during  the  life  of  a  tenant  for  life,  a  stranger  wrongfully 
cuts  timber  on  the  estate,  the  tenant  for  life  may  bring  an  action 
of  trespass  against  him,  and  the  reversioner  has  a  separate  and 
distinct  action.  Now,  what  have  we  in  our  hands  that  belongs 
to  the  reversioner  ?  Where  is  the  right  at  law  upon  which  equity 
is  to  ingraft  its  jurisdiction?    If  there  is  no  right  at  law,  there 
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can  be  none  in  equity.    A  reversioner  never  gets  any  of  the       Noble 
damages  that  have  been  recovered  by  a  tenant  for  life.  clss. 

Mr,  Keene,  Mr.  Lloyd,  and  Mr.  Paynter,  appeared  for  other 
parties. 

The  Vicb-Chancellor  : 

The  question,  in  this  case,  is,  whether  the  fund  in  question 
belongs  to  the  children  of  Ann  Noble.  It  was  urged,  in  the 
argument,  that  the  damages  were  something  accruing  to  the 
inheritance;  but  no  authority  was  produced  to  shew  that  a 
court  of  equity  has  ever  held  that  damages  were  any  thing  but 
the  personal  estate  of  the  person  who  recovered  them ;  and  it 
appears  to  me  that  I  should  be  introducing  a  new  equity,  if 
I  were  to  hold  that  damages  recovered  in  an  action  for  a 
breach  of  a  covenant  running  with  the  land,  are  to  be  con- 
sidered as  part  of  the  inheritance. 

m  *  *  *  * 

Where  a  case  is  at  all  doubtful,  the  best  way  is  to  follow  [  347  ] 
the  law.  Now,  Littleton  says  :t  "  Also  as  to  *actions  personals,  [  •S48  ] 
tenants  in  common  may  have  such  actions  personals  jointly  in 
all  their  names,  as  of  trespass,  or  of  offences  which  concern  their 
tenements  in  common,  as  for  breaking  their  houses,  breaking 
their  closes,  &c.  In  this  case,  tenants  in  common  shall  have 
one  action  jointly,  and  shall  recover  jointly  their  damages, 
because  the  action  is  in  the  personalty,  and  not  in  the  realty." 
And  Lord  Coke,  in  commenting  on  this  section  says:  ''If  the 
aunt  and  niece  join  in  an  action  of  waste,  for  waste  done  in  the 
life  of  the  other  sister,  the  aunt  shall  recover  the  damages  only, 
because  the  same  belongs  not  by  law  to  the  niece."  t  Therefore 
it  is  plain  that  the  spirit  of  the  law  is  that,  with  respect  to 
injuries  to  land  for  which  damages  are  to  be  recovered  by  per- 
sonal action,  the  person  who  brings  the  action  is  entitled  to  the 
damages.  My  opinion,  therefore,  is  that  the  principal  fund 
belongs  to  the  administratrix  of  Ann  Noble. 

Bill  dismissed,  with  costs. 
t  Sect.  315.  X  Co.  Litt.  198  a. 
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LONG  V.  YONGE.t 

1S30.  ' 

Avril  30.  (2  Simons,  369—387.) 

" '  Some  of  the  members  of  a  partnership  cannot  file  a  bill,  on  behalf  of 

Bhadwell,  themselyes  and  the  others,  for  a  dissolution  of  the  partnership :  but  all 

V.-C.  the  members,  however  numerous,  must  be  parties  to  the  suit. 


[369] 


[  •370  ] 


The  bill  was  filed,  by  forty-seven  persons,  on  behalf  of  them- 
selves, and  all  other  the  members  of  and  partners  in  The 
Norwich  Equitable  Insurance  Company,  against  the  survivors  of 
the  original  directors  and  trustees  of  the  Company,  and  certain 
other  members  of  the  Company  who  had  been  appointed  by  them 
in  the  room  of  the  deceased  directors  and  trustees,  and  also 
against  the  executors  of  the  late  Secretary  or  Begistrar.  It 
stated  that,  in  1807,  a  Company  was  instituted,  at  Norwich, 
called  "The  Norwich  Equitable  Insurance  Company,"  for  the 
purpose  of  effecting  insurances  on  goods  and  buildings  from  fire, 
and  that  it  was  established  and  declared  that  the  Society  or 
Company  should  be,  and  the  same  was,  accordingly,  so  consti- 
tuted as  to  form  a  partnership  between  the  existing  members  for 
the  time  being:  That,  upon  the  formation  of  the  Society,  and 
on  the  29th  of  September,  1807,  a  deed  was  executed,  by  the 
persons  who  at  that  time  constituted  the  Society  or  Company, 
by  the  1st  article  of  which  it  was  provided  that  all  persons  sub- 
scribing the  deed,  or  who  should  be  allowed  to  insure  in  the 
Society,  and  their  respective  executors,  administrators,  and 
assigns,  being  allowed  to  be  and  continue  as  persons  insuring  in 
the  Society,  should  be  deemed  members  thereof,  and  be  concluded 
by  the  covenants  and  agreements  therein  ^contained,  and  should 
have  their  proportionable  share  of  the  profits  arising  by  the 
same,  during  the  terms  of  their  respective  policies.  By  the  2nd 
article,  nine  persons,  some  of  whom  were  since  dead,  and  others 
were  defendants  to  the  bill,  were  appointed  trustees  of  the  Com- 
pany; and,  in  their  names,  all  the  monies,  purchases  and 
securities  of  the  Society,  were  to  be  invested  and  taken ;  and  the 
power  of  electing  new  trustees,  in  the  room  of  those  who  should 

t  As  an  important  question  was  cases  that  have  been  lately  reported, 

decided  in  this  case,  which  was  dis-  it  was  thought  adyisable  to  give  an 

cussed  in  Blain  v.  Agar,  27  E.   R.  early  report  of  it. 
150—155  (2  Sim.  289),  and  in  other 
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die,  resign,  or  misconduct  themselves,  was  vested  in  the  surviv-  Lono 
ing  or  continuing  trustees.  By  the  third  article,  twelve  persons,  tokob. 
some  of  whom  also  were  since  dead,  and  others  were  defendants, 
were  appointed  directors  of  the  Company,  and  were  empowered 
to  accept  or  reject  insurances,  and  to  direct  the  making  and 
giving  out  of  policies,  and  to  sign  the  same;  and,  in  case  of 
vacancies  occurring  in  the  directorship,  they  were  to  be  supplied 
by  members  chosen  by  the  trustees.  By  the  fourth  article,  John 
Steward,  since  deceased,  was  appointed  Secretary  or  Begistrar  of 
the  Company;  and  was  to  have  the  custody  of  the  books  and 
accounts  of  the  Company,  and  all  premiums  and  other  payments 
were  to  be  paid  to  him ;  and  he  was  to  accept  insurances,  and 
sign  and  deliver  policies,  either  solely,  or  jointly  with  any 
director,  or  two  directors;  and,  in  case  of  his  office  becoming 
vacant,  the  trustees  were  to  fill  up  the  vacancy.  By  the  fifth 
article,  the  trustees  were  to  appoint  three  members  to  be  auditors 
of  the  accounts  of  the  Company ;  and  the  balance  in  the  Begis- 
trar's  hands  was  to  be  paid  to  the  Treasurer.  By  the  ninth  article, 
all  insurances,  granted  by  the  Company,  were  to  continue  for 
any  length  of  time,  for  which  any  three  of  the  directors  and  the 
Registrar  should  consent,  and  continue  to  receive  the  premiums; 
and  no  insurer  was  to  be  entitled  to  any  dividends  or  shares  of 
the  *profit8  of  the  Company,  until  the  expiration  of  five  years  [  *^7i  ] 
after  the  date  of  his  policy.  By  the  thirteenth  article  it  was  pro- 
vided that,  at  the  expiration  of  every  five  years  after  any  policy 
should  be  granted,  there  should  be  returned  or  paid,  to  the 
insurers,  a  proportionable  dividend  of  the  premiums,  and  of  the 
profits  and  savings  in  the  mean  time  made  of  the  same,  after 
deducting  losses  and  incidental  charges.  By  the  fifteenth  article, 
it  was  provided  that,  if  any  member  should  assign  his  policy,  or 
should  die,  the  assignor,  or  the  executors  or  administrators  of 
the  deceased  member,  should,  within  three  calendar  months,  give 
notice  thereof  to  the  Begistrar,  and  bring  his  policy  to  the  office 
of  the  Begistrar,  to  the  end  that  such  assignment  or  death  might 
be  indorsed  on  it,  and  signed  by  the  Begistrar,  and  entered  in  the 
books  of  the  office ;  and  in  default  thereof,  that  the  benefit  of  the 
policy  should  be  forfeited:  and  that,  in  case  the  directors  or  Begis- 
trar should  not  allow  the  assignee,  or  executors  or  administrators, 
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Long  to  remain  as  insurers,  he  or  they  should  be  entitled  to  such 
ToNGE.  Bum  only  as  should  be  then  payable  on  the  policy,  and  that  the 
same  should  thenceforth  be  null  and  void.  By  the  eighteenth 
article  it  was  declared  that,  if  the  directors  and  Begistrar  should 
think  fit  to  discontinue  the  insurances  of  any  member,  it  should 
be  lawful  for  them  to  cause  the  policies  of  such  member  to  be 
cancelled,  on  giving  fourteen  days'  notica  of  their  intention,  and 
paying  to  such  member  his  proportion  of  the  premiums,  and  of 
the  profits  due  on  his  policies,  and  that  all  questions  relating 
thereto  should  be  decided  by  a  majority  of  the  directors.  By  the 
nineteenth  article,  the  directors  and  trustees  were  empowered,  by 
giving  fourteen  days'  notice,  to  call  a  general  meeting  of  the 
[  •372  ]  members,  at  which  any  *matters  relating  to  the  Company  were 
to  be  considered  of  and  determined,  and,  thirty  members  at  least, 
being  present,  whose  insurances  should  amount,  collectively,  to 
25,000Z.  and  upwards,  to  alter,  amend,  and  add  to  the  articles. 

The  bill  further  stated  that,  upon  the  execution  of  the  deed, 
the  trustees,  directors,  and  Begistrar  entered  upon  their  respective 
offices;  and  that,  from  time  to  time,  policies  were  issued  to 
various  persons,  who  thereupon  became  members  of,  and 
partners  in,  the  Company.  The  bill  then  mentioned  the  times 
at  which  certain  of  the  plaintiffs  were  admitted  as  insurers  and 
partners  in  the  Company,  comprising  a  period  commencing  with 
the  year  1807,  and  terminating  with  the  year  1828;  and  that 
those  plaintiffs,  upon  being  admitted  as  insurers,  became 
members  of  and  partners  in  the  Company,  together  with  the 
other  existing  members,  and  entitled,  with  them,  to  the  stock, 
capital,  and  profits  in  equal  shares :  That,  since  the  death  of 
John  Steward,  the  plaintiffs  had  discovered  that  the  business  of 
the  Company  had  been  greatly  mismanaged  by  the  persons  who 
had  assumed  the  conduct  thereof :  That  one  of  the  trustees  died 
in  1808,  and  others  m  1814,  1820,  and  1827 :  That  one  of  the 
original  directors  died  in  1810,  and  others  in  1812,  1824,  and 
1827 :  That  each  of  the  vacancies  ought  to  have  been  immediately 
filled  up  by  the  trustees  for  the  time  being,  so  that  there  might 
be,  at  all  times,  nine  trustees  and  twelve  directors ;  but  that 
no  new  trustee  or  director  had  been  appointed  until  December, 
1829 :  That  the  trustees  and  directors  had,  for  many  years  before 
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Steward's  decease,  neglected  their  duty,  and  left  the  entire  Long 
management  of  the  affairs  of  the  Company  *to  Steward :  That  yonoe. 
the  accomits  of  the  Company  had  not  been  audited,  nor  any  [  *373  ] 
reports  of  the  affairs  thereof  made,  for  several  years  before 
Steward's  death :  That  he  had  taken  upon  himself  to  nominate 
certain  persons  to  act  as  directors  ;  but  that  those  persons  had, 
for  some  time,  ceased  to  act  as  directors ;  but  that,  whilst  they 
had  acted  as  such,  (which  was  from  1824  down  to  1829),  certain 
of  the  plaintiffs  had  become  insurers  and  partners,  and  that  their 
policies  had  been  signed  by  John  Steward,  and  also  by  some 
of  the  persons  so  appointed  by  him,  the  last  of  such  policies 
having  been  effected  and  signed  in  1829 :  That  the  last-mentioned 
plaintiffs,  upon  becoming  insurers,  had  become  partners  of  and 
members  in  the  Company:  That,  in  October,  1829,  John  Steward 
died,  having  appointed  the  defendants  John  Henry  Steward, 
George  William  Steward,  Thomas  Boston  Wilkinson,  and  Edward 
Steward,  his  executors  :  That  John  Steward  died  largely  indebted 
to  the  Company;  and  that,  upon  his  decease,  the  oj£ce  of 
Begistrar  became  vacant,  and  that  the  then  surviving  original 
trustees  and  directors  having,  for  many  years,  neglected  the 
management  of  the  Company,  there  was  no  person  to  represent 
it,  or  to  superintend  the  business,  which  was,  in  consequence, 
suspended:  That,  by  reason  of  the  neglect  of  the  trustees  to 
appoint  a  new  trustee  as  often  as  any  vacancy  occurred,  the 
remaining  trustees  became  incompetent  to  fill  up  the  vacancies 
in  their  body,  or  to  appoint  a  new  Secretary  or  Begistrar :  That, 
on  the  21st  of  December,  1829,  a  general  meeting  was  held,  and 
attended  by  a  large  number  of  members,  whose  policies  amounted 
to  150,000Z.,  when  it  was  unanimously  resolved  that  it  was 
expedient  to  dissolve  the  Society ;  and  that,  on  the  4th  of  March, 
1830,  a  notice  *of  dissolution  was  signed  by  twelve  of  the  [  *374  ] 
members ;  and,  on  the  6th  of  the  same  month,  it  was  left  at  the 
office  of  the  Company,  and  delivered  to  the  surviving  original 
trustees  and  directors,  and  also  was  inserted  in  the  newspapers 
published  in  Norwich  and  Ipswich :  That,  notwithstanding  the 
partnership  or  Company  had  become  dissolved  as  aforesaid,  the 
three  survivors  of  the  original  trustees  had  taken  upon  themselves 
to  appoint  six  persons  (who  were  also  defendants  to  the  bill),  to 
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Long  be  new  trustees  in  the  room  of  the  original  trustees  who  had 
YoKOE.  died;  and  that  those  nine  trustees  had  appointed  six  persons 
(who  were  also  defendants  to  the  bill),  to  be  directors  in  the 
room  of  the  six  original  directors  who  had  died;  and  that  the 
last-mentioned  trustees  had  appointed  the  defendant  Edward 
Steward,  to  be  the  new  Secretary  and  Eegistrar.  The  bill 
charged  that  the  new  appointments  had  not  been  made  according 
to  the  deed,  and  that,  under  the  circumstances  aforesaid,  the 
business  of  the  Company  could  not  be  carried  on  in  the  manner 
directed  by  the  deed,  and  that  it  had  become  and  was  absolutely 
dissolved.  The  bill  then  charged  that  the  persons  who  held 
policies  in  the  Company  exceeded  four  thousand;  and  that, 
therefore,  it  would  be  impracticable  to  make  them  all  parties  to 
the  suit :  that  a  large  proportion  of  them,  to  the  number  of 
several  thousands,  resided  in  various  parts  of  the  kingdom,  at 
a  distance  from  the  county  of  Norfolk,  and  that  the  plaintiffs 
were  ignorant  of,  and  had  no  means  of  ascertaining,  the  names 
and  residences  of  such  last-mentioned  partners. 

The  bill  prayed  that  it  might  be  declared  that,  under  the 
[  *375  ]  circumstances  aforesaid,  and  by  reason  of  the  neglect  *of  the 
trustees  to  execute  their  duties,  and  particularly  to  keep  up  the 
number  of  the  trustees,  the  business  of  the  Company  or  partner- 
ship could  not  be  carried  on  according  to  the  directions  of  the 
deed,  and  that  the  Company  or  partnership  had  become  and  was 
dissolved :  That  accounts  might  be  taken  of  the  stock  and  effects 
of  the  partnership,  and  that  its  concerns  might  be  wound  up,  and 
the  surplus  effects  be  divided  amongst  the  members ;  and  that 
an  account  might  be  taken  of  John  Steward's  receipts  and 
payments,  on  account  of  the  Company;  and  that  the  balance 
found  due  might  be  paid,  by  his  executors,  out  of  his  assets ;  and 
that  the  trustees,  directors  and  Registrar,  might  be  restrained 
from  doing  any  act  under  colour  of  their  respective  pretended 
ofSces. 

The  defendants  demurred  to  the  bill  for  want  of  equity,  and 
because  all  the  partners  in  the  Company  had  not  been  made 
parties ;  and  because  several  persons  who  appeared,  by  the  bill, 
to  have  acted  as  directors,  had  not  been  made  parties  to  the 
suit. 


VOL.  XXIX.]  1880.     CH.     2  SIM.  375—378.  123 

The  Solicitor-General,  Mr.  Pepys^  and  Mr.  Turner,  for  the        Long 
defendants,  in  support  of  the  demurrer  :  Yonoe. 

The  principal  question  is,  whether  the  plaintiffs  are  entitled  to 
file  this  bill  without  having  all  the  partners  before  the  Court.  *    * 
Forty-seven  of  the  *partners  cannot,  by  themselves,  put  an  end       1^  "^'^^  ^ 
to  the  partnership ;   nor  can  that  act  be  done,  except  with  the 
concurrence  of  the  whole  body. 

*  *  The  consequence  of  granting  the  prayer  of  this  bill  will 
be  to  cancel  the  policies  of  4,000  individuals  in  the  absence  of 
them  all,  except  the  few  who  are  upon  the  record.  It  may  not  be 
for  the  common  benefit,  nor  is  there  anything  to  shew  that  it  is  the 
wish  of  the  body,  that  the  partnership  should  be  put  an  end  to. 

By  the  terms  of  the  deed,  none  but  the  trustees  and  directors 
can  call  a  general  meeting ;  and  such  a  meeting  could  be  con- 
vened for  the  purpose  only  of  continuing,  and  not  of  putting  an 
end  to  the  partnership.     The  general  meeting,  therefore,  that 

was  called,  acted  against  the  articles  of  partnership. 

♦  *  *  ♦  ♦ 

It  will  be  said,  for  the  plaintiffs,  that  the  partnership  has  been  C  ^^^  1 
dissolved  by  the  notice  ;  but  that  notice  has  not  been  served  on 
all  the  partners.  Besides,  this  partnership  was  not  capable  of 
being  dissolved.  The  bill  does  not  pray  that  it  may  be  put  an 
end  to,  but  only  that  the  acts  stated  may  be  considered  as  a 
dissolution.  The  partnership,  therefore,  is  still  subsisting ;  and, 
for  that  reason,  the  Court  will  not  exercise  jurisdiction  over  its 
affairs.        «  *  «  *  « 

The  deceased  trustees  were  answerable,  with  the  survivors,       [  ^^^  3 
for  their  acts ;  but  their  representatives  are  not  parties  to  the 
bill:   Waters  v.  Taylor :\  Forman  v.  Homfray ;X   Weall  v.  West 
Middlesex  Waterworks  Company  ;§  Blain  v.  Agar;[\   Van  Sandau 
V.  Moore  ;1[  [and  other  cases] . 

Sir  C.  WethereUf  Mr.  Treslove,  and  Mr.  RoiipeU,  for  the 
plaintiffs,  in  support  of  the  bill  [cited  Cockburn  v.  Thompson 
(16  Yes.  821),  see  next  page,  and  other  cases,  none  of  which  were 
applicable] . 

t  13  R.  R.  91  (15  V©8.  10).  II  27  R.  R.  150  (2  Sim.  289). 

t  13  R.  R.  115  (2  V.  &  B.  329).  H  25  R.  R.  100  (1  Russ.  441). 


5  21  R.  R.  183  (1  J.  &  W.  358). 


ji 
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Long  (The  Yick-Ghancellor  :  This  case  differs  from  all  those  that 

YoNOE.  yo^  l^ftve  cited,  because  you  raise  a  question  as  to  the  rights 
[  380  ]  which  the  absent  partners  have,  and  can  those  rights  be  decided 
in  their  absence  ?  In  Cockhum  v.  Thompson,  the  bill  was  filed 
to  make  Thompson  account  for  the  sums  he  had  received.  It 
was,  in  effect,  a  suit  against  him  alone ;  and  the  question  was 
whether  he  could  be  heard  to  say  that  the  Society  should  not 
proceed  against  him  unless  all  the  members  were  made  parties. 
If  the  question  had  been  bond  fide  raised,  whether  the  partner- 
ship should  be  dissolved  or  not,  and  some  members  of  the 
Society  had  been  made  defendants,  who  insisted  that  it  should 
not  be  dissolved,  then  the  question  that  arises  in  this  case  would 
have  been  raised  in  that ;  but  there  is  no  resemblance  between 
the  two.) 

[  382  ]  If  the  plaintiffs   are    not  entitled  to  have  the  partnership 

I  383  J       *(ii8solved,  they  are  entitled,  at  least,  to  the  injunction. 

(The  Vice-Chancellor  :  An  injunction  to  restrain  the  trustees 
from  acting  would  be  virtually  a  dissolution.  Every  person 
taking  a  policy  makes  himself  a  partner,  and  places  himself  in 
a  situation  to  have  policies  granted  to  other  persons,  which  may 
be  beneficial  to  him.  He  may  say,  therefore,  that,  in  his  absence, 
those  who  may  be  trustees  and  directors  ought  not  to  be  restrained 

from  acting  in  those  capacities.) 

*  *  *  «  « 

[  384  ]  The  plaintiffs  are  competent  to  raise  and  sustain  the  rights  of 

those  partners  who  are  absent.  Although  the  policies  that  have 
been  irregularly  issued  may  be  bad  at  law,  yet  this  Court  may 
render  them  effectual,  because  the  holders  of  them  are  not  to  be 
charged  with  the  default  of  the  trustees  and  directors  in  not 
filling  up  the  vacancies.  For  the  purpose  of  the  decree,  it  is  not 
necessary  that  all  the  partners  should  be  parties.  The  Court 
may  direct  all  persons  to  go  before  the  Master,  who  will  determine 
whether  their  policies  are  binding  either  at  law  or  in  equity. 
According  to  the  view  that  the  counsel  for  the  defendants  take 
of  the  case,  the  directors  may  go  on  indefinitely  granting  policies 
which  cannot  be  enforced  in  a  court  of  law,  and  from  which  no 
benefit  can  be  derived.     None  of  the  assignments  of  policies  that 
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have  been  made  since  the  death  of  Mr.  Steward  are  valid,  because  Lokg 
there  has  been  no  valid  appointment  of  a  Eegistrar  or  Secretary  yonob. 
to  supply  his  place,  and,  therefore,  no  policy  can  have  been 
indorsed  in  the  manner  required,  by  the  deed,  to  give  validity  to 
the  assignment  of  it.  If  there  be  no  Begistrar  duly  appointed, 
no  policy  can  be  cancelled ;  and,  therefore,  the  Society  has  not 
the  benefit  of  the  protection  which  is  given  to  it  by  the  18th 
article  ;  nor  can  a  dissolution  be  obtained,  as  has  been  contended, 
under  that  article. 

The  counsel  for  the  plaintiffs  were  proceeding  to  observe  upon  [  385  ] 
the  other  objections  to  the  bill ;  but  the  Yice-Chancellob  inti- 
mated that  his  opinion  was  so  strong  upon  the  question  of  parties, 
that  it  was  unnecessary  to  argue  any  of  the  other  points ;  and 
thereupon  the  counsel  for  the  defendants  waived  the  other 
objections. 

The  Vicb-Chancellob  : 

It  appeared  to  me  that  it  was  not  at  all  necessary  to  enter  into 
the  question  as  to  the  want  of  equity,  when  there  was  one  decisive 
objection  for  want  of  parties ;  an  objection,  in  fact,  of  such  a 
nature,  that,  if  it  was  allowed,  it  is  quite  obvious  that  the  suit 
must  perish. 

Now  the  rules  with  respect  to  parties  are  exceedingly  plain 
and  intelligible  to  those  who  will  consider  the  principle  on  which 
they  are  founded.  The  general  rule  is  that  all  parties  interested 
in  the  subject  of  the  suit,  shall  be  parties  to  the  record.  Then 
there  are  certain  exceptions.  And  those  exceptions,  as  far  as 
this  particular  point  is  concerned,  may  be  divided  into  two  parts. 
One  exception  is,  where  several  persons  having  distinct  rights 
against  a  common  fund,  or  against  one  individual,  are  allowed, 
a  few  of  them,  on  behalf  of  themselves  and  the  rest,  to  file  a  bill 
for  the  purpose  of  prosecuting  their  mutual  rights  against  the 
common  fund,  or  the  individual  liable  to  their  demand.  The 
other  exception  is,  where  a  person  may  have  a  right  against 
several  individuals,  who  are  liable  to  common  obligations.  In 
that  case,  a  bill  is  allowed  to  be  filed,  by  a  single  plaintiff,  against 
some,  but  not  all,  of  those  persons  who  are  bound  to  make  good 


126  1B30.     CH.     2  SIM.  385.  [r.r. 

Long        the  plaintifif's  demand.     This  is  the  general   division  of  the 
YoNGE.      exceptions  to  the  general  rule. 

[After  pointing  out  that  the  case  before  him  did  not  fall  within 

either  of  these  exceptions,  the  Yice-Ghancellor  allowed   the 

demurrer  with  costs.] 


1828.       The  COBPOEATION  of  TRINITY  HOUSE  v.  BUEGE. 

Nor,  19. 
(2  Simons,  411->416;  S.  C.  7  L.  J.  Ch.  44.) 

y  _(^       '  If  a  defendant  pleads  that  giving  the  discovery  sought  by  the  bill  will 

r  .,|  1  subject  him  to  penalties,  but  between  the  filing  and  the  hearing  of  the 

plea,  the  time  for  suing  for  the  penalties  expires,  the  plea  will  be  over- 
ruled. 

The  bill  stated  that,  under  certain  letters  patent  and  Acts  of 
Parliament,  the  plaintiffs  were,  and,  for  a  very  great  number  of 
years  last  past,  had  been  seised  in  fee  of  the  lastage  and 
ballastage,  and  office  of  lastage  and  ballastage,  of  all  ships  and 
vessels  which  sail,  pass  and  repass  in  the  river  Thames,  or  else- 
where, between  London  Bridge  and  the  main  sea,  eastward,  and 
the  exclusive  right  of  supplying  of  ballast  to  all  such  ships  and 
vessels :  That  the  defendant,  in  contravention  of  the  plaintiffs' 
rights,  had,  between  the  11th  of  February  and  21st  of  April, 
1827,  supplied  a  great  number  of  ships  or  vessels,  sailing  as 
aforesaid,  with  large  quantities  of  ballast. 

The  bill  charged  that  the  defendant  ought  to  set  forth  an 
[  ♦412  ]  account  of  the  quantity  of  ballast  which  had  been  *so  sold  or 
supplied  by  him  during  the  last-mentioned  period,  and  of  all  the 
sums  of  money  received  by  him  in  respect  thereof. 

The  bill  then  prayed  for  a  discovery  of  the  several  matters 
therein  alleged,  and  for  an  account  of  the  ballast  which  had  been 
sold  or  supplied  by  the  defendant  as  before  mentioned,  and  that 
he  might  be  decreed  to  pay  to  the  plaintiffs  what  should  be  found 
due  from  him,  and  be  restrained  from  supplying  with  ballast  any 
ships  or  vessels  sailing  as  aforesaid. 

To  the  discovery  sought  by  the  bill,  the  defendant  pleaded  the 
46th  Geo.  III.  c.  98,  by  which  it  was  enacted :  *'  That  every 
person  not  duly  authorized  by  the  Corporation  of  the  Trinity 
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House,  who  should  supply,  with  ballast,  any  ship  or  vessel 
between  London  Bridge  and  the  main  sea,  should,  for  every  ton 
of  ballast  so  supplied,  forfeit  the  sum  of  lOZ."  But,  under  this 
Act  of  Parliament,  no  penalty  could  be  recovered,  unless  it  was 
sued  for  before  the  expiration  of  twelve  months  from  the  time 
when  it  was  incurred ;  and  that  period  expired  before  the  plea 
was  heard,  but  after  it  was  filed. 

Mr,  Wi{fram,  for  the  plaintiffs  : 

*  *  In  this  case  it  is  admitted  that  the  plea  was  good,  both 
in  form  and  in  substance,  at  the  time  it  was  pleaded  ;  but  the 
reason  upon  which  it  proceeds  has  ceased  to  exist.  The  question, 
therefore,  is,  whether  the  Court  is  compelled  to  found  its  judg- 
ment upon  the  case  as  it  stood  at  the  time  of  the  plea  pleaded, 
or  whether  it  is  not  at  liberty  to  decide  it  upon  the  case  as 
it  stands  at  the  time  the  judgment  of  the  Court  is  pro- 
nounced.    ♦     *     * 

Mr.  Roupell,  for  the  defendant : 

*  *  The  Court  cannot  go  out  of  the  record  to  find  circum- 
stances to  defeat  the  defence,  but  ought  to  consider  it  as  it  was 
at  the  time  when  it  was  made,  and,  if  it  was  good  then,  to  give 
it  effect  now. 

The  Vice-Chancbllor  : 

The  question  is  whether,  inasmuch  as,  at  the  time  when  the 
plea  was  filed,  proceedings  might  have  been  taken  for  the 
recovery  of  the  penalties,  the  defendant  is  protected  from 
answering,  although,  at  the  time  when  the  plea  is  heard,  he 
period  limited  by  the  Act  of  Parliament  for  taking  those  pro- 
ceedings, is  expired.  It  is  a  settled  rule  that  a  court  of  equity 
will  not  compel  a  defendant  to  make  a  discovery  which  will 
subject  him  to  pains  and  penalties  :  and,  if  this  plea  had  been 
heard  at  the  time  when  it  was  filed,  the  principle  of  the  rule 
would  have  appUed  to  the  case  of  this  defendant.  But  as  it  is 
manifest  that,  if  the  defendant  gives  the  discovery  now,  he  will 
not  be  subjected  to  any  pains  or  penalties,  the  reason  of  the  rule 
wholly  fails ;  and,  therefore,  I  think  that  this  plea  ought  to  be 
overruled. 


COBPOBA- 
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OP  Tbinity 

House 
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BUBOB. 
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[416] 
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1828.  DAVIES  V.   WESCOMB. 

July  15. 
(2  Simons,  425—426.) 

V.-C.  Devise  to  trustees,  in  trust  to  sell,  for  payment  of  the  testator's  debts, 

r  426  1  ^^^  subject  thereto,  to  A.  for  life,  without  impeachment  for  waste,  with 

remainder  to  his  first  and  other  sons  in  tail.  The  trustees  sold  timber 
on  the  estates,  and  applied  the  proceeds  in  payment  of  the  debts :  Held, 
that  A.  was  entitled  to  have  the  amount  raised  by  sale  of  the  estates, 
and  paid  to  him. 

The  testator  in  this  case,  after  devising  a  real  estate  to  his 
widow,  and  bequeathing  to  her  his  personal  estate,  exempt 
from  the  payment  of  his  debts,  devised  the  residue  of  his  real 
estates,  to  trustees,  in  trust  to  sell  for  payment  of  his  debts;  and, 
subject  thereto,  he  gave  the  same  estates  to  his  sister,  Frances, 
(who  afterwards  married  Charles  Thruston,)  for  life,  without 
impeachment  of  waste,  with  remainder  to  her  first  and  other 
sons  in  tail. 

The  trustees  sold  part  only  of  the  estates,  and  cut  down  and 
sold  timber  and  other  wood  on  other  parts  of  the  estates,  and 
applied  the  proceeds  in  payment  of  the  debts. 
[  426  ]  Fending  the  suit  Mrs.  Thruston  died,  and  her  husband  took 

out  letters  of  administration  to  her. 

The  cause  having  come  on  for  further  directions,  Mr. 
Pemberton,  for  Mr.  Thruston,  said  that  he  did  not  mean  to 
contend  that  the  trustees  could  have  sold  the  estate  separate 
from  the  timber,  but  that  they  had  no  right  to  denude  the  estate 
of  timber,  and  sell  it  for  payment  of  the  debts,  when  the  trust 
was  to  sell  the  estates  for  that  purpose ;  and  that  they  ought  to 
have  sold  a  competent  part  of  the  estates  with  the  timber  upon 
them.     He  referred   to   Cholmeley  v.  Paxton,\  and  Surges  v. 


Mr.  Thomson  appeared  for  the  eldest  son  of  Mr.  and  Mrs. 
Thruston,  who  was  an  infant,  and  said  that  the  whole  estate  was 
subject  to  the  payment  of  the  debts,  and  that  therefore  the 
timber  was  rightly  sold  for  that  purpose. 

Mr.  Turner  and  Mr.  Bichner  appeared  for  other  parties. 
t  28  R.  R.  619  (3  Bing.  207).  X  10  R.  R.  160  (16  Vee.  174). 
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The  Vice-Chancellor  : 

By  the  act  of  the  trustee,  the  wood  and  timber,  which  would 
have  belonged  to  the  tenant  for  life,  have  been  applied  in  reliev- 
ing the  inheritance  from  a  burthen  to  which  it  was  subjected  by 
the  testator :  and,  therefore,  the  tenant  for  life  is  entitled  to  a 
charge  on  the  inheritance  for  the  sum  for  which  the  timber  and 
other  wood  were  sold.— Reg.  Lib.  A.  1827,  fol.  2648. 


Davies 

r. 

Wescomb. 


BARRAUD  V.   ARCHER. 

(2  Simons,  433—437  ;  aflarmed  on  appeal,  9  L.  J.  Ch.  173.) 

An  estate,  consisting  of  fen  land,  and  so  described  in  the  particular  of 
sale,  was  charged  by  a  local  but  public  Act  of  Parliament  with  drainage 
and  embanking  taxes,  of  which  the  purchaser  had  no  express  notice. 

Held,  that  he  was  not  entitled  to  a  compensation  for  those  taxes. 

Ik  May,  1824,  the  plaintiffs  sold  by  auction,  to  the  defendant, 
an  estate  in  the  Isle  of  Ely.  The  particular  described  it  as 
consisting  of  fen  land,  and  as  being  let  to  John  Ingle,  as  tenant, 
from  year  to  year,  at  the  rent  of  1652.,  and  mentioned  that  the 
lessor  allowed  the  Eau  Brink  tax  of  18Z.  12«.  8c2.,  and  2a.  for  land 
tax.  The  defendant  afterwards  refused  to  complete  his  contract, 
unless  a  compensation  was  made  to  him  in  respect  of  certain 
embanking  and  drainage  taxes  to  which  the  estate  was  subject 
under  a  local  but  public  Act  of  Parliament,  but  which  taxes  were 
not  mentioned  in  the  particular  of  sale.  The  bill  was  filed 
to  compel  a  specific  performance,  without  compensation.  The 
defendant,  in  his  answer,  said  that  he  had  never  seen  the  estate, 
but  admitted  that  he  had  been  informed,  before  he  purchased  it, 
that  it  was  situate  in  a  district  liable  to  some  drainage  and 
embanking  taxes,  and  that  the  annual  amount  of  them  did  not 
exceed  2«.  &d.  per  acre ;  he  said  that  the  taxes  in  question  were 
charged,  by  the  Act,  on  the  lands  on  which  they  *were  respec- 
tively imposed,  and  that  any  tenant  paying  the  same  was 
authorized,  by  the  Act,  to  deduct  the  amount  from  his  rent, 
as  if  he  had  paid  the  same,  to  his  landlord,  in  part  of  his  rent, 
and  that,  therefore,  those  taxes  were  not,  in  fact,  payable  by  the 
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Barraud     tenant,  but  by  the  landlord ;  that  they  might,  according  to  the 

Archer,      -^.ct,   if  it  should  be  found  necessary,  amount  to  8«.  an  acre 

annually,  being  altogether  an  annual  charge  of  above  552. ;  and 

he  submitted  whether  the  particular  of  sale  duly  stated  such 

taxes  as  were  paid  or  allowed  by  the  landlord. 

The  auctioneer's  clerk  deposed  that,  at  the  auction,  previously 
to  the  defendant  being  declared  the  purchaser,  the  defendant 
and  the  auctioneer  entered  into  a  discussion  respecting  some  of 
the  taxes  payable  in  respect  of  the  estate,  but  not  mentioned  in 
the  particular,  and  that  the  auctioneer  referred  the  defendant 
to  Ingle,  the  tenant,  who  was  present.  The  auctioneer  deposed 
that  the  defendant,  before  he  was  declared  the  purchaser, 
repeatedly  observed  to  him,  the  auctioneer,  that  the  drainage 
and  Eau  Brink  taxes  were  heavy  and  varied ;  to  which  the 
auctioneer  replied  that,  whatever  taxes  the  estate  was  subject 
to«  the  tenant  paid  them,  and  that  the  only  allowance  made  to 
him  was  what  was  mentioned  in  the  particular,  and  this  state- 
ment was  corroborated  by  the  tenant.  The  same  witness  further 
said  that,  previous  to  the  sale,  a  conversation  took  place  between 
different  persons  then  present,  (the  defendant  being  one  of  them), 
respecting  the  embanking  and  drainage  taxes,  and  that  some 
of  those  persons  observed  that  the  taxes  to  which  the  estate  was 
liable,  varied.  Mr.  Ingle  deposed  that  during  the  auction,  a 
[  *435  ]  farmer  who  lived  in  the  neighbourhood  of  *the  estate,  stated,  in 
the  presence  and  hearing  of  the  defendant,  that  the  outgoings 
upon  it  were  50Z.,  meaning  thereby  the  Eau  Brink,  land,  and 
drainage  and  embanking  taxes,  which  then  amounted  to  481.  per 
annum.  Mr.  Ingle  further  stated  that,  by  the  agreement  betweeil 
him  and  his  landlord,  he  was  to  pay  the  embanking  and  drainage 
taxes,  and  his  landlord  was  to  pay  or  allow  the  Eau  Brink  and 
land  tax  ;  that  it  was  generally  known,  throughout  the  part  of 
the  country  where  the  estate  was  situate,  that  all  fen  lands  were 
subject  to  heavy  annual  taxes,  for  the  drainage  and  preservation 
thereof,  and  that  the  amount  of  them  was  published  annually, 
by  notices  aflSxed  on  the  church-doors:  that  the  amount  of  those 
taxes  had  been  nearly  the  same  for  the  last  twenty  or  thirty 
years,  and  had  been  paid  by  the  landlord  or  tenant,  according 
to  the  agreement  between  themselves. 
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Mr.  Sugden  and  Mr.  Keene  for  the  plaintiffs :  barbaud 

r. 

The  particular  expressly  mentions  that  the  estate  is  fen  land,  aechbe. 
and  enumerates  all  the  taxes  which  the  landlord  allowed  to  the 
tenant.  It  is  not  disputed  that  this  representation  was  correct. 
But  the  defendant  says  that  we  have  not  stated  that  there  are 
certain  other  taxes  which  the  tenant  pays.  Our  answer  is,  that 
it  is  not  usual  to  state  the  taxes  which  a  tenant  pays.  The 
question  is,  whether  the  representation  was  fair.  It  was  not 
mentioned,  either  in  the  particular,  or  at  'the  sale,  that  there 
were  no  other  taxes,  than  the  Eau  Brink  and  land  tax.  The 
estate  was  sold  as  fen  land  ;  and  therefore  the  vendors  were  not 
bound  to  mention  a  single  tax.  At  all  events  enough  was  stated 
to  put  the  defendant  on  inquiry.  The  evidence  makes  *the  [  ••436  ] 
matter  quite  clear.  The  tenant  was  present  at  the  sale,  and  the 
auctioneer  referred  the  defendant  to  him.  If  a  party  buys  land 
which  is  let  to  a  tenant,  he  is  bound  by  the  terms  under  which 
the  tenant  holds  :  Oldfield  v.  Romid,^  Hall  v.  S7nith,l  Daniels  v. 
Davison,^ 

Mr.  Pepys  and  Mr.  Rolfe  for  the  defendant : 

The  question  is,  whether  such  a  representation  was  made,  as 
to  the  embanking  and  drainage  taxes,  as  to  make  it  compulsory 
on  the  defendant  to  take  the  estate  subject  to  those  charges.  It 
is  very  important  to  observe  that  the  particular  is  not  silent  as  to 
the  incumbrances  to  which  the  estate  was  subject,  but  expressly 
mentions  them ;  and  the  meaning  of  the  particular  is,  that  the 
Eau  Brink  tax  and  the  land  tax,  were  the  only  incumbrances 
on  the  estate.  Though  the  Act  by  which  the  embanking  and 
drainage  taxes  are  imposed  is  a  public  Act,  so  that  it  is  not 
necessary  to  plead  it  specially,  yet  it  could  not  be  the  intention 
of  the  Legislature  to  fix  all  persons  with  notice  of  its  contents. 
The  Act  created  an  annual  charge  upon  the  land;  and  a  pur- 
chaser cannot  be  deemed  to  have  notice  of  the  charge,  merely 
because  the  Act  contains  the  common  clause  making  it  a  public 

t  5  B.  B.  107  (5  Ves.  508),  tenant,  but  not  necessarily  as  between 

i  9  R.  R.  313  (14  Ves.  426),  himself  and  the  vendor :  Caballero  v. 

S  10  R.  R.  171  (16  Ves.  249).    Hp  Henty  (1874)    L.  R.    9  Ch.    447.— 

is  bound  as  between  himself  and  the  O,  A.  S. 

9—2 
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Babbaud     Act :    Lord   Townsend  v.   Granger  A     The  declarations  of  the 
abchbb.      auctioneer  are  not  admissible  as  evidence  with  regard  to  the 
contract. 

The  Vice-Chanobllor  : 

In  Lord  Townsend  v.  Granger,  the  purchaser  was  allowed  a 
[  **37  ]  compensation  on  the  ground  that  there  was  *a  specific  misrepre- 
sentation made  by  the  auctioneer  at  the  sale.  Here  that  doctrine 
does  not  apply,  as  there  was  no  misrepresentation.  The  Act 
which  imposed  the  embanking  and  drainage  taxes,  is  a  public 
Act.  Therefore  decree  a  specific  performance  of  the  contract 
without  a  compensation. 

1831.  [The  defendant  appealed  from  this  decision  as  reported  in 

[  9  ^^/-  ^^'  The  Lord  Chancellor  aflSrmed  the  decision,  saying : 

175  J 

I  think  that  his  Honour  the  Vice-Chancellor  was  right  in  the 
[  •176  ]  view  he  took  of  this  case.  In  every  *way  of  looking  at  it,  I  cannot 
but  think  that  the  appellant  had  very  sufiicient  notice  of  the 
impositions  in  question.  The  Act,  subjecting  the  lands  to  their 
operation,  was  a  public  Act  of  ParUament,  known  to  all  the 
world :  and  on  that  ground  alone  the  purchaser  ought  to  have 
inquired.  He  was,  besides,  a  near  resident  to  the  estate,  and 
moreover  an  attorney,  and  in  that  capacity  was  very  likely  to 
know  the  condition  of,  and  impositions  by  law  upon  the  sur- 
rounding lands.  Having,  in  my  opinion,  suflScient  notice  to  put 
him  upon  inquiry,  I  think  he  is  not  entitled  to  the  compensation 
he  seeks,  and  I  shall  affirm  his  Honour's  decree,  and  dismiss  the 
appeal ;  but  with  respect  to  the  costs,  I  shall  see  the  Vice- 
Chancellor,  and  consult  him  upon  that  point. 

Appeal  disftnused,     Costa  eventually  decreed  to  be 
paid  by  the  appellant. 

t  Before  Sir  John  Leach,  but  not  reported.    [Since  reported,  9  L.  J.  Ch.  1 76.] 
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THE  ATTORNEY-GENERAL  v.  The  MAYOR  and 
CORPORATION  of  CARLISLE. 

(2  Simons,  437 — iol ;  affirmed  on  appeal,  8  L.  J.  Ch.  146.) 

A  grant,  from  the  Crown,  of  certain  privileges  and  property,  for  the 
defence  of  and  preservation  of  peace  within  a  city,  is  a  charitable  gift. 

An   information  and  bill  was  filed,  in  this  case,  in  which 
certain  persons  who  were  residents  within  the  city  and  liberties 
of  Carlisle  were  both  relators  and  plaintiffs;   and   the  defen-» 
dants  were  the  Mayor  and  Corporation  of  that  city,  together 
with  James  Willoughby,  who  was  the  Clerk  to  the  Commissioners 
under  an  Act  of  Parliament  after  mentioned,  and  William  Nanson, 
who  was  the  Clerk  to  the  Corporation.     It  stated  that,  previously 
to  and  during  the  reigns  of  Henry  II,,  Henry  III.,  and  Edward  I., 
the  citizens  of  CarUsle  held  of  the  Crown,  during  its  pleasure, 
the  city  of  Carlisle,  and  two  mills  in  or  near  the  same,  and  a 
fishery  in  the  river  Eden,  in  Cumberland,  and,  also,  the  toll  of 
the  county,  together  with  the  liberties,  free  customs,  privileges 
and  appurtenances  to  the  city  and  other  the  premises  belonging, 
at  a  rent  of  52Z.  per  annum,  during  the  reign  of  King  Henry  II., 
and  at  a  rent  of  60Z.  per  annum  during  the  reigns  of  King 
Henry  HI.,  and  King  Edw.  I. :  that  King  Edw.  II.,  being  desirous 
of  improving  *the  city,  and  of  enabling  the  citizens  to  attend  to 
their  business  in  peace  and  quietness,  made  to  them  a  grant  of 
the  city  and  other  the  premises,  in  fee,  upon  trust,     *     *     that 
the  citizens  might,  out  of  the  property  and  revenue  contained  in 
the  grants,  keep  peace,  not  merely  within  the  city,  but  also  within 
the  liberties,  and  might  also  thereout  assist  the  garrison  in  resist- 
ing any  external  attack  which  the  Scotch,  or  other  enemies  of  the 
King,   might  make   on  them:    That  the   citizens   accordingly 
accepted   the  grants  upon   the  said   trusts,  and,  in  pursuance 
thereof,  maintained  and  kept  a  Mayor  and  two  bailiffs,  and 
certain  other  oflScers;  and  that,  in  further  pursuance  of  tlieir 
said  trust,  the  citizens  provided  and  kept  up  both  a  prison  and 
a  lock-up-house ;  and  that  such  Mayor,  bailiffs,  and  other  officers 
were  paid  for  their  services,  and  the  prison  and  lock-up-house 
were  provided  and  kept  up,  out  of  the  property  and  revenues 
contained  in  the  grants:     *     *     that  Charles  I.,  in  the   13th 
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year  of  his  reign,  in  compliance  with  a  petition  presented  to 
him  by  the  citizens,  confirmed  the  before-mentioned  grants; 
and  that  tha  charter  of  confirmation,  *  *  incorporated  the 
citizens  under  the  style  of  "  The  Mayor,  Aldermen,  Bailiffs  and 
Citizens  of  the  city  of  Carlisle,"  and  empowered  them  to  make 
laws  for  the  good  rule  and  governance  of  the  city,  and  of  the 
officers  and  the  residents  within  the  same,  and  for  setting  forth 
how  they  should  demean  themselves  for  the  public  good,  and 
good  rule  of  the  city,  and  other  matters  concerning  the  same. 
The  information  and  bill  then  stated  that  the  Corporation,  in 
pursuance  of  the  said  charters  and  the  said  trusts,  maintained 
and  paid,  out  of  the  revenues  arising  from  the  rights,  privileges 
and  property  comprised  in  the  charters,  certain  bailiffs,  beadles 
and  other  officers  for  the  purpose  of  keeping  peace  within  the 
city  and  hberties,  and  kept  up  the  lock-up-house,  and  a  prison 
for  debtors  and  persons  convicted  at  the  Sessions  for  the  city ; 
and  that,  from  the  granting  of  the  charter  of  incorporation  until 
after  the  passing  of  the  Act  of  Parliament  after-mentioned,  no 
person  residing  within  the  city  or  liberties  ever  paid,  or  was 
called  upon  to  pay,  any  sum  of  money  towards  the  *support  or 
maintenance  of  any  officer  employed  in  keeping  the  peace  of 
the  city  and  liberties,  or  in  administering  justice  therein,  the 
Corporation  being  bound,  by  the  charters  and  the  trusts  therein 
mentioned,  to  provide  a  sufficient  number  of  officers  for  such 
purposes,  and  to  pay  for  the  same  out  of  the  said  property  and 
revenues :  That,  since  the  year  1828,  the  Corporation  had  dis- 
missed some  of  the  peace  officers,  converted  the  lock-up-house 
into  shops,  and  pulled  down  the  prison:  that  the  Corporation 
having  thus  neglected  its  trust,  and  given  up  all  care  for  the 
maintenance  of  the  peace  of  the  city  and  hberties,  it  became 
necessary  to  apply  for  an  Act  of  Parliament  for  the  keeping  of 
peace  within  the  city  and  liberties ;  when  it  was  proposed  that 
the  Corporation  should  contribute  300Z.  a  year  for  that  purpose  ; 
but  that  they  refused  to  accede  to  that  proposal,  and  denied  that 
they  were  liable,  by  reason  of  the  charters,  or  any  trust  therein 
contained,  to  contribute  to  the  expense ;  and,  ParUament  being 
unable  to  try  the  question  as  to  the  liability  of  the  Corporation, 
an  Act  was  past  in  the  7th  and  8th  years  of  Geo.  IV.,  for 
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watching,  regulating  and  improving  the  city  of  Carlisle,  and  the    ATTORNBy- 
SQborbs  thereof,  by  which  certain  CommisBioners  were  appointed  r. 

for  carrying  the  Act  into  execution,  who  were,  amongst  other  o^CAmlisLE. 
things,  required  to  appoint  watchmen  and  beadles,  and  to  raise 
money  to  defray  the  expenses  of  obtaining  the  Act,  and  carrying 
it  into  execution,  and,  for  that  purpose,  to  make  rates  on  the 
occupiers  of  houses  and  other  buildings  within  the  city  and 
suburbs  ;  but  it  was  provided  that  the  Act  should  not  extend  to 
release  the  Corporation  from  any  expense  of  protecting  the  peace 
of  the  city,  nor  to  prevent  any  person  from  proceeding  against 
them  for  *the  non-performance  of  any  duty  which,  by  law,  [  **^3  ] 
charter,  custom  or  prescription,  they  were  bound  to  perform,  or 
for  the  non-application  of  their  revenues  for  the  purposes  for 
which,  by  charter,  custom,  prescription  or  usage,  such  revenues 
ought  to  be  appUed :  That  the  Commissioners  had  proceeded  to 
carry  the  Act  into  execution,  and  appointed  beadles  or  watchmen, 
and  levied  rates  for  their  payment,  and  that,  since  the  passing 
of  the  Act,  the  Corporation  had  not  maintained  any  peace  oflScer, 
or  paid  any  thing  towards  the  maintenance  of  the  police  establish- 
ment under  the  Act :  That  the  whole  of  the  revenues  of  the 
Corporation  arising  from  the  rights,  Uberties,  free  customs, 
privileges  and  properties,  comprised  in  the  charters,  were  applic- 
able, after  satisfying  the  ordinary  expenses  of  the  Corporation, 
and  ought  to  be  applied  in  keeping  peace  within  the  city  and 
liberties :  *  *  That,  besides  the  charters  before-mentioned, 
the  different  Kings  of  England  granted,  by  various  other  charters, 
various  other  rights,  liberties,  free  customs,  privileges  and 
property  besides  those  before-mentioned,  to  the  citizens,  and 
that  such  other  rights,  &c.  were  vested  in  the  Corporation  for 
the  purposes  before-mentioned;  and  that  such  other  charters 
were  in  the  possession  or  power  of  the  Corporation,  or  its  clerk  : 
That  the  Commissioners  *under  the  Act  of  Parliament,  claimed  [  *^^^  1 
an  interest  in  such  parts  of  the  revenues  of  the  Corporation  as 
were  applicable  to  the  keeping  of  the  peace  of  the  city  and 
Uberties ;  and  that,  by  the  Act,  the  Commissioners  were  to  sue 
and  be  sued  in  the  name  of  their  clerk.  The  information  and 
bill  prayed  for  an  account  of  the  revenues  of  the  Corporation 
which  had,  since  the  passing  of  the  Act  of  Parliament,  or  since 
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Attorney-    such  other  time  as  the  Court  should  think  proper,  been  produced 
r,  by  the  said  rights,  Uberties,  free  customs,  privileges  and  property, 

o^  Ci^LitLB.  ^^^  ^^^  ^^  ^^^  ®^™^  ^^  money  which,  during  the  same  period, 
were  of  right  payable,  and  had  been  paid,  out  of  such  revenues  ; 
and  that  the  surplus  of  such  revenues,  after  such  payments, 
might  be  ascertained,  and  be  declared  applicable  to  the  keeping 
of  the  peace  of  the  city  and  liberties  under  the  Act  of  Parliament, 
and  that  such  surplus  might  be  applied  accordingly,  and  be  paid 
to  the  Commissioners  for  that  purpose. 

The  Mayor  and  Corporation  and  Nanson,  their  clerk,  put  in  a 
general  demurrer  to  the  information  and  bill. 

Mr.  Home,  Mr.  Mathews  and  Mr.  Tinney  in  support  of  the 
demurrer : 

The  grants  were  made,  to  the  Corporation,  for  civil,  and  not 
for  eleemosynary  purposes,  and  there  is  no  instance  of  a  court  of 
equity  interfering  to  compel  a  civil  Corporation  to  perform  its 
duties.  The  proper  mode  of  proceeding  in  such  a  case  is  by 
mandamus  in  the  Court  of  King's  Bench  :t  The  King  v.  Barker,  I 
[  445  ]  The  Mayor  and  Commonalty  of  Colchester  v.  Lowt^n.%  Was  the 
Court  ever  known  to  refer  it  to  the  Master  to  settle  a  scheme  as 
to  the  mode  in  which  the  revenues  of  a  civil  Corporation  were  to 
be  applied  9     *     *     * 

The  information  asks  that  the  surplus  of  the  revenues  beyond 
what  has  been  applied  for  ordinary  corporate  purposes,  may  be 
paid  over  to  the  Commissioners.  How  is  this  Court  to  exercise 
a  judgment  as  to  what  are  proper  corporate  purposes,  and  what 
are  not  ?  Besides,  the  Corporation  may  say  that,  though  they 
have  not  applied  the  surplus,  yet  they  have  corporate  purposes 
to  which  they  intend  to  apply  it. 
[446]  *     *     In  The  Attorney -General  v.  Heelis,'\  the  Court  enter- 

tained jurisdiction,  because  a  fund  was  given  for  specific  trust 
purposes,  and  the  Commissioners  and  trustees  had  no  power  to 
apply  it  to  any  purposes  except  those  pointed  out  by  the  Act. 
Here  the  funds  are  given,  to  the  Corporation,  for  general 
purposes.     *     *     * 

t  1  Black.  Comment.  481.  §   12  B.  B.  216  (1  V.  &  B.  226). 

X  3  Burr.  1265.  ||  25  B.  B.  153  (2  Sim.  &  St.  67). 
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Mr.  Sugden,  Mr.  Bickersteth,  and  Mr.  Puixis,  in  support  of    Attornby- 
the  information  and  bill :  r. 

*     *     All  the  cases  shew  that,  if  there  is  a  general  obligation  op  Carlisle. 
to  be  performed  by  a  corporation,  which  is  in  the  nature  of  a       [  ^*7  ] 
charitable  use,  this  Court  will  give  relief. 

[See  the  cases  cited  in  the  judgment  post.l 

On  this  day,  his  Honor  delivered  judgment  [in  which  after  ^^'  ^• 
referring  at  length  to  The  Attorney-General  v.  Tlie  Corporation  [  443  ] 
of  Dublin,\  he  said:]  Lord  Eldon,  in  giving  his  judgment,  [449] 
plainly  seemed  to  think  that,  where  there  was  any  fund  created 
for  the  purpose  of  being  applied  to  some  public  purpose,  a  court 
of  equity  had,  by  its  original  jurisdiction,  a  right  to  see  to  the 
application  of  the  fund,  although  the  application  of  it  might  not 
happen  to  be  one  of  the  purposes  mentioned  in  the  Statute  of 
Charitable  Uses.  And  his  Lordship  takes  notice  of  his  own  judg- 
ment in  the  case  of  The  Attorney-General  v.  Brown,  I  and  modestly 
says,  that  his  judgment  in  that  case  is,  in  some  measure,  weakened 
by  what  the  Vice-Chancellor  §  said  in  *the  case  of  The  A  ttorney-  [  •450  ] 
General  v.  Heelis.  It  certainly  appears,  as  we  collect  from  his 
expressions,  that  he  does  not  altogether  coincide  with  what  was 
said,  by  the  Yice-Chancellor,  in  that  case ;  but  still  it  has  not 
been  overruled.  The  Vice-Chancellor,  in  that  case,  says,|i  **  I 
am  of  opinion  that  funds  derived  from  the  gift  of  the  Crown,  or 
from  the  gift  of  the  Legislature,  or  from  private  gift,  for  paving, 
lighting,  cleansing  and  improving  a  town  are,  within  the  equity 
of  the  Statute  of  Elizabeth,  charitable  funds  to  be  administered 
by  this  Court." 

Now,  in  the  present  case,  although  one  might  pause  before  one 
said  that,  without  doubt,  according  to  the  construction  of  the 
first  charter  which  is  stated,  the  Corporation  were  obliged  to 
apply  the  whole  of  their  revenues  arising  from  the  gift  to  public 
purposes,  (because  there  are,  certainly,  words  very  strongly  indi- 
cative of  the  intention  of  the  grantor  that  they  should  have  them 
for  their  own  use,)  yet  the  Court  cannot  lose  sight  of  the  usage 
that  has  prevailed.    Now  it  is  clear,  from  the  statement  in  the 

t  1  Bli.  (N.  S.)  337.    To  be  reported      DuUin, 
in  30  B.  B.  §  Sir  John  Leach. 

JSee    ^.    G.    V.    Corporation    of        ||  25B.R.  atp.  158(2Sim.  &St.  77). 
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Attorney,    bill  and  information,  tl)at  a  usage  has  prevailed  of  applying  the 
f;^  revenues  which  the  Corporation  of  Carlisle  had,  to  public  pur- 

o^  Carlisle  P^^®^  *  *^^»  therefore,  if  it  rested  on  the  mere  general  law, 
independent  of  any  general  expressions,  I  think  it  would  not  be 
very  easy  to  sustain  the  demurrer. 

But  it  appears  to  me  that  all  doubt  is  entirely  removed  by  the 
mode  in  which  the  general  charge  is  introduced  into  the  infor- 
mation ;  for  it  states  that,  although  the  Corporation  was  bound, 
[  '^oi  ]  by  its  charters,  *to  have  maintained,  out  of  its  revenues,  such 
part  of  the  police  establishment  as  is  necessary  to  provide  for 
the  due  order,  peace  and  security  of  the  persons  and  property 
being  within  the  city  and  liberties,  yet  the  Corporation  contend 
that  they  are  not  bound  to  pay  any  thing :  and  there  afterwards 
follows  this  charge :  ''  That,  besides  the  charters  hereinbefore 
mentioned,  their  Majesties,  the  different  Kings  of  England, 
granted,  by  various  other  charters,  various  other  rights,  liberties, 
free  customs,  privileges  and  property,  besides  those  hereinbefore 
mentioned,  to  the  said  citizens  of  the  said  city,  and  that  such 
other  rights,  liberties,  free  customs,  privileges  and  property,  are 
now  vested  in  the  said  Corporation,  for  the  purposes  hereinbefore 
mentioned,'*  that  is,  all  the  purposes  before  mentioned ;  and  it 
appears  to  me,  therefore,  that  there  being  this  general  charge, 
independent  of  the  general  doctrine,  this  demurrer  must  be  over- 
ruled. 

1830.  This  decision  was  affirmed  by  the  Lord  Chancellor:    see 

'^—'       8  L.  J.  Ch.  146—151. 


1829.  WILLIAMS   V.  DAVIES.t 

Jan,  16. 
(2  Simons,  461—463.) 

^^^^^^*  Motion  refused  to  dissolve  an  injunction,  granted  on  affidavit  and 

r  i«i  1  certificate,  to  restrain  execution  on  a  judgment  obtained  by  the  defen- 

*-        ^  dant  against  the  plaintiff,  the  latter  having  obtained  a  judgment  to  a 

greater  amount  against  the  former. 

The  bill  stated  that  the  defendant  Davies  had,  for  about  ten 
years,  rented  of  the  plaintiff  an  inn  at  Carmarthen,  at  the  rent 
of  502.    per   annum:   that   Davies   had  given,  to  the  plaintiff, 

t  Middhimi  v.  PoUoch  (1875)  L.  E.  20  Eq.  29,  36;  44  L.  J.  Ch.  384. 
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promissory  notes  to  the  amount  of  860Z.,  for  the  furniture  and  Williams 
stock  in  the  inn,  and  had  also  purchased  of  the  plaintiff  con-  davibs. 
siderable  quantities  of  malt :  that,  in  1827,  the  plaintiff  brought 
an  action,  against  Davies,  in  the  Court  of  Great  Sessions  for 
Carmarthen,  upon  the  promissory  notes  remaining  unpaid,  and 
obtained  judgment  for  600Z.  and  52.  8^.  Sd.  costs,  and  issued 
execution  thereon,  to  which  a  return  of  nulla  bona  was  made : 
that,  in  August,  1827,  the  plaintiff  distrained  upon  Davies  for 
arrears  of  rent,  and,  in  Trinity  Term,  1828,  Davies  brought  an 
action,  in  E.  B.,  against  the  plaintiff,  and  also  against  the 
Sheriff  and  his  officers,  alleging  that  the  distress  had  been 
illegally  made :  that,  there  having  been  some  irregularity  in  the 
proceedings,  the  defendants  in  the  action  allowed  judgment  to 
go  by  default,  and,  by  an  order  of  one  of  the  Judges  of  K.  B.,  the 
venue  in  that  action  (which  had  been  changed)  was  brought 
back  to  the  county  of  the  borough  of  Carmarthen,  and  Davies 
was  to  be  at  liberty  to  execute  the  writ  of  inquiry  at  Hereford, 
he  undertaking  to  pay  the  extra  costs  of  the  witnesses  on  both 
sides,  which  the  defendants  in  the  action  were  to  be  at  liberty  to 
deduct :  that  the  damages  in  this  action  were  assessed  at  6002. : 
that  the  plaintiff,  Williams,  had  agreed  to  indemnify  the  Sheriff 
and  his  officers  (who  also  were  *defendants  in  this  suit)  against  [  ♦462  ] 
the  damages  and  costs  in  that  action :  that  Williams  had 
applied  to  the  K.  B.  to  allow  him  to  set  off  the  6052.  8«.  8rf. 
against  the  damages  and  costs  in  Davies's  action,  subject  to  the 
Lien  of  Rogers,  Davies's  attorney,  (who  also  was  a  defendant 
in  this  suit),  but  that  the  E.  B.  refused  the  application,  on  the 
ground  that  Davies  had  made  an  affidavit  that  there  were  other 
accounts  between  him  and  WillisC^s,  but  that,  in  fact,  Davies 
was  very  largely  indebted  to  Williams,  on  balance  of  accounts : 
that  Davies  was  proceeding  to  tax  the  costs  in  his  action,  and  to 
enter  up  final  judgment  therein,  and  that  he  intended,  imme- 
diately upon  obtaining  it,  (which  he  would  be  able  to  do  in  a 
few  days),  to  issue  execution  in  his  action:  that  Davies  was  in 
insolvent  circumstances,  and  that  WilUams  was  unable  to  obtain 
payment  of  any  part  of  his  demand,  except  by  setting  off  the 
same  against  the  damages  and  costs  recovered  by  Davies.  The 
bill  then  contained  an  offer,  from  the  plaintiff,  to  satisfy  Bogers's 
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Williams  lien,  and  prayed  that  the  6051.  3«.  8d.,  and  the  other  sums  due 
davies.  from  Davies  to  the  plaintiff,  or  that  the  605Z.  8«.  3d.  alone, 
might  be  set  off  against  the  damages  and  costs  recovered  by 
Davies :  that  Davies  might  be  decreed  to  acknowledge  satisfac- 
tion of  his  judgment ;  that  the  necessary  accounts  might  be 
taken ;  ^  and  that  Davies  might  be  restrained  from  suing  out 
execution  upon  his  judgment.  On  the  6th  of  December,  1828, 
the  Vicb-Chancellor,  upon  aflSdavit  of  merits,  and  certificate  of 
bill  filed,  granted  an  injunction  in  terms  of  the  prayer. 

Davies,  before  putting  in  his  answer,  moved  to  dissolve  the 
injunction. 

f  *^3  ]  Mr.  Home  and  Mr.  Hayter,  in  support  of  the  motion : 

*  *  These  were  counter  judgments,  and  the  Court  of  King's 
Bench  refused  to  set  off  one  against  the  other. 

Mr.  Sugden  and  Mr.  Jacob  appeared  to  oppose  the  motion. 

But  the  Vice-Chancellor,  without  hearing  them,  said  that 
it  appeared  to  him  that  the  case  was  the  same  as  if  the  defen- 
dant's judgment  had  been  paid,  and  he  had  been  proceeding, 
at  law,  to  take  the  plaintiff  in  equity,  in  execution :  that  the 
judgment  was,  in  point  of  fact,  satisfied ;  and  that  although 
the  Court  of  King's  Bench  would  not,  in  point  of  form,  allow 
the  plaintiff's  judgment  to  be  set  off  against  the  defendant's,  yet 
that  it  was  right  that  it  should  be  done  in  this  Court. 

Motion  refused,  without  costs. 


1829.  FAEMEE  V.   CUETIS. 

Jan.  27. 

June  22.  (2  Simons,  466 — 468.) 

r  ^g^  1  The  mortgagor  is  a  necessary  party  to  a  bill  by  a  second  mortgagee  to 

redeem  the  first  mortgage,  and  foreclose  the  equity  of  redemption. 

The  bill  was  filed,  by  a  second  mortgagee,  to  redeem  the  first 
mortgage,  and  foreclose  the  equity  of  redemption ;  but  the  heir 
of  the  mortgagor  (who  was  dead)  was  not  made  a  parly  to  the 
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suit.     The  bill  alleged  that  the  plaintiffs  had  made  diligent      Fabmbr 
inquiry  after  the  residence  of  the  heir  of  the  mortgagor,  but       Curtis. 
were  unable  to  discover  where  he  resided,  or  whether  he  was 
living.     On  the  cause  coming  on  to  be  heard,  a  preliminarj- 
objection  was  taken,  because  the  mortgagor's  heir  was  not  a 
party  to  the  suit. 

Mr.  Turner,  for  the  defendants,  in  support  of  the  objection, 
cited  Fell  v.  Broivn,\  and  Pcdk  v.  Clintoriyl  and  said  that  the 
consequence  of  making  a  decree  in  this  suit,  would  be  that  the 
defendants  might  have  a  new  bill  filed  against  them,  on  the  heir 
coming  within  the  jurisdiction  of  the  Court. 

Mr.  Sugden,  for  the  plaintiffs : 

The  case  of  PcUk  v.  Clinton  has  nothing  to  do  with  the  present 
question.  For,  in  that  case,  two  estates  were  included  in  the 
mortgage,  and  the  relief  prayed  related  to  one  of  them  only. 
Fell  v.  Brown  is  the  only  case  that  applies :  and  there  Lord 
Thurlow  threw  out  merely  some  observations,  without  deciding 
the  matter.     *     *     * 

Mr.  Turner,  in  reply.     *     *     *  [  467  J 

The  Yice-Chancellor  said  that  the  point  was  of  great  import-       [  468  ] 
ance,  and  that  he  would  consider  of  it. 

Mr.  Sugden  then  mentioned  the  case  of  The  Bishop  oj 
Winchester  v.  Beavor.%     *     *     ♦ 

Mr.  Pepys,  Mr.  James,  and  Mr.  Ching,  were  also  counsel  in 
the  cause. 

On  this  day,  the  Vice-Chancellor  ordered  that  the  cause      June  22, 
should  stand  over,  for  want  of  parties,  and  that  the  plaintiffs 
should  pay,  to  the  defendants,  the  costs  of  the  day.|| 

t  2  Br.  C,  C.  276.  §  See  8  R.  R.  132, 134  (3  Vos.  314). 

t  8  R.  R.  283,  285  (12  Yes.  48,  see         ||  See  next  cose. 
pp.  53,  58). 
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J^'^f-,  ROSE  V.  PAGE. 

Feb.  4,  9. 


[471] 


(2  Simons,  471—472.) 

A  second  mortgagee  may  file  a  bill  of  foreclosure  against  tlie  mort- 
gagor and  third  mortgagee  without  making  the  first  mortgagee  a  i>arty. 

This  was  a  bill  of  foreclosure  filed,  by  a  second  mortgagee, 
against  the  mortgagor  and  the  third  mortgagee,  in  whose  deed 
the  prior  mortgages  were  recited.  The  defendants  demurred, 
because  the  first  mortgagee  was  not  a  party. 

Mr.  Spence  in  support  of  the  demurrer  : 

*  *  The  suit  will  not  enable  the  third  mortgagee  to  obtain 
his  money  by  redeeming  the  second  ;  but,  if  the  first  mortgagee 
had  been  a  party,  he  might,  in  this  suit,  have  obtained  either  his 
money  or  the  estate.     *     *     ♦ 

Mr.  Sufjden  and  Mr.  Lqftus  Loivndes  for  the  Bill : 

There  is  no  reason  for  preventing  a  second  mortgagee  from 
asserting  his  rights  against  the  persons  who  come  in  under  him. 
The  case  is  different  where  a  first  mortgagee  omits  to  make  the 
second  mortgagee  a  party  to  the  suit ;  for,  by  so  doing,  he  gives 
the  right  of  redemption  to  the  third  mortgagee.  There  is  no 
authority  against  the  practice  that  we  are  supporting,  and 
convenience  is  with  it. 

[  472  ]  After  the  argument  was  concluded,  the  Vice-Chancellor  said 

that  his  opinion  was  against  the  demurrer,  but  that  he  would 
consider  the  point. 

Feb.  9,        The  Vice-Chancellor  : 

The  bill  in  this  case  is  filed  by  a  second  mortgagee,  against 
the  mortgagor  and  the  third  mortgagee,  praying  for  an  account 
and  payment  of  what  is  due  to  the  plaintiff,  or  for  a  foreclosure. 
The  defendants  have  demurred  to  it  because  the  first  mortgagee 
is  not  made  a  party  :  and  the  question  is,  whether  it  is  necessary 
that  he  should  be  a  party.  It  was  admitted  in  the  argument, 
that   there  is    no    authority  upon    the   subject.     Convenience 
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requires  that  such  a  bill  should  be  supported.  All  the  subse- 
quent incumbrancers  have  taken  subject  to  the  first  mortgage ; 
and  therefore  they  dealt  on  the  footing  that  there  were  securities 
on  the  equity  of  redemption. 

I  have  not  been  able  to  find  any  authority  upon  the  subject, 
but  from  a  manuscript  note  of  the  late  Sir  Samuel  Bomilly,  it 
appears  to  have  been  his  opinion,  that,  to  a  bill  by  incum- 
brancers upon  an  estate,  to  have  the  estate  sold,  it  was  not 
necessary  to  make  annuitants  having  prior  charges  parties: 
and,  as  far  as  my  own  experience  goes,  I  remember  having 
prepared  such  bills,  and  no  objection  was  taken  to  them. 

Demurrer  overruled  A 


Rose 

r. 
Page. 


LEAR  V.   LEGGETT.J 

(2  Simons,  479—484 ;  S.  C.  7  L.  J.  Ch.  126 ;  affirmed  on  appeal,  1  Rnssell 

&  Mylne,  690—694.) 

A  testator  declared  trusts  of  stock  for  A.  for  life,  and,  after  his  decease, 
for  his  children,  and  declared  that  the  provision  he  had  made  for  A. 
should  not  be  subject  to  any  alienation  or  disposition  by  him,  but  if  he 
should  alienate,  or  attempt  to  alienate,  it  should  operate  as  a  forfeiture 
of  the  provision,  and  the  same  should  devolve  on  the  person  next 
entitled. 

A.  who  had  several  children,  became  bankrupt.  Held,  that  his 
assignees  were  entitled  to  his  life  interest. 

AxEXANDBR  GouDOE,  by  his  will,  gave  to  his  wife,  Sarah 
Goudge,  and  to  Jacob  Cope,  and  the  plaintiff,  Jeremiah  Lear, 
28,333/.  6«.  8rf.  Three  per  cent.  Consols,  upon  trust,  to  pay  to 
his  wife,  the  dividends  thereof,  for  her  life,  and,  after  her  decease, 
npon  trust  to  pay  the  dividends  thereof  unto  and  amongst  his 
son  and  daughters,  Alexander  Goudge,  Elizabeth,  the  wife  of 
Joseph  Batho,  and  Sarah,  the  wife  of  James  Ebenezer  Saunders, 
in  equal  shares,  for  their  respective  lives ;  and  after  the  decease 
of  his  son  and  daughters  respectively,  he  directed  that  one  third 
part  of  the  Bank  Annuities  should  be  in  trust  for,  and  should  be 
paid  and  transferred  unto  and  amongst  all  and  every  the  child 
and  children,  ^er  stirpes,  and  not  per  capita^  of  each  and  every  his 


1829. 
Feb,  7. 

Shadwell, 

v.-c. 

On  Appeal. 

1830. 

July  26. 

Lord 

Lyndhubst, 

L.C. 

[479] 


t  See  preceding  case. 

t  In  re   Carew,   *96,    1   Ch.    627, 


affirmed,  '96,  2  Ch.  311,  65  L.  J.  Ch. 
686,  C.  A. 
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Leab  said  son  and  daughters,  who  should  live  to  attain  the  age  of 
Leoqktt.  twenty-one  years,  equally  to  be  divided  among  such  children: 
and  until  the  respective  shares  of  such  children  should  become 
payable,  he  directed  that  his  trustees  should,  from  and  after  the 
several  deceases  of  his  wife  and  the  parents  of  such  child  or 
children,  receive  the  dividends  of  such  child's  share,  and  apply 
the  same  for  his  or  her  maintenance  and  education,  until  his, 
her  or  their  share  thereof  should  become  vested  and  payable. 

The  will  then  contained  the  following  proviso :  "  Provided 
always,  nevertheless,  and  my  mind  and  will  is  that  the  several 
provisions  hereinbefore  and  hereinafter  given  for  my  son  and 
[  •480  ]  daughters  during  *their  respective  lives,  shall  not,  nor  shall  any 
part  thereof  respectively,  be  subject  to  any  alienation  or  disposition, 
by  sale,  mortgage,  or  otherwise,  in  any  manner  whatsoever,  or 
by  anticipation  of  the  receipt ;  and,  in  case  they,  or  any  or  either 
of  them  shall  charge,  or  attempt  to  charge,  affect,  or  incumber  the 
same,  or  any  part  or  parts  thereof  respectively,  then  I  do  declare 
it  to  be  my  express  will  and  meaning  that  any  such  mortgage, 
sale,  or  other  disposition  or  incumbrance  so  to  be  made  by  them, 
or  either  or  any  of  them,  on  his,  her  or  their  life  annuity,  interest 
or  provision,  shall  operate  as  a  complete  forfeiture  thereof,  and 
of  all  benefit  therein,  during  the  remainder  of  their  respective 
natural  lives,  and  the  same  shall  devolve  upon  the  next  successor, 
or  person  or  persons  in  expectancy,  as  if  he,  she  or  they  were 
then  actually  dead."  The  testator  appointed  his  widow  and 
Jacob  Cope,  and  the  plaintiff,  his  executors.  The  testator  died 
about  the  year  1806.  The  widow,  Sarah  Goudge,  died  in  1821 ; 
Alexander  Goudge,  the  son,  was  then  of  age ;  and,  on  the  5th 
of  March,  1828,  a  commission  of  bankrupt  issued  against  him, 
under  which  he  was  found  a  bankrupt;  and  the  defendants, 
Leggett,  Peache  and  Birkett  were  chosen  his  assignees.  Alex- 
ander Goudge,  the  son,  had  eight  infant  children,  who  were  also 
defendants. 

The  bill  was  filed  by  the  trustees  of  the  stock.  The  question 
raised  by  it  was,  whether  the  assignees  were  entitled  to  the  third 
part  of  the  dividends  of  the  stock,  during  the  remainder  of  the  life 
of  Alexander  Goudge,  the  son,  or  whether,  upon  his  bankruptcy,  his 
children  became  entitled  to  his  share  of  the  stock,  in  possession. 
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Mr.  Koe,  for  the  plaintiffe.  Lear 

r. 
Leooett. 
Mr.  Sugden,  for  the  assignees :  [  *8i  ] 

The  question  in  cases  of  this  nature  is,  whether  the  act  upon 
which  the  devolution  of  interest  is  to  take  place,  is  to  be  done  by 
the  party,  or  whether  he  is  to  be  passive,  or  may  be  passive :  The 
King  v.  Robinson.\  *  *  It  may  be  useful  to  state  that,  in  the 
judgment  in  that  case,  the  marginal  note  in  Dommett  v.  Bedfordl 
is  said  to  be  entirely  incorrect.  Now  bankruptcy  is  an  alienation, 
not  by  the  voluntary  act  of  the  legatee,  but  by  operation  of 
law:     *     *     Sheey.  Hale^%  Wilkinson  y.  Wilkin$(m.\\ 

Mr.  Home  and  Mr.  Knight^  for  the  children  of  Alexander       [  482  ] 
Goudge,  the  son : 

*  *  In  Cooper  v.  Wyatt,^  the  words  of  the  proviso  were  not 
so  large  as  they  are  in  the  present  case,  and  yet  it  was  held  that 
the  interest  of  the  son  did  not  pass  to  his  assignees,  on  his 
becoming  bankrupt;  but  that  his  children  became  entitled.  The 
event  which  the  testator  meant  to  provide  against  was,  an  aliena- 
tion of  the  annuity,  under  any  circumstances,  whereby  it  would 
become  no  longer  applicable  to  the  personal  support  of  the  son 
and  his  family. 

The  Yicb-Ghancellob  : 

This  is  not  a  case  in  which  I  can  hold,  on  the  words  of  this 
proviso,  that  the  limitation  over  took  effect ;  and  it  appears  to  me 
that  the  cases,  which  have  been  cited  in  support  of  the  children's 
claim,  do  not  warrant  the  argument  in  their  favour. 

The  words  of  this  will  must,  as  ia  all  cases  of  the  like  nature,  [  483  ] 
be  construed  with  great  strictness.  In  Dommett  v.  Bedford,  the 
annuity  on  which  the  question  arose,  was  given  by  reference  to 
the  annuity  given  to  the  niece.  There  the  testator  gave  the 
annuity  to  his  niece,  Anne  Ireland,  and  declared  that  the  same 
should,  from  time  to  time,  be  paid  to  herself  only,  and  that  a 
receipt  under  her  hand,  and  no  other,  should  be  a  sufficient 

t  V2  E.  B.  739  (Wightwick,  386).  §  9  E.  E.  198  (13  Ves.  404). 

t  6  T.  B.  684  (see  the  judgment  ||  19  E.  E.  266  (3  Swanst.  516). 

in  the  present  case).  H  21  E.  E.  336  (5  Madd.  482). 

R.B. — VOL.  XXIX.  10 


146  1829.    CH.     2  SIM.  488—484.  [r.r. 

Leab  discharge  for  the  payment  thereof;  his  intent  being  that  the  said 
Lkoobtt.  annuity,  or  any  part  thereof,  should  not  be  alienated  for  the 
whole  term  of  her  life,  or  for  any  part  of  the  said  term;  and 
that,  if  the  same  should  be  so  alienated,  the  said  annuity  should 
immediately,  thereupon,  cease  and  determine.  The  testator 
does  not  say  that,  if  the  annuity  was  alienated  by  the  act  of  the 
party,  it  should  cease ;  therefore  that  is  not  a  case  in  which  the 
benefit  was  to  go  over  on  an  act  done  by  the  party.  The  case  of 
Cooper  V.  Wyatt  is  totally  different  from  the  one  now  before  me. 
The  Yice-Ghancellob,  in  giving  judgment,  calls  in  aid  of  his 
construction  of  the  proviso,  the  mode  in  which  the  benefit  is 
given  to  the  nephew,  and  says :  "  Here  is  no  gift  to  the  nephew 
other  than  a  direction  that  the  payment  should  be  made  into  his 
proper  hands,  but  not  to  his  assigns,  and  for  his  own  use  and 
benefit;  which  expressions  naturally  import  an  intention  of 
personal  enjoyment  by  the  nephew,  and  the  exclusion  of  all  who 
attempt  to  claim  through  him ;  and,  in  this  sense,  the  words  '  his 
assigns,'  will  as  well  comprehend  the  assignees  by  operation  of 
law,  as  the  assignees  by  his  own  act.''  The  judgment,  therefore, 
did  not  rest  on  the  proviso  alone,  but  on  the  proviso  taken  in 
connection  with  the  limited  words  of  the  gift.  (His  Honor  here 
I  •*84  ]  read  that  part  of  the  will  in  this  case  in  *which  the  trusts  were 
declared,  and  then  proceeded.)  Now  here  is  a  gift  totally  unlike 
the  gifts  in  Dommett  v.  Bedford,  and  Cooper  v.  Wyatt.  The 
testator  then  directs  that  the  gift  shall  not  be  subject  to  any 
alienation,  or  disposition  by  sale,  mortgage,  or  otherwise,  in  any 
manner  whatsoever.  Now  these  words  alone  do  not  create  any 
forfeiture.  The  testator  then  declares  that,  in  case  his  son 
or  daughters  should  charge,  or  attempt  to  charge,  affect,  or 
incumber,  &c.  Now  all  these  words  refer  to  a  voluntary  act 
of  the  party,  and  point  at  a  voluntary  alienation ;  and  I  am  of 
opinion  that  no  act  has  been  done,  in  this  case,  which  can  be 
said  to  be  a  voluntary  alienation  or  attempt  to  alienate;  and 
I  must,  therefore,  declare  that  the  assignees  are  entitled  to 
the  life-interest  of  Alexander  Goudge,  the  son,  in  the  fund  in 
question,  t 

t  See  Brandon  v.  Robinson,  U  B.  R.  226  (18  Ves.  429);  Graves  v.  Dolphin, 
27  E.  E.  166  (1  Sim,  66V 


VOL.  XXIX.] 


1829.     CH.     2  SIM.  484. 


147 


[This  decision  was  aflSrmed  on  appeal  by  Lord  Lyndhurst,  L.  C, 
as  reported  in  1  Eussell  &  Mylne,  690.  The  report  of  the  judg- 
ment of  the  Lord  Chancellor  is  very  short,  and  no  farther 
report  of  the  appeal  appears  necessary. — 0.  A.  S.] 


Lear 

r. 

Leooett. 

1830. 
July  26. 


M0E8E  V.  MORSE. 

(2  Simons,  485—487.) 
A  testator  gave  to  His  daughter  and  her  children  5,000/.,  3,000Z.  to  be 
paid  in  one  year  after  his  decease,  and  2,000/.  after  the  decease  of  his 
wife,  and  appointed  A.  B.  trustee  of  those  sums  for  his  daughter  and 
her  children.  The  Court  declared  the  5,000/.  to  be  in  trust  for  the 
daughter  for  life,  and  after  her  decease  for  all  her  children,  whether 
bom  in  the  testator's  lifetime  or  after  his  decease. 

SiDAY  Hawes  made  his  will,  dated  the  20th  of  March,  1827, 
and  after  making  certain  specific  bequests,  and  giving  an  annuity 
to  his  wife,  proceeded  as  follows:  ''I  give  and  bequeath  unto  my 
daughter,  Anne  Morse  and  her  children,  for  their  sole  use  and 
benefit,  5,000Z. ;  3,0002.  thereof  to  be  paid  within  one  year  after 
my  decease,  and  the  other  2,000Z.  within  one  year  after  the 
decease  of  my  wife :  and  I  do  appoint  Mr.  John  Courage,  and  my 
sons  Siday  Hawes  and  Robert  Hawes,  trustees,  for  the  said  sums 
of  money,  for  my  daughter  Anne  Morse  and  her  children.  I 
devise  and  bequeath,  unto  my  daughter  Elizabeth  Hawes,  and 
her  heirs,  7,000f. ;  6,000i.  thereof  to  be  paid  within  one  year  after 
my  decease,  with  6Z.  per  cent,  interest  from  my  decease  upon  the 
said  5,000L,  and  the  other  2,000Z.  to  be  paid  within  one  year 
after  the  decease  of  my  wife,  Elizabeth  Hawes.  I  devise  and 
bequeath,  unto  my  daughter  Susan  Courage  and  her  children,  for 
their  sole  use  and  benefit,  6,000{. ;  4,000Z.  thereof  to  be  paid 
within  one  year  after  my  decease,  and  the  remaining  2,000/.  to 
be  paid  within  one  year  after  the  decease  of  my  wife :  and  I  do 
appoint  Mr.  John  Morse,  and  my  sons  Siday  Hawes  and  Robert 
Hawes,  trustees,  for  my  daughter  Susan  Courage,  and  her 
children,  for  the  said  sum  of  6,0002."  The  testator  died  on 
the  6th  October,  1827,  and  left  surviving  him  his  widow,  and 
his  daughters  Anne  Morse  and  Susan  Courage,  and  nine  children 

10—2 


1829. 
Feh.  11. 

Shadwell, 
V.-C. 

[485] 
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MoBSE       of  Anne  Morse,  all  infants,  and  two  children  of  Susan  *Courage, 

MoBSE.       who  were  also  infants.     On  the  19th  of  July,  1828,  another  child 

[  •486  ]       was  born  to  Anne  Morse.     The  bill  was  filed  by  the  trustees  and 

executors  of  the  will,  against  Mrs.  Morse  and  Mrs.  Courage  and 

their  children,  in  order  to  obtain  the  opinion  of  the  Court  upon 

the  bequests  to  those  parties. 

The  bill  prayed  that  the  rights  and  interests  of  the  defendants 
to  the  legacy  of  5,000Z.,  bequeathed  for  the  benefit  of  Anne  Morse 
and  her  children;  and  to  the  legacy  of  6,000Z.,  bequeathed  to 
Susan  Courage  and  her  children,  might  be  declared  by  the  Court. 
Anne  Morse,  by  her  answer,  claimed  to  be  entitled,  for  life,  to 
the  interest  of  the  whole  of  the  legacy  of  5,000Z.,  given  unto  or 
in  trust  for  her  and  her  children,  namely,  to  the  interest  of 
8,000/.,  part  of  that  sum,  from  the  end  of  one  year  after  the 
decease  of  the  testator,  and  to  the  interest  of  2,000Z.,  the 
remainder,  from  the  decease  of  the  testator's  widow.  Susan 
Courage  made  a  like  claim,  in  her  answer,  as  to  the  legacy 
of  6,000Z. 

The  children  of  Mrs.  Morse  bom  in  the  testator's  life-time, 
and  the  two  children  of  Mrs.  Courage,  claimed,  by  their  answers, 
to  be  entitled  equally,  as  tenants  in  common  with  their  mothers, 
to  absolute  vested  interests  in  the  5,000i.  and  6,000Z.  respectively. 
The  child  of  Mrs.  Morse  born  after  the  testator's  death,  claimed 
the  same  interest,  under  the  will,  as  his  brothers  and  sisters 
should,  in  the  opinion  of  the  Court,  be  entitled  to. 

[  487  ]  Mr.  Teedy  for  the  plaintiffs. 

Mr.  Knight,  for  the  defendants  Mrs.  Morse  and  Mrs.  Courage. 

Mr.  R.  D.  Thomson,  for  the  child  of  Mrs.  Morse  which  was 
born  after  the  testator's  decease. 

Mr.  Milford,  for  the  other   defendants,   cited   Cooper  v. 
Thomton.\ 

The  Vicb-Chancellor  : 

It  is  clear  that  the  testator  did  not  intend  an  immediate  pay- 
ment of  the  two  legacies ;   and  there  would  be  an  inconsistency 

t  3  Br.  C.  C.  96,  186. 
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with  respect  to  them  if  the  mothers  did  not  take  life  interests, 
for  then  different  classes  of  children  would  become  interested  in 
the  two  portions  of  the  legacies.  I  must  therefore  put  such  a 
construction  upon  the  bequests  as  will  make  all  the  children 
participators.  Declare  the  legacy  of  5,000Z.  to  be  in  trust  for 
Mrs.  Morse  for  her  life,  and  after  her  decease,  for  all  her  children ; 
and  the  legacy  of  6,0002.  to  be  in  trust  for  Mrs.  Courage  and  her 
children,  in  like  manner. 


MOBSE 

V. 
MOBSK. 


TOMLINSON    V.    LYMEE. 

(2  Simons,  489—490.) 

A  plaintiff  in  a  tithe  emit  is  not  entitled  to  a  production  of  receipts  for 
moduses  and  compositions,  given  to  the  defendants  by  the  plaintiff  and 
his  predecessors,  some  of  those  receipts  relating  to  tithes  not  sued  for, 
and  the  others  being  eyidence  for  the  defendants,  and  not  for  the 
plaintiff. 

This  was  a  suit  for  tithes  of  hay,  milk,  calves  and  agistment. 
The  defendants,  in  their  answers,  admitted  that  they  had  in  their 
custody  several  receipts  for  moduses  and  compositions  given  to 
them  by  the  plaintiff  and  his  predecessors,  but  submitted  that  they 
ought  not  to  be  compelled  to  produce  them,  inasmuch  as  some  of 
the  receipts  were  given  for  compositions  for  tithes  of  corn  (which 
were  not  claimed  by  the  bill),  and  the  others  were  evidence  for  the 
defendants,  and  not  for  the  plaintiff. 

Mr.  Rolfe,  for  the  plaintiff,  now  moved  that  the  defendants 
might  be  ordered  to  produce  the  receipts.     *     *     * 

Mr.  Spence,  for  the  defendants,  said  that  the  plaintiff  could 
not  be  entitled  to  have  the  receipts  in  question  produced,  as  they 
were  the  defendants'  evidence,  and  because  they  were  given 
by  the  plaintiff,  and  therefore  could  not  be  admitted  as  evi- 
dence for  him.     He  referred  to  Bligh  v.  Ber8on,\  and  Firkins  v. 


1829. 
Feb,  12. 
Mar,  2. 

SHADWELL, 

V.-C. 

[489] 


The  VicB-CflANCBLLOR : 
As  to  those  receipts  which  were  given  for  compositions  for 
t  7  Price,  205.  J  13  Price,  193. 


[490] 
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TOMLINBON 

r. 
Ltmer. 


tithes  of  corn,  the  plaintiff  can  have  no  right  to  see  them,  as 
they  relate  to  matters  not  in  dispute :  and,  as  to  those  that 
do  relate  to  the  matters  in  dispute,  on  the  authority  of  Bligh 
V.  Berson,  and  Firkins  v.  Lowe,  I  shall  make  no  order. 


1829. 
Feb,  27. 

Shadwell, 
V.-C. 

[490] 


[491] 


STONE  V.   MAULE. 

(2  Simong,  490—491.) 

A  bequest  to  H.  D.  for  his^own  use,  and  in  case  he  should  die  in  the 
testator's  lifetime,  or  afterwards,  without  having  any  child  or  children, 
then  over.  H.  D.  surviyed  the  testator,  and  died  without  haying  had  a 
child :  Held,  that  the  gift  oyer  took  effect. 

A  TESTATOR  bequeathed  the  residue  of  his  personal  estate  ta 
H.  Dodderidge,  for  his  own  use  and  benefit;  and,  in  case  H. 
Dodderidge  should  happen  to  die  in  his  lifetime,  or  afterwards, 
without  having  any  child  or  children,  then  the  testator  gave  the 
residue  to  his  nephew  and  nieces,  John,  Elizabeth,  and  Mary 
Stone. 

H.  Dodderidge  was  an  illegitimate  child.  He  survived  the 
testator,  and  died  without  ever  having  had  any  child. 

The  question  was  whether,  under  this  bequest,  the  residue 
vested,  absolutely,  in  H.  Dodderidge :  in  which  case  the  Crown 
would  have  been  entitled  to  it,  he  having  died  without  issue; 
and  the  Attorney-General  was,  in  consequence,  made  a  defendant 
in  the  cause. 

Mr,  Wray,  for  the  Attorney-General : 

*  *  There  is  no  distinction  between  the  expressions  **  dying 
without  children,"  and  **  dying  without  having  children; "  and, 
as  the  former  words  will  give  an  estate  tail,  why  should  not  the 
latter  have  the  same  effect.     *     *     * 

Mr.  Surjden  and  Mr.  Barber  appeared  for  the  nephew  and 
nieces  of  the  testator,  but  were  not  required  to  argue  the  case. 

The  Vice-Chancellor  : 

It  has  been  assumed,  in  the  argument  for  the  Crown,  that  the 
words  "without  having  any  child  or  children"  are  to  be  taken 
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as  synonymouB  with  the  expression  "  without  issue."  But  why 
am  I  to  put  a  construction  upon  those  words,  which  they  do  not 
strictly  bear,  for  the  purpose  of  defeating  the  intention  of  the 
testator?  The  question  is,  not  what  is  the  elBfect  of  words  creating 
an  estate  tail,^but  of  words  making  a  gift  over.  It  appears  to 
me  that  I  should  defeat  the  testator's  intention  in  this  case, 
if  I  did  not  hold  that  the  gift  over  took  effect  on  the  death  of 
H.  Dodderidge. 


Stoke 

r. 
Maule. 


FAEMEE  V.  MAETIN.t 

(2  Simons,  602—512.) 

A.  haying  a  power  to  appoint  10,000/.  amongst  his  younger  children, 
appoints  it  to  them  equally,  reserving  to  himself  a  power  of  revocation 
as  to  5,000/.,  which  he  afterwards  irrevocably  appoints  to  E.,  one  of  the 
children,  in  consideration  of  her  having  agreed  to  apply  part  of  it  in 
payment  of  his  debts.  Afterwards  A.,  by  a  deed,  to  which  E.  is  also  a 
party,  revokes,  with  her  consent,  the  last  appointment,  as  to  2,500/., 
and,  in  pursuance  of  all  powers,  appoints  that  sum  to  a  child  by  a 
second  marriage,  and  confirms  E.'s  title  to  the  remainder  under  the 
former  appointment.  Held,  that  the  appointment  of  the  5,000/.  being 
void,  the  appointment  of  the  2,500/.  must  also  fail. 

By  indentures  of  lease  and  release,  of  the  11th  and  12th  of 
February,  1771,  estates,  in  the  counties  of  Cambridge,  Worcester 
and  Gloucester,  were  conveyed  to  Thomas  Martin  the  elder,  for 
life,  with  remainder  to  his  first  and  other  sons,  in  tail  male: 
and  Thomas  Martin  the  elder  was  empowered  to  demise  any 
part  of  the  estates,  to  trustees,  for  a  term  of  years,  to  commence 
from  his  death,  upon  trust  to  raise  10,000Z.  for  the  portion  or 
portions  of  all  and  every  or  any  of  his  child,  or  children,  other 
than  an  eldest  or  only  son,  such  sum  to  be  paid  to  or  amongst 
such  child  or  children,  in  such  shares,  and  at  such  times,  and 
subject  to  and  under  such  powers  of  revocation,  conditions, 
provisoes,  limitations,  declarations  and  agreements,  as,  in  the 
deed  or  deeds  by  which  the  power  should  be  exercised,  should  be 
inserted  and  declared.  By  indentures  of  lease  and  release,  of  the 
21st  and  22nd  of  September,  1778,  estates  in  Surrey  were  settled 
to  the  same  uses,  and  subject  to  a  similar  power ;  but  they  were 
to  be  auxiliary  only  to  the  other  estates  in  raising  the  10,000/. 

t  Cp.  Aakham  v.  Barker  (1830)  12  Beav.  499. 


1828. 
Feb,  27. 

Shadwell, 
V.-C. 

[  502  ] 
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Farmer  In  1794,  Thomas  Martin  the  elder,  having  then  living  two 

Mabtin.  children  only,  namely,  the  plaintiiBf,  Judith  Farmer,  and  the 
defendant,  Eleanor  Martin,  by  an  indenture  dated  the  16th 
of  July  in  that  year,  after  reciting  that  he  was  desirous  of  pro- 
viding portions  for  his  two  daughters,  pursuant  to  the  before- 

[  *'^03  ]  mentioned  ♦powers,  in  exercise  of  those  powers,  demised  the 
estates  to  George  Martin,  for  one  thousand  years,  to  be  computed 
from  the  day  of  his  decease,  upon  trust  to  raise  10,000Z.,  for  the 
portions  of  his  two  daughters,  and  to  pay  the  same  to  them, 
in  equal  shares,  with  interest  at  4  per  cent.,  from  his  decease : 
and  he  declared  that  the  portions  should,  upon  the  execution 
of  the  indenture,  become  vested  and  transmissible  interests  in 
his  two  daughters :  Provided  that  it  should  be  lawful  for  him, 
by  deed  or  will,  to  revoke  or  to  vary  the  appointment  by  appointing 
more  of  the  10,000Z.  to  one  than  to  the  other  of  his  daughters, 
or  by  appointing  the  same  to  them  or  either  of  them,  or  to  such 
other  child  or  children  as  he  might  thereafter  have,  except  an 
eldest  or  only  son. 

In  1796,  George  Martin,  the  trustee  of  the  term,  died,  having 
appointed  the  defendant,  the  Rev.  Joseph  Martin,  his  executor. 
In  1804,  Thomas  Martin  the  elder,  being  desirous  that  the  interest 
of  his  two  daughters  in  a  moiety  of  the  10,000Z.  should  become 
irrevocable,  by  an  indenture  dated  the  27th  of  March  in  that  year, 
in  pursuance  of  the  power  reserved  by  the  deed  of  the  16th  July, 
1794,  absolutely  and  irrevocably  appointed  5,000i.,  part  of  the 
10,000Z.,  to  his  two  daughters,  in  equal  shares,  but  such  last- 
mentioned  appointment  was  not  to  prevent  his  exercising  the 
power,  reserved  by  the  deed  of  July,  1794,  as  to  the  remainder 
of  the  10,000Z. 

In  1806,  Thomas  Martin  the  elder,  being  in  embarrassed  cir- 
cumstances, and  having  an  illegitimate  son,  the  defendant, 
Thomas  Martin  the  younger,  it  was  arranged,  between  him  and 

[  *504  ]  his  daughter  Eleanor,  that  *he  should  make  an  irrevocable 
appointment  of  the  remaining  5,0002.  to  her,  and  that  she  should 
assign  part  of  that  sum  for  the  benefit  of  his  creditors,  and  make 
a  provision,  for  Thomas  Martin  the  younger,  out  of  the  remainder. 
In  pursuance  of  this  arrangement,  Thomas  Martin  the  elder,  by 
a  deed-poll  of  the  26th  of  November,  1806,  (after  reciting  the 
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Beveral  deeds  before-mentioned),  by  force  of  the  powers  given  to  farmer 
him  by  those  deeds,  and,  particularly,  by  the  deed  of  the  27th  of  martin. 
March,  1804,  in  consideration  (as  it  was  expressed)  of  his  natural 
love  and  affection  for  his  daughter  Eleanor,  irrevocably  appointed, 
to  her,  5,000Z.,  the  remainder  of  the  10,0002. :  and  Eleanor 
Martin,  by  an  indenture  of  the  18th  of  April,  1807,  assigned,  to 
Thomas  Martin  the  younger,  a  moiety  of  the  last-mentioned 
5,000/.,  but  she  refused  to  assign  any  part  of  that  sum  for  the 
benefit  of  her  father's  creditors. 

In  1801,  Thomas  Martin  the  elder  married  Anne  Payne,  and 
had  issue,  by  her,  the  defendants,  James  Thomas  Martin,  and 
Ann  Martin:  and,  by  a  deed-poll  of  the  6th  of  August,  1819, 
executed  by  Thomas  Martin  the  elder,  and  his  daughter  Eleanor, 
after  reciting  the  deed-poll  of  the  26th  of  November,  1806,  and 
that  Thomas  Martin  the  elder  was  desirous  of  revoking  the 
appointment,  thereby  made  in  favour  of  Eleanor  Martin,  so  far 
as  related  to  2,500/.,  part  of  the  5,0002.  thereby  appointed,  and 
of  absolutely  appointing  the  2,500/.,  the  former  appointment 
of  which  was  intended  to  be  thereby  revoked,  to  or  in  favour  of 
Ann  Martin,  and  that,  in  consideration  of  Thomas  Martin  the 
elder  having  agreed  to  secure,  to  Eleanor  Martin,  an  annuity  of 
250/.,  during  her  natural  life,  if  he  should  so  long  live,  Eleanor 
Martin  had  agreed  to  join  in  executing  *the  present  deed-poll,  in  [  *^^^  3 
order  to  testify  her  consent  to  Thomas  Martin  the  elder  revoking 
the  appointment  of  the  2,500/.,  as  appointed  by  the  deed-poll  of 
26th  of  November,  1806,  and  to  his  appointing  the  same  in  favour 
of  Ann  Martin,  in  the  manner  after  mentioned,  and  also  to  con- 
firm such  appointment,  as  far  as  was  in  her  power:  It  was 
witnessed  that,  in  pursuance  of  the  agreement,  and  of  the  annuity 
of  250/.,  intended  to  be  secured,  by  Thomas  Martin  the  elder,  to 
Eleanor  Martin,  to  commence  from  the  date  thereof,  Thomas 
Martin  the  elder,  with  the  privity  of  Eleanor  Martin,  and  in 
exercise  of  all  powers  enabling  him  in  that  behalf,  revoked  the 
appointment,  made  by  the  deed-poll  of  the  26th  November,  1806, 
of  and  concerning  2,500/.,  part  of  the  5,000/.  thereby  appointed 
in  favour  of  Eleanor  Martin,  and  he  appointed,  and  Eleanor 
Martin  ratified  and  confirmed,  the  said  2,500/.,  unto  Ann  Martin, 
and  declared  that  the  same  sum  should,  immediately  upon  the 
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Farmbb  execution  thereof,  be  a  vested  interest  in  her,  and  as  such,  trans- 
Mabtin.  missible  to  her  executors,  administrators  and  assigns,  absolutely 
and  wholly  acquitted  and  discharged  from  any  control,  power  or 
claim  of  Thomas  Martin  the  elder,  or  of  Eleanor  Martin:  and 
it  was  thereby  provided  that  nothing  therein  contained  should 
extend,  or  be  construed  to  extend  to  alBfect  or  render  void  the 
appointment,  made  by  the  deed-poll  of  the  26th  of  November, 
1806,  of  the  sum  of  2,500Z.,  the  other  part  of  the  6,000Z.  thereby 
appointed  in  favour  of  Eleanor  Martin  absolutely,  but  that  she 
should  continue  fully  and  absolutely  entitled  to  the  same  sum  of 
2,500Z.  in  the  same  manner  as  she  would  have  been  entitled 
thereto  if  the  present  deed-poll  had  not  been  executed. 
[  506  ]  In  July,  1821,  Thomas  Martin  the  elder  died. 

The  bill  was  filed  by  Mr.  and  Mrs.  Farmer,  against  [Eleanor 
Martin]  James  Thomas  Martin,  Thomas  Martin  the  younger, 
Ann  Martin,  the  Rev.  Joseph  Martin,  and  Sir  Anthony  Lechmere 
and  John  Williams  Martin,  who  were  the  trustees  of  Mr.  and 
Mrs.  Farmer's  marriage  settlement,  and  also  against  Peter 
Earnshaw,  who  was  in  possession  of  the  deed-poll  of  the  26th 
of  November,  1806.  It  alleged  that  Sir  A.  Lechmere  and  John 
Williams  Martin  were,  as  trustees  of  the  plaintiffs'  marriage 
settlement,  entitled  to  2,500Z.,  part  of  the  10,000L  under  the 
indenture  of  the  27th  of  March,  1804 ;  and  that  the  deed-poll  of 
the  26th  of  November,  1806,  having  been  made  under  the  circum- 
stances before  stated,  was  fraudulent  and  void,  as  against  the 
plaintiffs,  and  that  the  plaintiff  Judith  Farmer,  or  the  plaintiff 
Thomas  Farmer,  in  her  right,  was,  under  the  indenture  of  the 
16th  of  July,  1794,  entitled  to  the  farther  sum  2,500Z.,  other  part 
of  the  10,000Z. 

The  bill  charged  that  Thomas  Martin  the  elder  had,  in  August, 
1819,  no  right  or  power  to  execute  the  deed-poll  of  the  6th  of 
that  month. 

The  bill  prayed  that  the  10,000/.  might  be  raised,  by  sale  or 
mortgage  of  the  estates,  and  that  the  deed-poll  of  the  26th  of 
November,  1806,  [might  be  declared  null  and  void,  as  against 
the  plaintiffs ;  and  that  the  10,000/.  might  be  paid,  in  moieties,  to 
the  plaintiff  Judith  Farmer  and  the  defendant  Eleanor  Martin ; 
and  that  it  might  be  declared  that  the  deed-poll  of  the  6th  of 
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August,  1819,  was  void,  as  against  the  plaintiffs,  and  that  it  might       farmeb 
be  set  aside  accordingly.]    Eleanor  Martin  died,  after  having  put      martin. 
in  her  answer.     The  defendant  Thomas  Martin  the  younger,  was        [  507  ] 
her  executor,  and  the  suit  was  revived  against  him. 

There  was  no  evidence  that  the  annuity  of  2501.  had  been  ever 
paid,  or  granted  to  Eleanor  Martin. 

Mr.  Treslovef  Mr.  Bickersteth,  and  Mr.  Mathews,  for  the 
plaintiffs,  said  that  the  deed-poll  of  1806  contained  no  power  of 
revocation,  and  that,  therefore,  Thomas  Martin  the  elder  could 
not,  by  the  deed  of  1819,  affect  the  appointment  made  by  the 
deed-poll  of  1806 :  that  the  deed  of  July,  1794,  remained  in  force 
as  to  the  6,000Z.  not  irrevocably  appointed  by  the  deed  of  1804, 
the  deed  of  1806  being  void :  Daubeny  v.  CockbumA 

Mr.  Sugden,  and  Mr.  Turner,  for  the  defendant   Thomas 
Martin : 

This  defendant  is  entitled  to  2,600Z.  in  his  own  *right,  and  to       t  *^^®  3 
2,500Z.  as  the  representative  of  Eleanor  Martin. 

The  deed  of  1819,  so  far  as  respects  the  2,600Z.  not  appointed 
to  Ann,  operates  as  a  confirmation  of  the  appointment  of 
1806.  *  *  The  proviso  in  the  deed  of  1819  amounts  to  an 
appointment. 

But,  if  this  view  of  the  case  cannot  be  supported,  Thomas 
Martin  the  younger  is  entitled  to  6,000Z.  as  the  representative 
of  Eleanor  Martin ;  for,  if  the  deed  of  1806  cannot  be  maintained, 
Eleanor  Martin  took  nothing  under  it,  and,  therefore,  she  could 
make  no  assignment  to  Ann  Martin.  It  is  impossible  to  support 
the  deed  of  1819,  unless  the  deeds  of  1806  and  1807  are  main- 
tained ;  for  Eleanor  did  not  intend  to  divest  herself  of  any  part 
of  the  fund,  unless  Thomas  Martin  should  take  what  was  given 
to  him.     *     *     * 

Mr.  Pepys,  and  Mr.  Knight,  for  the  defendant  Ann  Martin, 
contended  that,  the  deed  of  1806  being  void,  the  power  of  Thomas 
Martin  the  elder,  under  the  deed  of  1804,  was  not  affected  by  it, 
and  remained  capable  of  being  exercised ;  and  that  he  had 
exercised  it  by  the  deed  of  1819 :  that  there  was  no  evidence  *to       [  *509  } 

t  15  R.  R.  174  (1  Mer.  626). 
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Fabueb  affect  the  claim  of  Ann  Martin ;  as  the  answers  of  Eleanor  and 
Mabtin.  Thomas  Martin,  which  had  been  read  in  support  of  the  case  made 
by  the  plaintiffs,  could  not  be  used  against  Ann  Martin :  that 
the  title  of  the  assignee  could  not  be  impeached  by  the  answer 
of  the  assignor ;  and  that,  therefore,  the  answer  of  Eleanor 
Martin,  or  of  any  person  claiming  under  her,  could  not  affect 
the  right  of  Ann  Martin  :  Lord  Teynham  v.  Webb.} 

Mr.  Barber,  for  the  defendant  Earnshaw.     *     *     * 
Mr.  Treslove,  in  reply. 


«     «     « 


Mr.  Girdlestone,  and  Mr.  Joseph  Martin,  appeared  for  the 
other  parties. 

The  Vicb-Chancellob  : 

The  principal  question  to  be  considered  in  this  case,  is  what 
effect  is  to  be  given  to  this  deed-poll  of  1819 ;  because,  if  that 
instrument  is  capable  of  operating  as  the  original  execution  of 
the  power,  then  it  would  operate  so  as  to  give  2,500Z.  to  Ann 
Martin,  and  the  other  2,5001.  to  Eleanor :  and  the  question  is 
[  ♦610  ]  whether,  ♦upon  the  fair  construction  of  this  deed,  it  can  be  taken 
to  have  that  operation. 

Now  this  deed-poll,  to  which  Thomas  Martin  the  elder,  and 
Eleanor  Martin,  are  parties,  recites  the  deed-poll  of  November, 
1806,  at  length ;  and  then  it  proceeds :  ''  Whereas  the  said 
Thomas  Martin  is  desirous,"  (His  Honor  here  read  the  deed-poll 
of  1819;)  so  that  it  is  clear,  upon  the  face  of  this  deed,  that 
there  was  no  otherwise  an  intention  to  deal  with  the  property 
than  by  the  execution  of  a  supposed  power  of  revocation,  and 
new  appointment,  after  the  revocation  had  taken  effect,  of  2,6001. 
to  Ann  Martin,  and  a  ratification  to  Eleanor — not  an  appoint- 
ment of  2,600i.,  absolutely  and  independently  to  her,  but  only 
a  declaration  that  this  instrument  should  not  impeach  or  affect 
the  title  that  she  had  by  the  deed-poll  of  November,  1806,  but 
that  she  should  remain  entitled  to  the  2,500{.,  part  of  the  5,0002. 
appointed  by  that  deed-poll,  in  the  same  manner  as  she  would 
have  been  entitled  if  the  deed  of  1819  had  not  been  executed. 

t  2  Ves,  Sen.  198. 
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Now,  in  order  to  see  what  the  parties  intended,  one  must  Fabmbb 
consider  the  circumstances  under  which  the  deed  of  1819  was  martik. 
executed ;  because  it  is  plain  to  me  that  Eleanor  Martin  and 
her  father  were  acting  upon  the  supposition  that  Eleanor  had  a 
complete  title  by  the  deed-poll  of  November,  1806,  and  the  father 
did  not  mean  to  give  her,  by  the  deed  of  1819,  any  other  title 
than  such  as  the  deed  of  November,  1806,  had  already  given  her: 
and,  (as  I  think,)  it  is  impossible  to  take  this  instrument  as  an 
appointment,  de  novo,  of  the  5,000Z.,  between  the  two.  It  would 
be  a  most  extraordinary  thing  to  hold  that,  (because  the  father, 
*in  this  instrument,  has  used  a  general  expression  in  the  clause  [  *6ii  ] 
of  revocation,  namely,  he  does,  **  in  pursuance  of  all  powers,  &c. 
revoke,*'  without  repeating  those  words  when  he  comes  to  make 
the  appointment,)  it  is  to  be  taken  as  an  absolute  appointment, 
to  Ann,  of  2,500Z. ;  when  it  is  perfectly  clear,  upon  the  face 
of  the  instrument  itself,  that  it  was  not  intended  to  operate 
as  an  appointment,  to  Eleanor,  of  the  sum  of  2,500!.,  under  the 
power  contained  in  the  deed  of  1804.  It  does  appear  to  me, 
therefore,  that  this  deed  cannot  be  set  up,  on  the  part  of  Ann 
Martin,  as  an  instrument  giving  to  her  2,500Z. 

Then  the  question  will  be,  if  Ann,  (whose  title  can  only  be 
found  under  the  deed  of  1819,)  cannot  take  upon  the  face  of  the 
instrument,  by  means  of  the  exercise  of  the  power  of  appoint- 
ment, which  was  vested  in  the  appointor  by  the  deed  of  1794, 
and  confirmed  by  the  deed  of  1804,  whether  the  deed  of  1806  can 
stand?  Now  it  does  appear  to  me,  from  what  has  been  read 
from  the  answer  of  Eleanor  Martin,  and  from  the  answer  of 
Thomas  Martin,  that  there  is  enough  evidence  to  shew  that  there 
was  such  a  course  of  dealing  between  Eleanor  and  her  father, 
for  the  benefit  of  the  father  and  Thomas  Martin,  (who  in  no 
way  could  have  taken  under  the  appointment,  whose  interest, 
therefore,  is  in  fact  the  interest  of  the  father,  because,  so  far  as 
a  provision  could  be  made,  circuitously,  for  Thomas,  out  of  the 
residue,  the  father  did  take  the  benefit,)  that  the  deed  of 
1806,  did  proceed  upon  a  footing,  which,  in  a  court  of  equity, 
is  always  held  to  vitiate  the  appointment  altogether.  I  think, 
therefore,  that  upon  the  face  of  the  deed  of  1819,  Ann  takes 
nothing. 
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Farmer 

r. 

Martin. 

[512] 


My  opinion  is  that  the  instrument  of  1819  was  intended  to  be, 
what  it  appears  to  be,  that  is,  an  execution  of  a  power  which  the 
parties  supposed  to  exist,  but  which,  in  point  of  fact,  did  not 
exist,  and  not  as  an  original  appointment. 

It  would,  I  think,  be  extravagant  to  suppose  that  this  instru- 
ment could  be  taken  as  a'n  assignment,  by  Eleanor,  to  Ann,  of 
2,500Z. ;  when,  in  point  of  fact,  the  instrument  itself  shews  quite 
a  different  intention  between  the  parties.  It  is  quite  clear  that 
Eleanor  only  supposed  she  was  confirming  that  which  the  father 
might  appoint,  and  not  that  she  was  making  an  assignment : 
and,  if  it  were  so,  it  must  be  proved,  (which  has  not  been  done,) 
that  there  was  a  consideration.  The  mere  circumstance  of  an 
agreement  to  pay,  without  proof  of  payment,  never  can  be  taken 
as  a  consideration. 

The  result  of  my  opinion  will  be,  that  2,500i.  of  the  sum 
remaining  to  be  appointed,  must  be  paid  to  the  trustees  of 
Mrs.  Farmer's  settlement,  and  2,500{.  will  go  to  herself  and  her 
husband.  As  to  the  other  5,000Z.,  it  will  go  to  the  personal 
representative  of  Eleanor  Martin. 

Next  with  respect  to  the  costs:  As  the  suit  was  rendered 
necessary  by  the  dealing  between  Thomas  Martin  the  elder,  and 
Eleanor  Martin,  the  costs  of  the  plaintiffs  must  be  paid  out  of 
that  lady's  share  of  the  10,000Z.  The  plaintiffs  must  pay  the 
costs  of  James  Thomas  Martin,  Mr.  Earnshaw,  and  the  trustee 
of  the  term,  and  must  be  repaid  the  amount  out  of  Eleanor's 
share. 


1829. 
Mar.  10. 

Shadwell, 
V.-C. 

[520] 


POETEE  AND   Others  v.   CLAEKE  and  Others. 

(2  Simons,  520—523.) 

The  Court  will  not  interfere  to  prevent  the  removal  of  the  minister  of 
a  dissenting  chapel  vested  in  trustees,  when  the  deed  is  silent  as  to  the 
mode  of  electing  the  minister  and  his  continuance  in  office,  and  contains 
no  provision  for  his  support,  but  he  is  dependent  for  it  on  the  voluntajy 
contributions  of  his  flock. 

The  plaintiff,  John  Paul  Porter,  had  been,  for  thirty-seven 
years,  the  pastor  or  minister  of  a  Dissenting  congregation,  at 
Bath,  of  the  denomination  of  Particular  Baptists,  having  been, 
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originally,  elected  to  that  office,  and  ordained  in  the  mode  usual      Pobtkr 
amongst  that  class  of  Dissenters.  Clabkx. 

The  chapel  and  baildings  were  vested  in  trustees  upon  the 
following  trusts:  "To  permit  and  suffer  the  said  messuage, 
tenement,  meeting  house,  buildings  and  premises  to  be  used  as 
and  for  a  place  for  the  worship  of  Almighty  God,  by  the  congrega- 
tion of  Protestants  dissenting  from  the  Church  of  England,  under 
the  denomination  of  Particular  Baptists,  holding  the  doctrines  of 
personal  election,  imputation  of  original  sin,  effectual  calling, 
free  justification,  and  final  perseverance  of  the  Saints,  and  by  the 
members  and  successors  of  the  same  congregation  of  Protestants 
holding  the  same  doctrines." 

Shortly  before  the  filing  of  the  bill,  differences  had  arisen,  in 
the  congregation,  some  of  the  members  being  desirous  of  appoint- 
ing Owen  Clarke  to  be  co-pastor  with  Porter,  while  others  were 
averse  to  such  appointment.  However,  on  the  13th  of  March, 
1828,  a  church  meeting  was  held,  at  which  it  was  resolved  to 
invite  Clarke  to  preach  at  the  chapel,  for  three  *month8,  as  a  [  •521  ] 
probationer  to  be  co-pastor  with  Porter.  Clarke  came,  accordingly, 
and,  at  the  end  of  that  period  was  elected  joint  minister  with 
Porter.  To  this  election  Porter  refused  to  consent,  alleging  that 
the  congregation  had  hot  the  power  to  appoint  a  co-pastor  without 
such  consent.  Further  disputes  and  differences  were  the  conse- 
quence of  this  refusal,  and,  eventually,  on  the  6th  of  November, 
1828,  a  church  meeting  was  held,  at  which  it  was  resolved  that 
Porter  should  be  no  longer  the  pastor,  and  that  the  defendant 
Clarke  should,  from  that  time,  be  the  sole  pastor,  and,  on  the 
following  Sunday,  Porter  was,  forcibly,  prevented  from  entering 
the  pulpit,  and  Clarke,  the  defendant,  took  possession  of  it. 

There  was  no  endowment  for  the  minister,  nor  any  trust 
property,  except  the  chapel  and  premises,  nor  was  the  minister 
paid  by  the  pew-rents,  but,  solely,  by  the  voluntary  contributions 
of  persons  attending  the  chapel. 

The  bill  was  filed  by  Porter,  by  the  trustees  of  the  chapel,  and 
by  two  of  the  members  of  the  congregation,  on  behalf  of  them- 
selves and  all  other  the  members  except  such  as  were  made 
defendants,  against  Clarke  and  nine  of  the  members  by  whose 
orders  Porter  had  been  forcibly  exi)elled.     It  prayed  that  the 
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PoBTBB  trusts  upon  which  the  premises  were  held,  might  be  ascertained 
Clabke.  ^^^  declared,  and  carried  into  execution  by  and  under  the  direc- 
tion and  decree  of  the  Court,  so  far  as  it  might  be  deemed  proper 
or  necessary,  and  that  a  sufficient  number  of  proper  persons 
might  be  appointed  new  trustees,  in  the  room  of  such  as  were 
[  •522  ]  dead,  or  desirous  of  being  released  *from  the  burthen  of  their 
trust,  and  that  it  might  be  declared  that  Porter  was  the  lawful 
pastor  and  minister  of  the  chapel  and  congregation,  and  that  he 
might  be  quieted  in  the  possession  of  such  rights  as  appertained 
to  him  in  that  capacity:  and,  also,  that  the  defendant  Clarke 
might  be  restrained,  by  the  injunction  of  the  Court,  from  perform- 
ing the  duty  of  pastor  or  minister  of  the  chapel  and  congregation, 
or  officiating  or  performing  divine  worship  in  the  chapel,  and 
that  he,  and  the  other  defendants,  might  be  restrained,  in  like 
manner,  from  impeding,  or,  in  any  manner  interfering  with 
Porter  in  the  exercise  of  his  duties  as  pastor  and  minister  thereof. 
A  motion  was  now  made,  for  an  injunction  in  the  terms  of  the 
prayer.  In  support  of  the  motion,  numerous  affidavits  made  by 
Dissenting  ministers  of  this  denomination  were  read,  who  all 
agreed  that,  when  a  minister  has  been  duly  elected  to  be  pastor 
of  a  congregation,  and  has  been  ordained  according  to  the  form 
usual  amongst  them,  he  holds  his  office  until  he  thinks  fit  to 
decline  it ;  and  that  no  person,  or  body  of  persons,  has  power  to 
remove  him,  or  to  appoint  a  co-pastor  with  him  without  his 
consent. 

Mr.  Sugden  and  Mi\  BeUasiSy  in  support  of  the  motion 
argued  that,  where,  as  in  this  case,  the  trust  deeds  were  silent  as 
to  the  mode  of  electing  ministers,  and  as  to  the  duration  of  their 
office  when  elected,  and  where,  as  in  this  case  also,  no  custom 
had  yet  obtained  (the  plaintiff  being  only  the  second  minister), 
the  minister,  when  elected,  was  in  for  life,  and  that  the  congrega- 
tion had  not  the  power  of  dismissing  him:  that,  where  this  Court 
[  •523  ]  does  not  find  any  contrary  custom  established,  *it  always  leans 
to  construing  the  tenure  of  Dissenting  ministers  to  be  for  life : 
The  Attorney 'General  v.  Pearson-A  that  there  could  be  no  doubt 
that  the  Court  had  jurisdiction  in  this  case,  although  there  was  no 

t  17  K.  B.  100,  103  (3  Mer.  353,  403). 
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endowment,  because  the  chapel  itself,  and  the  incidental  advan- 
tages derivable  therefrom,  were  sufficient  to  sustain  that  jurisdic- 
tion :  Davis  v.  Jenkins,\  Leslie  v.  Bimie.l 


POBTEB 

Clabke. 


Mr.  Bickerstethf  Mr.  Knight,  and  Mr.  Lynch,  for  the  defen- 
dants, were  stopped  by  the  Coubt. 

The  Yige-Chakgellor  said  that  he  had  looked  into  the  deed 
creating  the  trust,  and  that  he  could  find  no  direction  as  to  the 
mode  of  electing  ministers,  or  as  to  the  duration  of  their  office 
when  elected ;  neither  could  he  find  that  there  was  any  provision 
made  for  the  minister,  by  the  trust  deed;  but  that  he  was 
dependant,  entirely,  on  the  voluntary  contributions  of  the  mem- 
bers of  the  congregation;  and  he,  therefore,  could  not  see  that 
the  plaintiff  Porter  had  made  any  case  for  the  interference  of  the 
Court.  His  Honour  added  that,  independently  of  the  want  of 
jurisdiction,  he  was  of  opinion  that  it  was  very  reasonable  that  a 
minister  who  depended,  entirely,  upon  voluntary  contributions, 
should   be  dismissible,  at  will,  by  the  persons   so  voluntarily 

contributing. 

Motion  refused. 


WAITE  V.  TEMPLEK. 

(2  Simons,  524—542.) 

A  testator,  who  had  long  resided  in  India,  gave  a  legacy  '*to  T.  P. 
who  resided  at  A.  when  I  left  England,  or  to  his  heirs,  executors, 
administrators  or  assigns.''  T.  P.  died  in  the  testator's  lifetime :  Held, 
that  the  bequest  over  was  void  for  uncertainty. 

John  Dufty  left  England  for  India  in  1784,  and  never  returned. 
In  1810  he  made  his  will  [containing  the  following  bequest] : 
•'I  give  one-fifth  of  my  remaining  property  to  Thomas  Parlby, 
Esq.,  Junior,  who  resided  at  Stonehouse,  near  Plymouth,  Devon- 
shire,  when  I  left  England,  or  to  his  heirs,  executors,  adminis- 
trators or  assigns,  for  ever."    ♦     *     * 

The  testator  died  at  sea,  on  his  return  to  England,  on  the 
9th  of  August,  1810,  and  letters  of  administration  of  his  personal 


t  13  E.  E.  168  (3  V.  &  B.  151). 
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1829. 

Mar,  13, 15, 

20. 

Shadwell, 
V.-C. 

[524] 
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Waitb       estate,  with  his  will  annexed,  were  granted  to  James  Templer 
Teupleb.     aiid  John  Templer. 
[  626  ]  In  Michaelmas  Term,  1818,  a  suit  was  instituted,  *   *  against 

the  administrators  and  certain  other  persons,  for  the  administra- 
tion of  the  assets  of  the  testator. 


[529]  One  question  that  was  argued  in  this  cause,  was  who  had 

become  entitled  under  the  bequest  to  Thos.  Parlby,  the  younger, 
or  to  his  heirs,  executors,  administrators  or  assigns. 

Mr.  Home,  and  Mr.  Stephenson,   for  Judith   Parlby,  the 
personal  representative  of  Thomas  Parlby,  the  younger  : 
I  oSO  ]  The  testator,  when  he  made  his  will,  did  not  know  whether 

his  friends,  in  England,  were  living  or  dead.  He  meant  to  give 
a  bounty  to  those  friends,  if  they  were  living,  and,  if  they  were 
dead,  then,  to  those  who  were  standing  in  their  place.  *  * 
The  testator  clearly  intended  to  substitute,  for  Thos.  Parlby,  the 
younger,  if  he  should  be  dead,  those  persons  who,  by  the  law  of 
England,  might  stand  in  his  place :  Tidwell  v.  Ariel.\     *     *     * 

(The  Vicb-Chancellor  :  That  case  is  against  you,  as  I  read  it.) 

Mr.  Sugden,  for  some  of  the  next  of  kin  of  the  testator,  here 
referred  to  Corhyn  v.  French,l  and  Bone  v.  Cooke,^  upon  which 
Mr.  Home  remarked,  that  in  Corhyn  v.  French  the  testator  had 
no  doubt  as  to  whether  the  individual  was  alive. 

Mr.  Pemherton,  for  some  of  the  next  of  kin  of  Thomas  Parlby, 

the  younger,  at  the  death  of  the  testator : 

[633]  *     *     In  Bridges  v.  Cook,\\  it  was   decided   that  the  words 

"legal  representatives'*  were  words  of  substitution,  and  that 

there  was  no  uncertainty  in  them.     The  words  "  heirs,  executors,'* 

&,c.  here  mean  next  of  kin  at  the  testator's  death. 

Mr.  Bacon,  for  another  of  the  next  of  kin  of  Thomas  Parlby 

t  18  R.  R.  259  (3  Madd.  403).  §  28  E.  R.  697  (13  Price,  332). 

t  4  R.  R.  254  (4  Ve8.  418).  ||   2  Vem.  378.  in  note. 
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the  younger,  living  at  the  testator's  death,  also  contended  that       Waits 
this  was  a  case  of  substitution,  and  that  the  bequest  had  not     templek. 
failed. 

Mr.  Sugden,  and  Mr.  Mathetvs,  for  some  of  the  next  of  kin 
of  the  testator  [cited  Bridge  v.  Abbot, \  and  Vaux  v.  Hendersonl] . 
Upon  the  whole,  we  submit  that  the  testator  has  shewn  that  [  534  | 
he  *intended  that  this  share  of  the  residue  should  go  as  a  [*586  | 
transmissible  interest,  and  that  the  heirs,  &c.  of  Parlby  should 
take  in  their  representative  character  only ;  or,  at  all  events,  that 
the  gift  over  is  void  for  uncertainty,  as  the  words  do  not  describe 
any  particular  class  of  persons. 

Mr.  Teed,  for  others  of  the  next  of  kin  of  the  testator:  *  *  * 

The  Vice-Chancbllor  : 

As  the  testator  has  used  the  word  ''  assigns,"  the  question  is, 
whether  he  did  not  contemplate  that  the  legatee  would  survive 
him. 

Mr.  Barber  for  the  plaintiff ..     *     ♦     ♦ 

Mr.  Pemberton,  in  reply :  [  636  ] 

*     *     It  is  settled  that  the  word   "heirs,**   when  used  as       [637] 

to   personal  estate,   always  means  next  of  kin:   Holhway  v. 
TIolloway,%  Long  v.  BlackaU,\\  Lowndes  v.  Stone. ^,     *     *     ♦ 

Mr.  Ellis  and  Mr.  Wood,  for  the  executors  of  Thomas  Parlby 
the  younger,  asked  for  their  costs. 

The  Vice-Chancellor  : 

The  question  that  I  have  to  decide  in  this  case,  arises  upon  [  ^3-  ] 
the  following  clause  in  the  will  of  John  Dufty  :  "  I  give  one  fifth 
of  my  remaining  property  to  Thomas  Parlby,  Esq.,  junior,  who 
resided  at  Stonehouse,  near  Plymouth,  Devonshire,  when  I  left 
England,  or  to  his  heirs,  executors,  administrators  or  assigns, 
for  ever." 

t  3  Br.  C.  C.  224.  ||  4  E.  E.  73  (3  Ves.  486). 

X  21  R.  B.  193  (1  J.  &  W.  388,  n.).         H  4  P.  R.  316  (4  Ves.  649). 
§  5  E.  E.  81  (5  Ves.  399). 
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Waits  It  appears  that  the  testator  left  England,  in  1784.     Thomas 

Templbb.  Parlby  the  younger  died  in  1798,  and  left  his  father,  his  only 
next  of  kin  at  his  death.  The  testator  died  in  1810,  and  this 
share  of  the  testator's  residuary  estate  is  claimed  by  the  personal 
representatives  of  Thomas  Parlby  the  elder,  who  was  the  next  of 
kin  of  the  legatee  at  his  death,  and  also  by  certain  persons  who 
were  the  next  of  kin  of  the  legatee,  at  the  death  of  the  testator  : 
And,  in  support  of  the  latter  of  these  claims,  it  is  insisted  that  the 
same  construction  ought  to  be  put  upon  this  clause,  as  if  the  gift 
had  been  to  Thomas  Parlby  the  younger,  or  his  next  of  kin.  If  that 
were  so,  I  should  have  to  decide  a  point  which  was  never  before 
decided  in  terms. 

[After  referring  to  the  cases  cited  in  support  of  this  view,  the 
[  640  ]       Vice -Chancellor  continued :]   My   opinion   is  that   I   am   not 
authorized,  by  any  decided  case,  to  put  any  such  construction 
upon  this  bequest. 

It  has  been  said  that  the  Court  has  construed  the  word 
"  heirs  *'  to  mean  "  next  of  kin,"  but  it  has  never  construed  the 
words,  *'  heirs,  executors,  administrators,  or  assigns,'*  to  mean 
"  next  of  kin."  In  Stone  v.  Evans,\  the  words  of  the  gift  over 
were  the  same  as  they  are  in  this  case,  but  Mr.  Justice  Wright 
gave  no  opinion  upon  the  meaning  of  those  words,  and  their 
meaning  was  not  argued,  and  it  was  merely  decided  that  as  the 
residue  was  given  to  the  testator's  sister,  as  executrix,  and  she 
died  in  the  testator's  life-time,  her  administrator  could  not  take. 
In  Lowndes  v.  Stone,  the  testator  used  these  words :  **  the 
remainder  and  residue  of  my  estate  (if  any)  and  effects  of 
what  nature  soever  and  wheresoever,  which  I  shall,  at  my 
decease,  be  seised  or  possessed  of  or  entitled  unto  or  interested 
in,  I  give  next  of  kin  or  heir  at  law ;"  and  the  Court  ordered 
distribution  to  be  made  according  to  the  statute.  The  bequest, 
therefore,  was  held  to  be  void ;  for,  if  it  had  been  held  to  be  a 
[  '541  ]  good  bequest  to  the  next  of  kin,  they  *would  have  taken  as  joint* 
tenants ;  and  therefore,  the  Court,  in  effect,  declared  that  the 
bequest  was  void.  In  Holloway  v.  Holloivay,  the  testator  gave 
4,000i.,  in  trust  for  such  person  or  persons  as  should  be  his  heir 
or  heirs-at-law.     There   only  one  description  of  persons  was 

t  2  Atk.  86. 
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spoken  of :  and  Lord  Alvanlet,  M.  R.  said :  "  If  I  was  under  Waite 
the  necessity  of  deciding  this  point,  I  must  hold  it  heirs  qiioad  templeb. 
the  property;  that  is,  next  of  kin.  But  I  am  relieved  from  that ; 
as,  if  heirs  at  his  death  are  meant,  they  are  the  same  persons ; 
the  three  daughters  being  both  heirs  and  next  of  kin ;  and,  if  they 
did  not  take  as  heirs-at-law,  they  took  an  absolute  interest  in 
themselves,  in  the  personal  estate.  Great  difficulties  would  arise 
from  the  construction  that  heirs-at-law  are  intended,  and  applying 
it  to  personal  property.  He  might  have  different  heirs-at-law  ; 
heirs  descending  from  himself  as  first  purchaser  ;  heirs  ex  parte 
patema,  and  ex  parte  tnatema.^'f  It  is  observable,  therefore, 
that  the  Court  did  net  decide  that ''  heirs  "  meant  next  of  kin. 
In  Vaux  V.  Henderson^  before  Sir  W.  Grant,  the  words  were  :  "  I 
give  and  bequeath  to  Mr.  Edward  Vaux,  senior,  of  Austin  Friars, 
London,  merchant,  200Z.,  and  failing  him  by  decease  before  me, 
to  his  heirs."  The  M.  B.  held  that  the  2002.  belonged  to  the 
next  of  kin  of  Vaux  at  the  death  of  the  testator.  But,  in  that 
case,  there  was  only  one  single  description  of  persons  mentioned 
in  the  bequest  over.  In  Gwynne  v.  Muddockl  there  was  a  gift  of 
both  real  and  personal  estate  to  Ann  Williams,  during  her  life, 
and  the  testator's  next  heir  was  to  enjoy  the  same  after  her 
death ;  and  Sir  W.  Grant  said  that  there  was  no  doubt  that 
the  heir-at-law,  properly  and  technically  speaking,  might  *take  [  •s^s  ] 
personal  property  bequeathed  to  him  by  that  description.  These 
cases  show  that  the  word  "heir"  when  used  in  bequeathing 
personal  estate,  may  mean  persona  designata  as  heir,  or  that  it 
may  not  mean  so.  But  here  there  are  four  descriptions  of 
persons  mentioned.  When  the  testator  used  the  word  '^ assigns" 
he  contemplated  some  person  who  might  derive  title  by  an  act 
of  the  legatee  ;  and  when  he  used  the  word  *'  heir  "  he  described 
a  person  who  could  not  take  by  the  act  of  the  legatee.  And  to 
these  two  words  the  testator  has  added  ''  executors  and  adminis- 
trators." My  opinion  therefore  is  that  the  bequest  over  is 
totally  void  for  uncertainty. 

t  5  E.  E.  at  p.  86  (5  Vee.  403).  %  9  R.  R.  327  (14  Vee.  488). 
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1829.  WONTNEE  V.  WEIGHT.t 

Mar.  16. 
(2  Simons,  543.) 

y  .Q      '  A  first  incumbrancer  haying  a  power  of  sale,  but  haying  lost  the  title 

r  543  J  deeds,  institutes  a  suit  to  haye  the  estate  sold.    The  subsequent  incum- 

brancers are  entitled  to  be  paid  their  costs,  although  the  proceeds  of  the 
sale  are  not  sufficient  to  pay  what  is  due  to  the  plaintiff. 

The  plaintiff  was  a  mortgagee  of  a  real  estate,  with  a  power  of 
sale.  There  were  other  incumbrances  upon  the  property,  all  of 
which  were  subsequent  to  the  plaintiff's  mortgage.  The  plaintiff 
had  lost  the  title  deeds  of  the  estate,  and  on  that  account  was 
under  the  necessity  of  instituting  the  suit,  for  the  purpose  of 
having  the  estate  sold  under  the  decree  of  the  Court.  The 
estate  was  sold  accordingly,  but  the  proceeds  were  not  sufficient 
to  pay  the  principal  and  interest  due  to  the  plaintiff.  Upon  the 
cause  coming  on  for  further  directions,  the  question  was,  whether 
the  subsequent  incumbrancers  were  entitled  to  be  paid  their  costs 
out  of  the  purchase-money. 

Mr.  Ronpell,  for  the  plaintiff. 

M7\  Knight,  for  one  of  the  subsequent  incumbrancers.*  *  * 

Mr.  Martin  and  Mr.  Spence,  appeared  for  the  other  subse- 
quent incumbrancers. 

The  Vice-Chancbllor  directed  that  the  subsequent  incum- 
brancers should  be  paid  their  costs  out  of  the  proceeds  of  the 
sale  of  the  estate. 

t  Dist.  Uppertony,  Harrison  {ISSo)  strong  \,  Siorer  (1851)  14  Beav.  535, 

7  Sim.  444,  where  the  first  mortgagee  538,  for  explanation  of  the  principle, 

did  not  ask  for  a  sale,  but  consented  — F.  P. 
to  it  at  the  hearing,  and  see  Arm- 
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BYERLEY  v.  WINDTJS  and   Others.! 

(5  Bam.  &  Cress.  1—24 ;  S.  C.  7  Dowl.  &  By.  564 ;  4  L.  J.  K.  B.  102.)  t  ^  ^ 

Extra-parochial  persons  cannot  establish  a  claim  to  seats  in  the  body 
of  a  parish  church,  without  proof  of  a  prescriptive  title ;  and,  therefore, 
if  they  sue  in  the  Ecclesiastical  Court,  to  be  quieted  in  the  possession  of 
such  seats,  this  Court  will  grant  a  prohibition :  Semble,  that  they  cannot 
establish  such  a  claim  even  by  prescription. 

Prohibition.  [The  case  was  argued  on  demurrer  to  a  plea. 
The  contention  raised  by  the  pleadings  sufficiently  appears  from 
the  judgment  of  the  Court,  which  was  pronounced  as  follows  by] 

BayijET,  J. :  [  14  1 

This  was  a  case  of  prohibition.  The  plaintiff  was  surviving 
churchwarden  of  the  parish  of  St.  Andrew^  Holbom,  and  the 
defendants  the  principal  and  ancients  or  grand  fellows  of  Staple 
Inn.  The  suit  to  which  the  prohibition  referred  was  in  the 
consistorial  and  episcopal  court  of  London  in  respect  of  seven 
pews  in  the  parish  church  of  St.  Andrew,  Holbom,  and  was 
against  Byerley  the  plaintiff,  and  WilUam  Boyer,  since  deceased. 
The  Ubel  below  stated  that  the  messuage,  house,  or  inn  oi 
Chancery,  called  Staple  Inn,  is  extra-parochial,  and  surrounded 
on  all  sides  by  the  parish  of  St.  Andrew,  Holborn ;  that  it  is  of 
very  ancient  standing,  and  inhabited  by  a  society  called  the 
"  Society  of  Staple  Inn  ;*'  that  the  society  has  no  sittings  in  any 
church  but  St.  Andrew's,  Holborn ;  that  from  time  immemorial 
certain  pews  were  appurtenant  to  the  said  Inn,  and  were 
exclusively  possessed  by  the  principal  and  ancients  ;  that  about 
the  year  1688,  the  then  principal  and  ancients  rebuilt  them  at 
their  own  expence,  and  from  that  time  have  repaired  and  beauti- 
fied them  ;  that  the  principal  and  ancients  for  several  centuries 
had  been  in  the  constant  habit  of  occupying  them ;  that  the 

t  Cited  by  Stephen,  J.  in  judg-  where  the  question  was  as  to  the 
ment  in  Taylor  y,  Timson  (1888)  20  right  of  an  inhabitant  of  the  parish  to 
Q.  B.  D.  671,  678,  57  L.  J.  Q.  B.  216,      attend  service  in  the  church.— B.  0. 
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bte&ley  doors  were  kept  constantly  locked,  and  the  key  remained  in  the 
WiNDus.  possession  of  the  officer  of  the  Inn ;  that  formerly  they  used  to 
go  and  return  in  procession  in  their  gowns,  headed  by  the  porter 
with  his  staff,  and  the  arms  of  the  Inn  thereon,  and  that  they 
used  the  pews  without  interruption  till  May,  1818 ;  that  the 
parish  never  incurred  any  expence  in  building  or  repairing  the 
[•^5]  gaid  pews;  that  *the  principal  and  ancients  have  occasionally 
voluntarily  contributed  towards  repairing  and  beautifying  the 
church  and  steeple,  and  paid  the  sexton  and  others  for  their  care 
and  trouble  about  the  said  pews ;  that  in  May,  1818,  the  parish 
repaired  the  church,  and  removed  these  pews  ;  that  the  principal 
and  ancients  immediately  remonstrated,  and  put  in  their  claims, 
and  insisted  on  their  right  to  rebuild  their  pews,  and  offered  to 
pay  for  them  if  the  parish  built  them  ;  that  the  parish  built 
seven  pews  on  the  scite  of  the  ground  belonging  to  the  principal 
and  ancients,  and  the  principal  and  ancients  thereupon  gave 
notice  that  on  the  re-opening  of  the  church  they  should  demand 
the  occupation  of  the  pews,  and  that  after  having  postponed  the 
demand  to  prevent  a  disturbance  on  the  day  they  had  fixed, 
they  made  it  on  the  18th  of  June,  1819,  and  were  refused 
admittance  by  the  then  churchwardens ;  that  they  renewed  their 
demand  on  the  8rd  November,  1821,  and  were  refused  admittance 
by  John  Boyer,  one  of  the  then  churchwardens  ;  that  from  April, 
1818,  till  May,  1819,  Harwood  and  Buzzard  were  churchwardens ; 
that  from  18th  May,  1819,  to  4th  May,  1820,  Buzzard  and 
Boyer  were;  that  from  4th  May,  1820,  till  24th  May,  1821, 
Boyer  and  Byerley  were,  and  that  on  the  24th  May,  1821,  they 
were  again  sworn  in  for  the  year  ensuing :  and  the  prayer  of  the 
libel  was,  that  Byerley  and  Boyer  might  be  admonished  to 
permit  the  principal  and  ancients  to  have  free  access  to  their 
pews ;  that  they  and  their  successors  might  be  restrained  from 
disturbing  them  in  their  quiet  and  peaceable  sitting  therein,  and 
that  Byerley  and  Boyer  might  be  condemned  in  costs.  This 
libel  and  an  exhibit  thereto  were  admitted  in  the  spiritual  Court. 
The  principal  and  ancients  tendered  witnesses  to  be  sworn  and 
[  'le  ]  examined  concerning  the  said  Ubel  and  exhibit,  and  *Byerley 
was  required,  at  the  instance  of  the  principal  and  ancients, 
to  give  his  personal  answer  to  the  several  positions  or  articles 
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of  the  libel,  and  he  did  bo  accordingly.  The  personal  answer  in  Byehlbt 
that  part  which  applies  to  the  position,  that  from  time  immemorial  winduis. 
the  pews  had  been  appurtenant  to  the  Inn,  and  exclusively 
possessed  by  the  principal  and  ancients,  states,  that  he  does 
not  know  or  believe  that  from  time  immemorial  the  pews  were 
exclusively  possessed  by  the  principal  and  ancients,  but  he 
admits,  that  for  many  years  they  have  been  so  possessed :  and 
after  other  statements  as  to  what  he  knows  or  believes  as  to  the 
rebuilding  in  1688,  and  other  matters  of  later  date,  he  concludes 
by  saying,'  that  further  or  otherwise  he  doth  not  admit,  but 
denies  the  said  position  or  article  to  be  true. 

The  declaration  in  prohibition  states,  that  the  pews  in  question 
are  in  the  body  of  the  church,  and  this  is  not  controverted  by  the 
defendants.  The  defendants  in  their  plea,  after  the  formal  denial 
of  the  contempt,  state,  that  they  have  a  possessory  right,  founded 
upon  an  usage  of  divers,  to  wit,  100  years,  and  that  such 
possessory  right  is  a  sufficient  foundation  for  the  Court  Christian 
to  admonish  the  plaintiff  to  permit  the  defendants  to  have  free 
access  to  these  seats,  &c. ;  and  that  according  to  the  usage  in 
the  Court  Christian,  for  the  purpose  of  so  decreeing  upon  such 
libel  in  the  said  declaration  mentioned,  it  is  not  necessary  defen- 
dants should  allege  or  prove  that  the  pews  were  appurtenant 
to  the  Inn,  and  exclusively  possessed  by  and  with  the  privity  and 
consent  of  the  rector,  churchwardens,  and  parishioners  of  the 
parish ;  that  the  denial  in  the  personal  answer  of  the  immemorial 
exclusive  possession  does  not,  according  to  the  course  of  pro- 
ceeding in  the  Court  Christian,  put  in  issue  the  *immemorial  [  *17  ] 
exclusive  possession  ;  that  no  denial  in  the  said  personal  answer, 
or  in  any  plea  in  the  Court  Christian,  has  been  made  of  such 
immemorial  possession,  so  as  to  put  the  same  in  issue,  and  that 
no  issue  on  such  immemorial  possession  has  been  joined  in  or 
by  the  said  personal  answer,  or  in  any  plea  in  the  Court  Christian. 
To  this  plea  the  plaintiff  has  demurred,  and  the  defendants  have 
joined  in  demurrer. 

Upon  this  statement  of  the  pleadings,  it  appears  that  the  suit 
below  was  in  respect  of  seven  seats,  not  in  an  aisle  or  in  the 
chancel,  but  in  the  body  of  the  church,  not  by  parishioners,  but 
by  non-parishioners,  persons  residing  out  of  the  parish,   but 
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Btebley  in  an  extra-parochial  place ;  that  it  was  a  suit  not  for  a  faculty 
WiNiDus.  ^^  gratia,  but  for  an  admonition  to  the  churchwarden,  as  church- 
warden, dejure ;  that  it  is  founded,  not  upon  any  act  of  disturbance 
by  Byerley,  against  whom  the  suit  is  continued,  but  upon  acts 
of  disturbance  partly  by  his  predecessors,  and  partly  by  his 
colleague,  and  that  the  de  jure  right  the  plaintiffs  below  have  set 
out  in  their  libel  is,  that  from  time  immemorial  the  pews  have 
been  appurtenant  to  their  Inn,  and  exclusively  enjoyed  by  it, 
and  that  the  Inn  has  rebuilt,  repaired  and  beautified  them. 
It  was  admitted  upon  the  argument  on  the  part  of  the  Inn,  that 
the  claim  below  was  a  claim  by  prescription,  but  it  was  insisted 
that  prescription  was  not  the  foundation  of  the  suit,  that  a  posses- 
sory right  without  prescription  was  sufficient  to  entitle  the  Inn 
to  a  sentence  below,  and  if  not,  that  the  state  of  the  proceedings 
below  did  not  at  present  warrant  the  prohibition.  The  first 
question,  therefore,  I  shall  consider  is,  whether  a  possessory 
right  could  in  this  case  have  existed  without  a  prescription  ;  for 
[  'IS  ]  if  not,  the  argument  *that  a  possessory  right  without  prescription 
would  have  entitled  the  Inn  to  a  sentence  below,  fails.  The 
claim  in  question  is  by  non-parishioners  in  respect  of  a  messuage 
or  messuages  out  of  the  parish.  It  is  true  the  claimants  live  in 
the  messuages  in  respect  of  which  they  claim ;  that  those  mes- 
suages are  in  no  parish,  but  are  extra-parochial,  and  surrounded 
on  all  sides  by  the  parish  of  St.  Andrew ;  but  what  right  can 
the  inhabitant  of  an  extra-parochial  place  have  in  the  body  of 
a  parish  church  except  by  prescription?  He  contributes  to 
none  of  the  expences  of  the  church ;  they  are  borne  exclusively 
by  the  parish.  He  contributes  nothing  to  the  maintenance  of 
the  minister  or  other  officers ;  they  are  supported  exclusively 
by  the  parish.  And  to  whom  does  the  use  and  enjoyment  of  the 
body  of  the  church  belong  ?  To  the  parish  and  its  inhabitants.  The 
ordinary,  indeed,  has  the  right  of  disposing  of  the  seats;  but 
can  he  dispose  of  them  to  a  non-parishioner  ?  I  apprehend  not. 
Is  not  his  right  confined  solely  to  resident  parishioners  ?  I  take 
it  to  be  clear  that  it  is.  Why  is  a  faculty  for  a  pew  to  a  man 
and  his  heirs  bad?  Because  it  professes  to  give  the  right 
whether  the  man  and  his  heirs  continue  resident  or  not.t    T\Tiy 

t  Gibs.  221  ;  1  Hagg.  321 ;  2  Addams,  427. 
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cannot  a  seat  be  claimed  either  by  faculty  or  prescription  as      Byerlet 

appurtenant  to  land?    Because  it  is  in  respect  of  inhabitancy      windus. 

that  it  is  to  be  used.f     Why,  if  a  man  quits  the  parish,  is  his 

right  to  use  a  seat,  whatever  was  the  nature  and  origin  of  that 

right,  at  an  end?    Because  he  had  ceased  to  be  a  parishioner. t 

TVTiy,  if  a  seat  is  appurtenant  to  a  house,  cannot  the  owner  of  the 

fee  restrain  his  tenant  from  the  use  of  it?    Because  the  *8eat       [  *19  ] 

is  for  the  benefit  of  the  house,  for  the  inhabitant  of  the  house, 

not  for  the  benefit  of  the  owner  if  he  cease  to  inhabit  it.§ 

Gibson  in  his  Codex,  tit.  9,  c.  4,  under  the  head  of  "Rules  of 

Common  Law  concerning  the  repairing  and  ordering  of  Seats," 

says,  '*  Of  common  right  the  soil  and  freehold  of  the  church  is 

the  parson's,  the  use  of  the  body  of  the  church  and  the  repair 

of  it  common  to  the  parishioners,  and  the  disposing  of  the  seats 

therein  the  right  of   the  ordinary.     And  generally  where  the 

parishioners  repair,  the  ordinary  shall  dispose.     These  heads 

are  every  where  laid  down  in  the  cases  on  this  subject,  and  have 

never  been  disputed."     In  the  case  which  was  cited  of  Pettman 

v.  Bridger,,]  Sir  John  Nicholl  states  the  rule  to  the  same  eflTect, 

but  he  restrains  the  right  of  the  ordinary  to  a  distribution  among 

parishioners.     **  By  the  general  law,  and  of  common  right,"  he 

says,  "  all  pews  belong  to  the  parishioners  at  large  for  their  use 

and  accommodation,  but  the  distribution  of  seats  among  them 

rests  with  the  ordinary.     The  churchwardens  are  the  oflBcers 

of  the  ordinary;  they  are  to  place  the  parishioners  according 

to  their  rank  and  station,  but  they  are  subject,  upon  complaint, 

to  the  control  of  the  ordinary."     In  Fuller  v.  Lane,f.  in  a  very 

able  and  elaborate  judgment,  Sir  John  Nicholl  lays  down  the 

same  doctrine.     "By  the  general  law,  and  of  common  right,  all 

the  pews  in  a  parish  church  are  the  common  property  of  the 

parish  ;  they  are  for  the  use  in  common  of  the  parishioners,  who 

are  all  entitled  to  be  seated,  orderly  and  conveniently,  so  as  best 

to  provide  for  the  accommodation  of  all ; "   and  after  laying 

down  this  as  the  general  rule,  he  states,  among  *other  positions,       [  *20  ] 

"  that  no  faculty  is  deemed,  either  in  the  spiritual  Court  or  at 

t  Gibs.  222;  Co.  Litt.  121  b.  ||  Phill.  323. 

J  2  Addams,  427.  f  2  Addams,  425. 

§  1  Hagg.  319. 
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Bteblet  common  law.  good,  to  the  extent  of  entitling  any  person  who  is 
Wnrous.  *  non-parishioner  to  a  seat  even  in  the  body  of  the  church." 
Again,  "  whenever  the  occupier  of  a  pew  in  the  body  of  the  church 
ceases  to  be  a  parishioner,  his  right  to  the  pew,  however  founded, 
and  how  valid  soever  during  his  continuance  in  the  parish,  at 
once  ceases  and  determines."  Again:  ''Of  pews  annexed  by 
prescription  to  certain  messuages,  it  is  often  erroneously  conceived 
that  the  right  to  the  pew  may  be  severed  from  the  occupancy 
of  the  house :  it  is  no  such  thing  ;  it  cannot  be  severed,  it  passes 
with  the  messuage,  the  tenant  of  which,  for  the  time  being,  has 
also  dejure,  for  the  time  being,  the  prescriptive  right  to  the  pew." 
Lord  Stowbll  lays  down  this  last  position  in  1  Hagg.  319 — 821 ; 
and  in  1  Hagg.  194 — 314,  Lord  Stowell  states  that  "every  house- 
keeper has  a  right  to  call  upon  the  parish  for  a  convenient  seat ; 
that  if  an  inhabitant  wants  a  pew,  the  churchwardens  ought  not 
to  permit  an  occupancy  by  a  non-inhabitant.  They  ought  not  in 
such  a  case  to  let  to  a  non-inhabitant,  nor  permit  prescriptive 
pews  to  be  so  let."  A  distinction  being  thus  established  between 
parishioners  and  non-parishioners,  can  a  distinction  be  also 
made  among  non-parishioners,  between  those  who  belong  to 
another  parish  and  those  who  do  not  ?  Upon  what  principle  can 
such  a  distinction  stand  ?  The  extra-parochials  infringe  equally 
upon  the  rights  of  the  parishioners  with  those  who  belong  to 
another  parish.  They  are  equally  non-contributory  to  the 
expences  of  the  church.  It  is  the  fault  of  those  under  whom 
they  claim  that  they  have  no  parish.  They  have  the  advantage 
[  •21  ]  of  being  extra-parochial ;  they  must  take  the  *disadvantages 
also.  Upon  authority,  therefore,  and  upon  principle,  I  am  of 
opinion  that  extra-parochials  cannot  claim  a  pew  in  the  body 
of  a  church  otherwise  than  by  prescription,  if  they  could  do  so 
by  prescription ;  and,  consequently,  that  there  could  have  been 
no  possessory  right  in  this  case  without  prescription. 

It  was  urged,  however,  upon  the  argument  that  such  possession 
as  the  principal  and  ancients  had  exercised  was  sufficient  to 
sustain  a  suit  by  them  against  a  wrong-doer,  and  that  Byerley, 
the  plaintiff,  was  in  this  case  to  be  deemed  a  wrong-doer ;  but 
a  sufficient  answer  to  that  argument  is,  that  Byerley  personally 
is  not  charged  to  have  given  to  the  Inn  any  interruption,  and 
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that  it  was  the  duty  of  the  churchwardens,  as  ofiBcers  of  the  Byerley 
ordinary,  to  secure  the  rights  of  the  parishioners  from  the  Windus. 
encroachment  of  strangers.  And  this  brings  me  to  the  second 
question,  whether  the  proceedings  are  in  such  a  state  in  the 
Court  below  as  to  warrant  a  prohibition  at  present.  Where 
the  spiritual  Court  has  jurisdiction  over  the  subject-matter,  it 
will  have  jurisdiction  equally,  whether  the  claim  is  founded  upon 
prescription  or  upon  any  other  right ;  it  is  only  when  the  spiritual 
Court  is  proceeding  towards  the  trial  of  the  prescription  that 
a  claim  by  prescription  furnishes  ground  for  a  prohibition.  If 
the  prescription  is  admitted,  the  spiritual  Court  may  go  on  with 
the  cause ;  and  this  was  the  foundation  of  the  consultation  in 
Jacob  V.  Dallow.f  But  when  once  it  appears  by  the  proceedings 
in  the  spiritual  Court,  that  the  prescription,  instead  of  being 
admitted,  is  disputed,  and  that  the  parties  are  in  progress  to 
bring  its  existence  to  trial,  the  courts  of  common  law  are  not 
bound  to  wait  till  the  parties  have  incurred  *the  expense  of  [  '22  ] 
putting  it  in  issue,  but  the  prohibition  is  grantable  at  once ;  and 
it  was  upon  this  principle  that  the  prohibitions  were  granted 
in  Darby  v.  Cogens ,1  and  in  French  v.  Trask.^  Each  of  those 
was  a  suit  for  tithes ;  in  each  a  modus  was  pleaded ;  and  a 
prohibition  was  granted  in  each  without  any  issue  below  upon 
the  existence  of  the  modus.  In  the  latter  case  it  was  urged  that 
the  application  for  the  prohibition  was  too  early,  because  there 
was  no  issue  upon  the  modus  ;  but  Lord  Ellenbobouoh  answered, 
**  there  was  nothing  the  spiritual  Court  could  do,  but  try  the 
modus."  The  cause  was  necessarily  in  progress  towards  such 
trial ;  there  was  no  alternative.  If  the  modus  existed,  it 
necessarily  destroyed  the  right  to  the  tithes  the  suit  claimed. 
And  it  appears  sufficiently  upon  the  pleadings  in  this  cause  that 
the  suit  below  is  in  progress  towards  the  trial  of  the  prescription. 
Why  otherwise  did  the  principal  and  ancients  tender  witnesses 
to  be  sworn  and  examined  concerning  the  libel?  Why  was 
Byerley  required,  at  their  instance,  to  give  his  personal  answer 
to  the  several  positions  or  articles  of  the  libel  ?  If  the  prescrip- 
tion was  admitted,  why  should   witnesses  be  tendered   to   be 

f  2  Salk.  551 ;  2  Ld.  Ray.  755.  §  10  East,  348. 

I  1  T.  R.  552. 
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Byebley  sworn  and  examined  generally  to  the  whole  of  the  libel  ?  Why 
WiNDus.  should  Byerley  be  required  to  state  his  personal  answer  generally 
to  all  the  positions  and  articles?  If  the  prescription  were 
admitted,  there  could  be  no  occasion  for  a  general  examination, 
or  a  general  answer  to  the  whole  of  the  libel ;  the  examination 
and  answer  would  have  been  limited  to  such  parts  as  were  not 
admitted.  It  is  true  the  plea  in  this  case  states  that,  according 
to  the  usage  in  the  Court  Christian,  it  was  not  necessary,  in 

[  •28  ]  support  of  his  libel,  to  have  alleged  or  proved  such  a  ♦prescrip- 
tion as  that  plea  states ;  that  the  denial  in  Byerley's  personal 
answer  did  not  put  in  issue  the  immemorial  exclusive  possession ; 
that  no  denial  in  the  personal  answer,  or  in  any  plea,  has  been 
made  of  the  immemorial  possession,  so  as  to  put  the  same  in 
issue;  and  that  no  issue  on  such  immemorial  possession  has 
been  joined  in  or  by  the  personal  answer,  or  in  or  by  any  plea  in 
the  Court  Christian.  And  all  this  is  true,  but  it  is  not  the  whole 
truth.  And  if  the  plea  were  framed  by  any  one  acquainted  with 
the  course  of  proceeding  in  the  spiritual  Court,  it  was  artfully 
framed  to  impose  upon  the  ignorance  of  those  to  whom  such 
course  of  proceeding  was  not  known.  According  to  the  usage  and 
course  of  proceeding  in  the  Court  Christian,  neither  the  personal 
answer  nor  plea  ever  put  in  issue  any  of  the  facts  in  a  libel. 
They  are  put  in  issue  or  admitted  by  a  previous  step,  a  negative 
or  an  affirmative  issue  ;  a  negative  issue  denying  what  the  libel 
states,  an  affirmative  issue  admitting  it.  A  personal  answer 
is  one  of  the  consequents  upon  a  negative  issue,  and  is  required, 
at  the  instance  of  the  plaintiff  below,  to  supply  him  with  proof 
of  what  is  previously  in  question  by  the  negative  issue.  A  plea 
is  a  statement  of  new  matter.  The  defendants  therefore,  in  this 
case  might  safely  state  in  their  plea  that  the  immemorial  usage 
was  not  put  in  issue  by  the  personal  answer,  or  by  any  plea. 
But  they  could  not  truly  .have  stated  that  it  was  not  in  issue,  for 
it  must  have  been  put  in  issue  by  a  previous  negative  issue.  So 
their  other  statement,  that  according  to  the  course  of  proceeding 
in  the  Court  Christian  they  were  not  bound  upon  the  libel  in 
question  to  have  proved  the  prescription  their  plea  states,  is  an 
equally  safe  statement,  and  if  it  were  made  with  knowledge  of 

[  *24  ]       *the  law,  an  equally  candid  one ;  for  it  makes  parcel  of  the 
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prescription  what  is  legally  no  part,  viz.  the  privity,  knowledge,  Bykrlbt 
and  consent  of  the  parish  to  the  exclusive  use  of  the  pews.  If  windus. 
the  pews  were  from  time  immemorial  appurtenant  to  the  Inn, 
and  the  principal  and  ancients  had  from  time  immemorial  the 
exclusive  use  and  enjoyment,  their  right  would  be  the  same 
whether  the  parish  knew  of  the  exclusive  use  and  enjoyment, 
and  consented  to  it  or  not.  It  is,  therefore,  perfectly  true,  that 
according  to  the  course  of  proceeding  in  the  Court  Christian  the 
principal  and  ancients  would  not  have  been  bound  to  prove  the 
prescription,  with  that  privity  and  consent  as  parcel,  because 
they  would  not  have  been  bound  to  prove  it  by  the  course  of 
proceeding  in  any  Court  whatever.  These  are  the  answers  to 
which  the  defendant's  arguments  and  pleadings  are  open  ;  and, 
upon  the  grounds  we  have  stated,  we  are  of  opinion  that  there 
ought  to  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff.^ 

LiTTLEDALE,  J.  was  abscut  on  the  winter  circuit  during  the 
argument  of  this  case. 

t  In  Easter  Term,  the  same  ques-  by  the  personal  answer,  which  as- 

tion  came  on  for  argimient  in  Baker  sumption,  he  said,  was  unfounded ; 

▼.  Baines  ;  the  pleadings  being  pre-  but 
wisely   the    same,    except   that  the 

latter  cause  related  to  the  society  of  Abbott,  Ch.  J.  said,  that  the  two 

Barnard's  Inn.  Judges  who  were  not  present  at  the 

decision  of  the  former  case,  had  read 
TF.  E,  Taunton  prayed  to  be  the  arguments  and  judgment  which 
heard  against  the  demurrer,  inas-  were  then  delivered,  and  perfectly 
much  as  the  former  case  had  not  coincided  with  the  opinion  then  ex- 
been  decided  by  the  whole  Court;  pressed  by  the  Court,  and  that  even 
And  in  the  judgment  delivered  in  if  the  assumption  as  to  the  course  of 
that  case,  it  was  assumed  that  the  proceeding  in  the  Court  below  were 
immemorial  possession  of  the  pews  erroneous,  it  was  perfectly  im- 
had  been  put  in  issue  in  the  spiritual  material,  and  could  not  have  the 
Court,  although  not  by  any  plea  or  effect  of  altering  the  judgment. 
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1826.  Sir  C.  HAGGEBSTON,  Bart.,  v.  HANBURY  and 

[  101  ]  Another. 

(5  Bam.  &  Cress.  101—107 ;  S.  C.  7  Dowl.  &  By.  723;  4  L.  J.  K.  B.  269.) 

Sir  C.  H.,  tenant  in  tail,  in  possession,  of  certain  hereditaments  and 
premises,  subject  to  an  outstanding  term,  by  indenture,  in  order  to  bar 
the  estate  tail,  and  all  remainders  expectant  thereupon,  and  to  limit  the 
same  to  himself  in  fee,  and  in  consideration  of  lOa.,  granted,  bargained, 
and  sold  the  said  hereditaments  and  premises,  and  the  reversion,  &c. 
thereof  to  A.  &  B.,  their  heirs  and  assigns,  to  hold  to  them,  A.  and  B., 
to  the  use  of  A.,  that  he  might  become  tenant  of  the  freehold  of  the  said 
premises,  in  order  to  suffer  a  recovery.  The  deed  was  afterwards  duly 
enrolled  as  a  bargain  and  sale :  Held,  that  it  operated  as  a  grant  of  the 
reversion  to  A.  and  B.,  and  that  A.  became  solely  seised  of  the  premises, 
so  as  to  be  a  good  tenant  of  the  freehold  of  the  entirety. 

The  following  case  was  sent  by  the  Master  of  the  Rolls  for 
the  opinion  of  this  Court.  By  indenture  dated  10th  October,  1721, 
the  hereditaments  and  premises  in  question  in  this  cause  were 
demised  to  certain  persons,  their  executors,  administrators,  and 
assigns,  for  the  term  of  800  years  from  the  date  of  the  said 
indenture,  upon  certain  trusts.  In  April,  1780,  Sir  C.  Haggerston 
was  tenant  in  tail  male  in  possession  of  all  the  said  heredita- 
ments and  premises,  subject  to  the  said  term  of  800  years,  which 
term  of  800  years  was  then  standing  in  the  said  trustees.  By 
indenture  dated  14th  April,  1780,  duly  made  and  executed  by 
and  between  the  said  Sir  C.  Haggerston,  of  the  first  part, 
J.  Leteney  and  S.  Burke,  of  the  second  part,  and  J.  Silvertop,  of 
the  third  part,  it  was  witnessed  that  for  barring,  docking,  and 
extinguishing  all  estates  tail,  and  all  reversions  and  remainders 
thereupon  expectant,  of  and  in  the  manors  and  hereditaments 
therein  mentioned,  and  for  limiting  the  same  unto  and  to  the 
use  of  the  said  Sir  C.  Haggerston,  his  heirs  and  assigns  for  ever ; 
and  in  consideration  of  10«.  to  Sir  C.  Haggerston  paid  by 
J.  Leteney  and  S.  Burke,  he,  the  said  Sir  C.  Haggerston,  did 
grant,  bargain,  and  sell  unto  J.  Leteney  and  S.  Burke,  and  to 
their  heirs  and  assigns,  the  said  hereditaments  and  premises, 
and  the  reversion  and  reversions,  remainder  and  remainders 
[  •102  ]  *yearly,  and  other  rents,  issues,  and  profits,  and  all  the  estate, 
right,  title,  interest,  use,  trust,  property,  claim,  and  demand  at 
law  and  in  equity,  of  the  said  Sir  C.  Haggerston,  of,  in,  and  to 
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the  said  hereditaments  and  premises,  and  every  part  and  parcel  Haggehston 

thereof,  with  the  appurtenances.     To    hold    the    same    unto     hanbury. 

J.  Leteney  and  S.  Burke,  their  heirs  and  assigns,  to  the  use  of 

J.  Leteney,  his  heirs  and  assigns  for  ever.     To  the  intent  that 

he  might  become  perfect  tenant  of  the  freehold  of  the  said 

premises,  in  order  to  suffer  a  common  recovery  thereof,  and  that 

the  said    recovery  should  enure  to  the  only  proper  use  and 

behoof  of  Sir  C.  Haggerston,  his  heirs  and  assigns  for  ever. 

In  Easter  Term,  20  Geo.  III.,  a  recovery  of  the  premises  in 

question  was  suffered,  wherein  J.   Silvertop  was  demandant, 

J.  Leteney  tenant,  and  Sir  C.  Haggerston  vouchee.     The  said 

indenture  of  the  14th  April,  1780,  was,  after  the  return  of  the 

writ  of  seisin,  duly  inrolled  as  a  bargain  and  sale  within  the 

statute  of  the  27  Henry  VHI.  c.  16.     The  question  for  the 

opinion  of  the  Court  was,  whether  J.  Leteney  became  solely 

seised  of  the  said  hereditaments  and  premises  comprised  in 

the  said  indenture  of  the  14th  April,  1780,  so  as  to  be  a  good 

tenant  of  the  freehold  for  suffering  a  recovery  of  the  entirety 

of  the  said  hereditaments  and  premises. 

Tinney  for  the  plaintiff : 

By  the  deed  of  April  14th,  1780,  Leteney  became  solely  seised 
of  the  premises  therein  mentioned.  Sir  C.  Haggerston  thereby 
granted,  bargained,  and  sold  unto  Leteney  and  Burke  the  heredita- 
ments and  premises,  and  the  reversion,  &c.  Now  those  words 
are  sufficient,  and  are  apt  words  to  pass  the  reversion  by  way 
of  grant,  and  the  intent  that  they  should  *so  operate  is  plain,  [  *103  ] 
for  the  use  is  limited  to  Leteney  alone  to  make  him  perfect 
tenant  to  the  prsecipe,  which  could  not  be  if  the  deed  were  to 
operate  as  a  bargain  and  sale.  It  is  a  very  old  maxim  that 
Judges  should  be  astute  in  discovering  and  giving  effect  to  the 
intent  of  parties:  Earl  of  Clanrickard's  case.!  According  to  a 
great  variety  of  decisions,  that  maxim  appears  to  have  been 
constantly  acted  upon  for  a  long  series  of  years.  Crossing  v. 
Scudujnore,  I  Osman  v.  Sheafe^^  Roe  v.  Tranmer,  [  Shove  v.  Pincke,^ 

t  Hob.  277.  II  2  Wilfl.  75;  Willee.  682. 

t  1  Mod.  175;  2  Lev.  9.  f  5  T.  E.  124. 

§  3  Lev.  370. 

B.R. — ^VOL.  XXIX.  12 
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Haookrston  are  all  instances  where  deeds  incapable  of  operating  strictly 
Hanbubt.  according  to  the  words  were  so  construed  as  to  be  made  operative 
according  to  the  intent  of  the  parties.  There  is  not,  however, 
any  case  completely  in  point  as  an  authority  for  the  present ;  for 
in  each  of  those  cases  the  deed  would  have  been  wholly  void  if 
taken  according  to  the  letter.  The  mere  introduction  of  the 
words  ''  bargain  and  sale  "  is  not  sufficient  to  make  the  deed 
operate  as  a  conveyance  taking  effect  by  the  Statute  of  Uses,  and 
not  as  a  common  law  grant  of  the  reversion.  If  it  were  so,  the 
ordinary  conveyance  to  uses  by  lease  and  release  would  be 
rendered  bad,  for  in  almost  every  release,  the  words  ''  bargain 
and  sale  "  are  introduced.  No  one  will  contend  that  the  enrol- 
ment of  such  a  deed  would  vest  the  legal  estate  in  the  releasee 
to  uses.  There  are  two  principles  of  construction  applicable  to 
this  case,  which  make  it  clear  that  the  deed  operated  as  a  grant 
of  the  reversion.  First,  that  where  a  deed  may  operate  to  pass 
land  either  by  the  common  law  or  by  the  statute,  it  shall  be 
held  to  operate  at  common  law :  Co.  Litt.  49  b.  A  rule  which 
[  *104  ]  *has  not  been  overturned,  though  it  is  not  now  allowed  to  prevail 
against  the  apparent  intent  of  the  parties:  Barker  v.  Keat,\ 
Roe  V.  Tranmer.  Secondly,  where  a  deed  in  one  way  passes 
land  by  itself,  without  any  further  act,  it  shall  be  held  so  to 
operate,  rather  than  in  any  other  mode  to  the  perfection  of 
which  some  further  act  is  necessary :  Barker  v-  Keat,\  Lutwich 
V.  Mitton.l  And  in  an  anonymous  case,  8  Leon.  pi.  39,  p.  16, 
it  was  expressly  held  that  a  deed  must  operate  in  that  way 
in  which  it  first  had  full  effect.  Now  if  the  deed  in  question 
be  held  to  operate  as  a  grant  of  the  reversion,  the  estate 
passes  immediately.  If  it  be  a  bargain  and  sale,  enrolment 
is  necessary  to  make  it  valid.  These  rules,  in  addition  to  the 
apparent  intent  of  the  parties,  make  it  incumbent  on  the 
Court  to  decide  that  the  deed  was  in  effect  a  grant  of  the 
reversion;  and  then  the  use  would  be  executed  in  Leteney 
alone,  so  as  to  make  him  a  good  tenant  to  the  praecipe  of  the 
entirety  of  the  lands.  The  doctrine  of  election  cannot  affect 
this  case,  inasmuch  as  the  grantees  were  not  to  take  any 
beneficial  interest. 

t  2  Mod.  250.  t  Cro.  Jac.  604. 
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Cresstvell,  contra :  Haoobiwton 

r. 

The  words  of  the  deed  in  question  are  properly  those  of  a  Hanbuby. 
bargain  and  sale ;  and  that  the  parties  so  considered  them  is 
manifest  from  their  having  enrolled  the  deed  as  a  bargain  and 
sale.  At  that  time,  therefore,  they  must  have  intended  that  it 
should  so  operate  ;  and  it  cannot  now  be  held  to  have  a  different 
operation,  although  as  a  bargain  and  sale  it  would  not  carry 
into  effect  the  whole  object  of  the  parties  to  the  deed.  TyrreWs 
caset  is  a  strong  authority  to  this  point.  Jane  Tyrrell,  widow, 
for  the  sum  of  400Z.  paid  *by  G.  Tyrrell,  her  son  and  heir  [  •los  ] 
apparent,  by  indenture  enrolled  in  Chancery,  bargained,  sold, 
gave,  granted,  covenanted,  and  concluded  to  G.  T.  all  her  manors, 
lands,  &c.,  to  have  and  to  hold  the  said,  &c.  to  the  said  G.  T. 
and  his  heirs  for  ever,  to  the  use  of  the  said  Jane  for  life,  &c. 
And  it  was  held  that  the  limitation  of  uses  upon  the  habendum 
was  void,  because  an  use  cannot  be  declared  upon  an  use.  Now 
it  is  clear  that  the  deed  might  have  operated  as  a  covenant  to 
stand  seised,  and  then  the  limitation  of  uses  would  have  been 
good ;  nor  can  it  be  doubted  that  the  parties  (at  all  events  the 
grantor)  intended  that  the  use  should  be  well  limited  to  herself 
for  life.  But  as  it  appeared  to  have  been  the  intention  that  the 
deed  should  take  effect  as  a  bargain  and  sale,  and  it  had 
accordingly  been  enrolled,  it  was  held  so  to  operate,  although 
the  uses  were  thereby  defeated.  There  are  no  such  principles 
of  law  as  those  stated  on  the  other  side,  and  which  are  supposed 
to  govern  this  case.  The  passage  referred  to  in  Co.  Litt.  49  b  is 
this  :  "When  a  man  hath  two  ways  to  pass  lands,  and  both  of 
the  ways  be  by  the  common  law,  and  he  intendeth  to  pass  them 
by  one  of  the  ways,  yet,  ut  res  vxagis  valeat,  it  shall  pass  by  the 
other.  But  where  a  man  may  pass  lands  either  by  the  common 
law  or  by  raising  of  an  use  and  settling  it  by  the  statute,  there, 
in  many  cases,  it  is  otherwise."  Lord  Coke  does  not  there  mean 
to  say  that  a  conveyance  at  common  law  is  to  be  preferred  to  one 
taking  effect  by  the  statute,  but  that  a  common  law  conveyance 
cannot,  ut  res  valeat,  operate  as  a  conveyance  to  uses,  or  a 
conveyance  intended  to  have  effect  under  the  statute,  operate 
at  common  law.    And  even  this  distinction  is  now  at  an  end : 

t  Dyer,  156  a. 

12—2 
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Haogbrbton  Roe  v.  Tranmer.  The  next  principle  of  law  which  is  supposed 
Hanbubt.     *to  be  favorable  to  the  present  plaintiff  is,  that  where  a  deed  is 

[  '106  ]  capable  of  a  two-fold  operation,  but  according  to  one  construction 
takes  effect  immediately,  without  the  performance  of  any  further 
act,  it  shall  be  so  construed,  rather  than  in  a  mode  which  renders 
such  further  act  necessary  to  its  validity ;  and  Barker  v.  Keat, 
and  Lutwich  v.  Mittorif  and  Anon,,  8  Leon,  were  cited  as  instances. 
Now  in  each  of  those  cases  the  deed  was  held  to  operate  as  a 
bargain  and  sale,  that  being  a  conveyance  by  which  the  land 
passed  immediately ;  and  it  is  clear  from  other  authorities  that 
a  bargain  and  sale  takes  effect  from  the  time  of  the  execution, 
although  it  may  afterwards  be  rendered  void  by  a  neglect  to 
enrol  it  within  the  time  prescribed  by  the  87  Hen.  VIII.  c.  16. 
The  whole  question,  therefore,  turns  upon  the  application  of  the 
rule  of  law  given  in  Co.  Litt.  49  b,  and  Shep.  Touch.  88,  that 
''  if  a  man  have  two  ways  to  pass  lands,  and  he  intends  to  pass 
them  one  way,  and  they  will  not  pass  that  way,  ut  res  valcat,  they 
may  pass  the  other  way."  Now  here  it  appears  to  have  been  the 
intention  to  pass  these  lands  by  bargain  and  sale  to  Leteney  and 
Burke;  that  the  reversion  might  so  pass  is  clear  from  Fox's 
case,!  although  the  limitation  of  uses  would  be  void.  The  first 
part  of  the  rule  is,  therefore,  inapplicable ;  and  indeed  it  has 
been  admitted,  that  in  all  the  cases  upon  this  point,  the  deed,  if 
taken  according  to  the  letter,  would  have  been  wholly  void  ;  and 
it  may  also  be  observed,  that  in  each  of  them  the  construction 
put  upon  the  instrument  was  against  the  grantor ;  that  which  is 
now  contended  for  is  in  his  favor.     Neither  was  it  originally 

I  ♦107  ]  necessary  to  construe  this  deed  as  a  grant  of  *the  reversion  in 
order  to  carry  into  effect  the  main  object  of  the  parties.  That 
object  was  to  make  a  tenant  to  the  praecipe  to  suffer  a  recovery. 
If  the  deed  operated  as  a  bargain  and  sale,  Leteney  and  Burke 
would  be  joint-tenants,  and  the  writ  might  have  been  against 
them  jointly.  Suppose  Leteney  to  have  died  before  the  recovery, 
and  a  writ  to  have  been  issued  against  Burke,  it  could  hardly 
have  been  contended  that  this  deed  had  not  the  effect  of  vesting 
the  estate  in  him  as  the  survivor  of  two  joint- tenants,  so  as  to 
make  him  a  good  tenant ;  and  if  so,  it  must  have  operated  as  a 

t  8  Co.  Rep.  105. 
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bargain  and  sale ;  to  say  now  that  Leteney  was  tenant  of  the  Haooerbton 
whole,  is  to  say  that  the  deed  might  at  the  same  time  have  a  hanbuby. 
two-fold  operation.  The  point  now  raised  has  never  yet  been 
decided,  and  Mr.  Preston,  in  his  edition  of  Shepherd's  Touch- 
stone, 83,  makes  this  observation  upon  it :  "  It  is  far  from  being 
clear  that  a  deed,  though  enrolled,  and  capable  of  effect  as  a 
bargain  and  sale,  may  not  be  pleaded  as  a  grant,  so  that  uses 
may  arise  from  the  person  or  estate  of  the  grantee."  At  all 
events,  therefore,  the  defendants  have  good  ground  for  saying 
that  it  is  far  from  being  clear  that  it  can  be  so  pleaded. 

The  following  Certificate  was  afterwards  sent : 

'^  This  case  has  been  argued  before  us  by  counsel,  and  we  are 

of  opinion  that  the  said  John  Leteney  became  solely  seised  of 

the   said  hereditaments  and  premises  comprised  in  the  said 

indenture  of  the  14th  April,  1780,  so  as  to  be  a  good  tenant  of 

the  freehold  for  suffering  a  recovery  of  the  entirety  of  the  said 

hereditaments  and  premises. 

"  J.  Baylby. 

**  G.  S.  HOLKOYD. 
"  J.  LiTTLBDALB." 


WILLIAMS  V.  JONES.  ^. 

(5  Barn.  &  Cress.  108—110;  S.  C.  7  Dowl.  &  Ey.  548.)  [  108  ] 

An  attorney  entered  into  a  written  contract,  whereby  he  agreed  to 
take  into  partnership  in  the  business  of  an  attorney,  a  person  who  had 
not  at  that  time  been  admitted.  No  time  was  expressly  fixed  for  the 
commencement  of  the  partnership  :  Held,  that  no  time  being  expressly 
appointed,  the  partnership  commenced  from  the  date  of  the  agreement ; 
that  parel  evidence  was  properly  admitted  to  shew  that  the  person  taken 
into  partnership  was  not  an  attorney  at  the  time  when  the  agreement 
was  executed ;  but  that  it  could  not  be  received  to  shew  that  the  agree- 
ment was  not  to  take  effect  until  he  should  be  duly  admitted,  for  that 
would  make  the  agreement  different  from  that  which  it  purported  to  be , 
viz.  an  agreement  for  a  present  partnership. 

Assumpsit  upon  an  agreement,  dated  11th  November,  1822, 
whereby  plaintiff,  "  in  consideration  of  250L  paid  by  the  defen- 
dant, and  of  lOOZ.  to  be' paid  by  defendant  within  two  years  from 
the  date  thereof,  agreed  to  take  T.  Jones,  the  defendant's  son, 
into  partnership  with  him,  as  attornies  and  solicitors,  and  to  give 
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WiLLiAus  him  a  moiety  of  the  profits  of  the  partnership,  and  of  the  profits 
JoNEB.  arising  from  the  hundred  court  of  Werrall,  of  which  the  plaintiff 
was  lord,  and  a  moiety  of  the  royalties."  The  partnership  to 
continue  for  ten  years.  Breach,  non-payment  of  the  lOOZ.  Plea, 
non-assumpsit.  At  the  trial  before  Warren,  Ch.  J.  of  Chester,  at 
the  Spring  Assizes,  1825,  for  that  city,  the  plaintiff  proved  the  agree- 
ment as  set  out  in  the  declaration,  but  it  appeared  by  the  cross- 
examination  of  his  witnesses  that  the  defendant's  son  was  not 
admitted  an  attorney  until  April,  1823.  For  the  defendant  it 
was  contended,  that  the  agreement  was  illegal,  as  constituting  a 
partnership  between  an  attorney  and  a  person  who  had  not  at 
that  time  been  admitted.  For  the  plaintiff  evidence  was  offered 
that  the  agreement  was  not  put  in  force  before  the  admission  of 
the  defendant's  son.  The  learned  Judge  thought  the  evidence 
inadmissible,  and  directed  a  nonsuit.  In  Easter  Term  a  rule 
nin  for  a  new  trial  was  granted,  and  now 

Cro88,  Serjt.  was  called  upon  to  support  it : 

No  time  being  fixed  for  the  commencement  of  the  partnership, 
[  •109  ]  it  was  open  to  the  plaintiff  to  give  parol  evidence  upon  *that 
point.  The  contract,  upon  the  face  of  it,  was  perfectly  legal,  the 
defendant  sought  to  impeach  the  legality  of  it  by  parol  evidence 
that  the  defendant's  son  was  not  at  the  date  of  the  contract  an 
attorney ;  it  was,  therefore,  but  reasonable  that  the  plaintiff  should 
be  allowed  by  testimony  of  the  like  nature  to  answer  the  pre- 
sumption of  illegality  so  raised,  by  shewing  that  the  agreement 
was  not  to  take  effect  until  after  the  party  had  been  duly 
admitted.  The  agreement  contains  reference  to  the  date,  in  order 
to  fix  the  time  of  payment,  but  no  such  reference  is  made  to 
point  out  the  commencement  of  the  proposed  partnership. 

Bayley,  J.  : 

Where  a  written  contract  has  been  entered  into,  the  Court 
must  look  to  that  in  order  to  ascertain  the  meaning  of  the 
parties;  and  we  are  not  at  liberty  to  admit  the  introduction  of 
parol  evidence  to  shew  that  the  agreement  was  in  reality  different 
from  that  which  it  purports  to  be.  The  declaration  in  this  case 
describes  the  contract  as  forming  a  partnership  to  commence 


VOL.  XXIX.]       1826.    K.  B.     5  B.  &  C.  109—110.  183 

in  prasenti,  and  as  made  between  parties,  then  attornies,  and  the     Williams 
agreement  corresponds  with  the  description  given  in  the  declara-       jones. 
tion.     It  is  described  as  an  absolute  contract,  but  it  is  now 
contended  that  it  was  conditional,  to  commence  in  futuro,  if 
T.  Jones  should  be  admitted  an  attorney.    But  it  is  impossible  to 
put  such  a  construction  upon  it.    Here,  then,  there  was  a  bargain 
giving  a  present  share  of  the  profits  of  an  attorney's  business 
to  a  person  not  admitted;   that  was  illegal,  according  to  the 
22  Geo.  II.  c.  46,  s.  11;+   and  even  if  the  evidence  had  been 
admissible,  to  shew  that  the  agreement  was  to  take  effect  infuturo, 
the  agreement  as  proved  would  not  correspond  with  the  descrip- 
tion of  *it  in  the  declaration,  and  on  that  ground  the  nonsuit       L  *^^^  1 
would  be  right.     This  rule  must,  therefore,  be  discharged. 

HOLROYD,  J.  : 

I  am  of  opinion  that  the  nonsuit  in  this  case  was  right.  What- 
ever may  have  been  the  intent  of  the  parties,  which  I  collect  to 
have  been  that  the  instrument  should  take  effect  immediately,  at 
all  events  the  law  gives  it  that  effect,  no  time  for  its  commence- 
ment being  mentioned  in  the  instrument.  Parol  evidence  was 
properly  admitted  to  shew  that  the  agreement  was  illegal,  but  not 
for  the  purpose  of  varying  the  contract,  by  adding  to  or  diminish- 
ing from  it.  It  is  contended  for  the  plaintiff  that  evidence  should 
have  been  admitted,  which  certainly  would  have  shewn  the  con- 
tract not  to  be  illegal,  but  would  at  the  same  time  have  shewn  it 
to  be  different  from  the  legal  import  of  the  instrument  declared 
upon.  If  the  evidence  had  merely  gone  to  rebut  the  illegality,  I 
should  have  thought  it  admissible ;  but  it  went  further,  and  then 
two  objections  arose  to  it;  first,  it  went  to  shew  that  an  agreement 
apparently  absolute  was  really  conditional;  secondly,  its  effect  was 
to  add  by  parol  to  an  agreement,  which,  according  to  Boy  dell  v. 
DrummondX  could  not  be  valid,  unless  in  writing,  inasmuch  as  it 
was  not  to  be  performed  within  a  year  from  the  making  of  it. 

LiTTLEDALB,  J.  coucurred. 

Rule  discharged. 

D.  F,  Jones  was  to  have  opposed  the  rule. 

t  See  now  the  Solicitors  Act,  1843  %  10  B.  E.  450  (11  East,  142; 
(6  &  7  Vict.  c.  73,  8.  32).— E.  0.  2  Camp.  157). 
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1826.  DOE  D.   EAWLINGS  and   Others  v.  WALKER 

[  111  ]  AND   Others. 

(5  Bam.  &  Cress.  111—126 ;  8.  C.  7  Dowl.  &  By.  487;  4  L.  J.  K.  B.  93.) 

A'  was  lessee  of  premises  for  a  term  of  twenty-one  years,  which  would 
expire  at  Michaelmas,  1806.  In  December,  1799,  A.  took  a  further 
lease  of  the  same  premises  for  sixty  years,  to  commence  from  Michael- 
mas, 1806.  The  lessor  died  in  December,  1800,  and  deyised  the  premises 
in  question  to  A.,  the  lessee,  for  his  life.  By  lease  and  release  A.,  in 
1806,  conveyed  his  life  estate  to  B. :  Held,  that  A.*s  interest  in  the  lease 
in  1799,  which  was  to  commence  in  1809,  was  not  merged  in  his  estate 
for  life. 

Ejectment  to  recover  premises  in  the  parishes  of  Dartford  and 
Wilmington,  in  Kent.  Plea,  not  guilty.  At  the  trial  before 
Alexander,  C.  B.,  at  the  Spring  Assizes  for  the  county  of  Kent, 
1825,  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  [a  case,  the  material  points  whereof 
sufficiently  appear  by  the  judgment.  After  argument  the  Court 
took  time  for  consideration]  • 

1 117  ]  The  judgment  of  the  Court  was  now  delivered  by 

Bayley,  J. : 

This  was  an  action  of  ejectment,  and  the  single  question  pre- 
sented to  our  consideration  upon  the  argument  in  July  last  was 
this,  whether  a  term  for  years  created  in  December,  1799,  to 
commence  from  Michaelmas,  1809,  was  annihilated  by  a  life 
estate  devised  to  the  lessee  in  January,  1799,  and  merged  in  such 
life  estate,  the  life  estate  beiag  conveyed  away  by  the  lessee  before 
Michaelmas,  1809,  so  as  to  prevent  the  lessee  from  having  both 
estates  by  way  of  present  interest  at  one  and  the  same  time. 
The  facts  as  to  this  point  were  very  short.  In  January,  1799, 
Thomas  Williams,  the  owner  in  fee,  devised  to  John  Williams  for 
life.  The  premises  were  at  that  time  under  lease  to  John 
Williams  for  a  term  which  would  expire  at  Michaelmas,  1809. 
[  'US  ]  Before  he  died,  viz.  in  December,  1799,  the  testator  made  *a 
further  lease  to  John  Williams  for  sixty  years  from  Michaelmas, 
1809.  The  testator  died  in  December,  1800.  By  deeds  of  lease 
and  release  of  May,  1806,  John  Williams  conveyed  his  life  estate 
to  James  Parker  to  the  use  of  James  Parker  his  heirs  and  assigns, 
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for  the  life  of  John  Williams,  and  in  trust  for  the  said  John       Dor  d. 
Williams.     John  Williams,  therefore,  had   the  legal  estate  for  «.. 

his  own  life  from  December,  1800,  to  May,  1806,  when  he  passed  Walkbr. 
away  the  legal  estate  to  Parker  ;  and  the  question  is,  whether  his 
interest  under  the  lease  of  December,  1799,  was  merged  in  that 
his  legal  estate.  His  interest  under  the  lease  of  December,  1799, 
gave  him  no  right  of  possession  during  any  part  of  the  time  that 
he  had  in  himself  the  legal  estate  for  his  own  life ;  it  gave  him 
only  a  species  of  what  the  law  calls  an  intevesse  termini,  a  right 
to  have  the  possession  at  a  future  time,  viz.  at  Michaelmas,  1809 ; 
and  when  the  nature  of  an  interesse  termini  and  the  principle  of 
the  doctrine  of  merger  is  considered,  we  shall  have  no  difficulty 
in  coming  to  the  conclusion  that  in  this  case  there  was  no  merger. 
The  right  upon  a  lease  to  commence  in  prcesenti  is,  (except  under 
the  Statute  of  Uses,)  until  entry  an  interesse  termini  only,  and  so 
is  the  right  upon  a  lease  to  commence  in  futuro ;  and  the  same 
rules  are  applicable  to  both.  Each  is  a  right  only,  not  an  estate. 
The  whole  estate,  notwithstanding  such  right,  is  in  the  lessor. 
In  neither  case  will  a  conveyance  by  the  lessee  to  the  lessor 
operate  as  a  surrender,  nor  will  a  release  from  the  lessor  to  the 
lessee  operate  by  way  of  enlarging  the  estate.  The  right  may  be 
granted  away  as  a  right,  or  extinguished  by  a  release,  but  it 
cannot  be  conveyed  as  an  estate ;  and  the  lessee  may  extinguish 
it  by  a  release  to  the  lessor,  but  it  has  all  the  properties  and 
consequences  of  *a  right  only,  not  of  an  estate.  Upon  an  ordi-  I  *119  ] 
nary  lease,  to  commence  instanter,  the  lessee  has  at  common 
law  an  interesse  termini  only  till  entry,  Co.  Litt.  46  b,  a  release 
to  him  before  entry,  to  increase  his  estate,  is  not  good,  Co.  Litt. 
46  b,  270  a,  nor  can  the  lessor  grant  away  the  estate  by  the  name 
of  the  reversion,  for  before  possession  by  the  lessee  there  is  no 
reversion  in  the  lessor,  Co.  Litt.  270  a  ;  nor  can  the  lessee  sur- 
render the  term;  and  in  the  case  of  a  lease  to  commence  in 
futuro^  all  the  common  law  rules  of  an  ordinary  lessee  before 
entry  apply.  He  cannot  surrender  because  he  has  a  right  only, 
not  an  estate,  and  a  right  only  cannot  be  surrendered,  and  there 
is  no  reversion  in  which  this  may  drown,  Co.  Litt.  888  a,  and 
Lord  Coke  puts  this  case  distinctly,  to  illustrate  the  difference  in 
e£fect  in  certain  cases,  between  a  surrender  in  fact  and  a  surrender 
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Doe  d.       in  law  ;  for  he  says,  ''  If  a  man  make  a  lease  for  years  to  begin 
«.  at  Michaelmas  next,  this  future  interest  cannot  be  surrendered, 

Walkeb.  because  there  is  no  reversion  wherein  it  may  drown ;  but  by  a 
surrender  in  law  it  may  be  drowned.  As  if  the  lessee  before 
Michaelmas  take  a  new  lease  for  years,  either  to  begin  presently, 
or  at  Michaelmas,  this  is  a  surrender  in  law  of  the  former  lease." 
In  Shepherd's  Touchstone,  324,  it  is  laid  down  distinctly,  that  a 
release  to  him  cannot  enure  by  way  of  enlargement,  because  he 
has  no  estate.  **  If  the  release  be  before  the  term  begin,  or  after 
the  term  begin,  but  before  the  lessee  hath  entered,  though  it  may 
be  good  to  extinguish  any  rent  reserved  on  the  lease,  it  is  not 
good  to  enlarge  the  estate."  So,  Co.  Litt.  270  a,  **  Before  entry 
the  lessee  hath  but  an  interesse  termini,  an  interest  of  a  term,  and 
no  possession,  and,  therefore,  a  release,  which  enures  by  way  of 

[  •120  ]  enlarging  an  estate,  *cannot  work  without  a  possession,  for  before 
possession  there  is  no  reversion.  But  if  a  man  make  a  lease  for 
years  to  begin  presently,  reserving  a  rent,  if  before  the  lessee 
doth  enter,  the  lessor  releases  all  the  right  that  he  hath  in  the 
land,  albeit  this  release  cannot  enlarge  his  estate,  it  shall,  in 
respect  of  the  privity,  extinguish  the  rent."  But  an  interesse 
termini  may  be  granted  away  or  released.  Co.  Litt.  46  b.  Now, 
what  is  the  doctrine  of  merger,  and  the  principle  upon  which  it 
is  founded  ?  Blackstone,  in  2  Comm.  177,  describes  it  as  occur- 
ring, when  a  greater  and  a  less  estate  coincide  and  meet  in  one 
and  the  same  person,  without  any  intermediate  estate,  and  he 
puts  as  an  instance  where  tenant  for  years  obtains  the  fee.  Bacon, 
in  his  Abridgment,  tit.  Leases,  (R.)  describes  it  as  occurring 
where  there  is  an  union  of  the  freehold  or  fee  and  a  term  for 
years,  in  one  person  at  the  same  time,  in  which  case  the  greater 
estate  merges  and  drowns  the  latter,  because  they  are  inconsistent 
and  incompatible ;  and  Mr.  Preston  describes  it  as  the  conclusion 
of  law  on  the  union  of  two  estates.  Apply  any  of  these  descrip- 
tions to  this  case.  There  must  be  an  union  of  two  estates,  here 
there  is  no  such  union.  The  interesse  termini  does  not  acquire 
the  character  of  an  estate,  until  the  legal  interest  in  the  life  estate 
is  passed  away.  Instead  of  two  estates  having  been  in  John 
Williams  at  the  same  time,  he  had  never  in  him  more  than  one 
estate.      He  had  nothing  but  the  life  estate  till   Michaelmas, 
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1809,  and  nothing  but  the  term  after  that  period.     Then  where       Dob  d. 
is  the  inconsistency  or  incompatibility  which  is  essential  to  con-  ,,. 

stitute  a  merger  ?  Where  a  man,  but  for  the  doctrine  of  merger,  Walker. 
would  be  reversioner  to  himself,  would  be  tenant  for  years  with 
an  immediate  reversion  in  himself  for  years,  for  life,  or  in  *fee,  [  *i2i  ] 
there  is  an  inconsistency,  and  incompatibility  in  his  filling  both 
characters.  He,  in  the  character  of  reversioner,  would  be  the 
person  to  call  upon  himself,  if  his  reversion  were  in  fee,  or  for 
life,  for  waste  ;  it  would  be  to  himself  he  would  have  to  perform 
the  services  due  from  him  as  tenant ;  and  as  reversioner,  even 
for  years,  he  would  be  able  to  interpose  his  second  term  to  protect 
himself  from  acts  of  forfeiture  committed  by  him  as  tenant  under 
the  first ;  and  to  prevent  these  and  similar  objections  the  doctrine 
of  merger  is  founded.  But  where  is  the  inconsistency  or  the 
incompatibility  of  a  man  having,  not  two  concurrent,  but  two 
successive  estates?  The  objections  apply  only  where  they  are 
concurrent ;  they  do  not  apply  where  one  follows  the  other.  If 
tenant  for  years  acquire  a  life  interest  in  the  estate  pour  auter  vie, 
the  two  being  concurrent,  one  only  can  exist,  and  the  other  is 
merged  ;  but  why  may  not  a  lease  be  granted  to  tenant  pour 
outer  tie,  &c.,  to  commence  when  his  life-estate  ceases ?  He  will 
then  be  tenant  of  the  freehold,  so  long  as  cestui  que  vie  lives, 
but  amenable  to  the  reversioner  for  every  duty  to  which  that 
tenancy  is  subject ;  and  he  will  be  tenant  for  the  term  when 
cestui  que  vie  dies,  and  still  amenable  to  the  reversioner  for  all 
the  duties  of  that  tenancy.  He  will  never  stand  in  the  character, 
which  the  law  of  merger  is  calculated  to  prevent,  of  reversioner 
to  himself.  As  to  the  cases  cited,  Salmon  v.  SwanM  was  a  case, 
as  it  seems  to  me,  not  of  a  merger  of  an  estate,  but  of  the  extin- 
guishment of  a  right ;  and  though  Colbourne  v.  Mia^stonel  appears, 
according  to  the  report  in  Leonard,  to  have  been  the  case  of  an 
interesse  termini,  it  appears  by  the  roll  to  have  been  the  case  of 
a  subsisting  and  concurrent  term.  In  Salmon  v.  Swann,  Brook, 
the  owner  in  *fee,  subject  to  an  interesse  termini  for  100  years,  [  *122  ] 
to  commence  on  Lord  Cobham's  death,  made  a  lease  for  twenty- 
one  years,  and  then  took  a  grant  of  the  interesse  termini.  He 
afterwards  granted  a  rent  charge  of  20/.  per  annum,  and  the 

t  Cro.  Jac.  619.  X  1  Leon.  129. 
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Dob  d.       question  was,  whether  a  distress  for  arrears  of  that  rent,  accrued 
V.  after  Lord  Cobham's  death,  should  prevail  against  the  lease  of 

Walker,  twenty-one  years ;  if  the  term  for  100  years  were  to  be  considered 
as  in  esse,  it  would ;  because  that  term  would  supersede,  and  be 
paramount  to  the  term  for  twenty-one  years ;  but  if  that  were 
not  to  be  considered  as  subsisting,  it  would  be  otherwise ;  because 
then  the  term  for  twenty-one  years  would  be  paramount  to  and 
prevail  against  the  rent  charge.  It  was  resolved  that  the  term 
was  drowned  in  the  inheritance,  for  notwithstanding  the  lease 
for  twenty-one  years,  the  interesse  termini  was  not  so  severed  from 
the  inheritance,  but  that  by  grant  thereof  to  him  who  had  the 
inheritance,  the  future  term  was  drowned,  and  should  never  rise 
again.  But  was  this  by  way  of  merger  of  an  estate  by  an  union 
of  the  two  estates,  or  by  way  of  extinguishment  of  the  right  ? 
The  transaction  is  rather  in  the  nature  of  a  surrender,  for  it  is 
passing  the  interesse  termini  to  the  owner  of  the  inheritance,  not 
an  accession  of  the  inheritance  to  the  owner  of  the  interesse 
termini  ;  but  there  can  be  no  surrender  of  an  interesse  termini  to 
the  reversioner  as  we  have  seen ;  and  can  there  be  a  merger 
where  there  could  be  no  surrender  ?  The  only  principle  upon 
which,  I  take  it,  that  case  was  decided,  was  this ;  that  the  grant 
to  Brook  operated  not  to  keep  alive  the  interesse  termini,  but  to 
destroy  it ;  that  it  could  not  be  taken  to  have  been  obtained  by 
him,  that  he  might  raise  the  term  upon  Lord  Cobham's  death, 
[  •123  ]  and  so  defeat  his  own  lease  *for  twenty-one  years  ;  but  that  it 
must  be  taken  to  have  been  obtained  by  him  to  protect  his  own 
lease ;  that  he  must  be  supposed  to  have  acquired  it  for  honest 
purposes  to  extinguish  it,  not  for  dishonest  purposes  to  have  the 
100  years  term  enjoyed.  This,  therefore,  is  no  authority,  as 
it  seems  to  us,  for  the  merger  of  an  interesse  termini;  nor  is 
Colboume  v.  Murstone,  when  the  true  state  of  that  case,  as  it 
appears  upon  the  roll,  is  known.  The  question  in  that  case  was, 
whether  a  lease  of  two  houses  to  Alice  Leigh  had  been  merged 
by  a  devise  to  her  for  life.  According  to  the  report  in  Leon., 
she  had  only  a  lease  "in  reversion,"  expectant  upon  the  deter- 
mination of  a  prior  lease,  which  would  have  given  her  an  interesse 
termini  only,  but  according  to  the  record,  she  had  a  lease  "  of 
the  reversion,"   a  concurrent  lease,  which  gave  her  a  present 
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estate.     The  question  was,  whether  the  executor  of  Alice  Leigh       dob  d, 
had  improperly  omitted  in  her  inventory  a  lease  of  two  houses,  „ 

and  this  depended  upon  another  question,  whether  a  devise  by  w^aI'Kbr. 
the  lessor  of  these  two  houses  to  Alice  Leigh  for  life,  had  extin- 
guished that  lease.  According  to  the  report  in  Leon.,  the  houses 
were  previously  in  lease  to  Alice  Cheap,  for  twenty-one  years,  if 
she  should  so  long  live,  and  the  lease  to  Alice  Leigh  was  a  lease 
"in  reversion"  for  twenty-one  years;  no  distinction  is  taken 
between  an  interesse  termini,  and  a  right  to  possession  upon  Alice 
Cheap's  death,  but  the  only  material  point  discussed  was,  whether 
Alice  Leigh  had  suflSciently  assented  to  the  devise  to  her  for  life, 
so  as  to  have  vested  in  herself  the  life  estate.  But  upon  advert- 
ing to  the  record,  it  appears  that  what  was  called  in  Leon,  a 
lease  in  reversion,  was  in  reality  a  lease  **  of  the  reversion," 
*commencing  immediately  from  the  date  of  such  lease.  The  [  •124  ] 
Court  is  under  great  obligation  to  Mr.  BoUand  for  having  referred 
them  to  the  record,  because  that  reference  removes  every  difficulty 
that  ease  could  have  produced.  The  record  shews  that  H.  Leigh 
the  testator  had  the  Marygold  and  three  other  houses ;  that  he 
demised  one  of  the  three  houses  to  Melley  at  8Z.  6«.  8d.  per 
annum,  another  to  Burden  at  5Z.,  and  another  to  Chippindall  at 
2Z.  That  within  a  year  after  the  lease  to  Chippindall,  he  demised 
the  reversion  of  that  house,  when  it  should  happen,  to  Alice 
Leigh  for  twenty-one  years  from  the  date  of  that  said  demise,  at 
2Z.  per  ann.  rent,  and  afterwards  demised  the  Marygold  and  the 
other  two  houses  to  Alice  Leigh  from  thenceforth  for  twenty -one 
years,  paying  yearly  9Z.  6«.  8d.  rent,  and  afterwards  devised  the 
said  messuages  and  rents  to  the  said  Alice  Leigh  for  the  better 
education  of  her  children  :  that  he  died,  and  she  entered  into  the 
Marygold,  and  thereof,  and  of  the  reversion  of  the  three  houses, 
was  seised  for  life,  and  received  the  rents  reserved  by  the  three 
leases,  so  that  Alice  Leigh's  term  in  two  of  the  messuages  was  a 
running  term  at  the  time  she  took  the  life  estate ;  and  had  the 
terms  in  these  two  houses  subsisted,  she  would  at  the  same  time 
have  been  possessed  of  the  reversion  of  those  two  houses  for  her 
term  of  twenty-one  years,  and  also  seized  of  a  life  estate,  of  an 
immediate  estate  of  freehold,  at  the  same  time.  The  case,  there- 
fore, as  to  the  two  houses,  was  a  case  not  of  an  interesse  termini 
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DoK  d.       as  sapposed,  but  of  a  subsisting  tenn.    These  tvo  cases,  there- 

^  fore,  conclude  nothing  in  favour  of  the  plaintiff,  and  upon  the 

Walkkb.     grounds  we  have  previously  mentioned,  we  are  of  opinion  that 

[  •125  ]       there  was  no  merger  in  this  case,  and  that  as  to  so  *much  of  the 

property  in  question  as  depends  upon  that  point,  there  should 

be  judgment  for  the  defendant.     The  question  on  the  case  is 

exclusively  upon  the  merger,  and  what  is  to  be  the  consequence 

of  our  opinion,  the  case  does  not  state. 

Po8tea  to  the  defendant. 


1826.  GILLARD   v.   WISE   and   Others. 

[^84]  (^  ^*™-  *  ^^®88-  134—141 ;  S.  C.  7  Dowl.  &  Ry,  523;  4  L.  J.  K.  B.  88.) 

A.,  on  the  18th  of  March,  1824,  paid  into  the  Totness  country  bank  a 
quantity  of  notes  of  a  bank  at  Dartmouth,  to  bear  interest  from  that 
flay.  The  Totness  bankers  sent  the  notes  early  on  the  following  morning 
to  the  Dartmouth  bank.  Upon  the  receipt  of  them  there,  the  latter, 
according  to  their  usual  course  of  dealing  with  the  Totness  bankers, 
gave  them  credit  in  account  for  the  amount  of  the  ngtes.  The  course  of 
business  between  the  two  banks  was,  that  if  the  Totness  bank  received 
notes  of  the  Dartmouth  bank  in  the  course  of  the  day,  they  sent  the 
notes  on  the  following  morning  to  the  Dartmouth  bank.  If  the  Dart- 
mouth bank  received  notes  of  the  Totness  bank,  they,  at  the  close  of  the 
business  of  the  day,  sent  them  to  the  Totness  bank.  If  the  balance  of 
the  day  was  in  favor  of  either  bank,  the  amount  was  paid  by  a  bill  upon 
their  respective  agents  in  London.  The  Dartmouth  bank  continued  to 
pay  their  notes  until  the  evening  of  the  19th :  Held,  that,  as  between  A. 
and  the  Totness  bankers,  the  taking  of  credit  in  account  for  the  amount 
of  the  Dartmouth  notes  was  equivalent  to  payment  to  the  Totness 
bankers,  and  therefore  that  A.  was  entitled  to  recover  the  amount  from 
them. 

Assumpsit.  The  declaration  contained  the  usual  money 
counts,  a  count  for  interest,  and  a  count  upon  an  account 
stated.  The  defendants  paid  145Z.  into  Court,  and  pleaded 
the  general  issue.  At  the  trial  before  Abbott,  Gh.  J.,  at  the 
Summer  Assizes  for  the  county  of  Devon,  in  1824,  the  jury 
f6und  a  verdict  for  the  plaintiff  for  655Z.,  subject  to  the  opinion 
of  this  Court  upon  the  following  case. 

The  defendants  for  many  years  past  have  carried  on  the  busi- 
ness of  bankers  at  a  bank  at  Totness,  in  the  county  of  Devon, 
called  The  Totness  Bank,  and  at  another  bank  at  Newton,  in  the 


TOL.  XXIX.]       1826.    K.  B.     5  B.  &  C.  134—135.  191 

same  county.  The  Totness  bank  opens  at  ten  every  day,  and  Gillabd 
closes  at  four.  On  Thursday,  the  18th  March,  1824,  the  wise. 
plaintiff,  who  was  not  a  customer  of  the  defendants,  went  to 
the  Totness  bank  and  paid  in  there  a  number  of  country  bank 
notes,  amounting  to  the  sum  of  800i.,  which  were  received  by 
the  defendants  as  a  deposit  of  8002.,  to  bear  interest  from  that 
day  at  the  rate  of  3  per  cent,  per  annum,  to  be  withdrawn  only 
after  twenty  days'  notice,  and  the  interest  to  cease  from  the  day 
of  the  notice.  The  notes  so  received  from  the  plaintiff  were  all 
payable  to  the  bearer  on  demand,  and  consisted  of  notes  to  the 
amount  of  *657Z.  of  a  bank  at  Dartmouth  in  the  said  county,  [  •135  ] 
called  The  Dartmouth  General  Bank,  which  was  at  that  time 
carried  on  under  the  firm  of  Hine  &  Co.,  of  other  notes  to  the 
amount  of  SOL  of  another  bank  at  Dartmouth,  called  The  Dart- 
mouth Bank,  carried  on  by  other  persons  under  the  firm  of 
Harris  &  Co.,  and  of  other  notes  of  other  country  banks  in  the 
neighbourhood.  Of  the  657Z.  of  the  Dartmouth  General  Bank 
notes,  600Z.  were  immediately  tied  up  in  separate  bundles,  con- 
taining each  lOOZ.,  and  with  the  remaining  57Z.,  and  all  other 
notes  of  the  two  Dartmouth  banks  received  in  the  course  of  the 
day,  were  put  aside  into  a  separate  division,  marked  Dartmouth, 
to  be  sent  -as  hereinafter  mentioned.  The  Totness  bank  never 
paid  away  the  notes  of  the  Dartmouth  banks  in  the  course  of 
their  issues  to  customers.  In  the  course  of  the  day  the  Totness 
bank  received  432i.  of  Dartmouth  and  Dartmouth  General  Bank 
notes  from  other  persons,  and  at  the  close  of  the  business  of  that 
day,  all  the  Dartmouth  notes  which  had  been  so  received  from 
the  plaintiff,  together  with  the  last  mentioned  notes,  were  put  up 
in  a  parcel  directed  to  Messrs.  Hine  &  Co.,  Dartmouth,  and  this 
parcel  was  afterwards  given  to  the  person  employed  by  the  post- 
office  in  carrying  the  letters  between  Totness  and  Dartmouth,  to 
be  delivered  by  him  to  Messrs.  Hine  &  Co.  on  his  arrival  at 
Dartmouth,  and  it  was  accordingly  deUvered  to  Hine  &  Co.  at 
the  Dartmouth  General  Bank,  early  in  the  morning  of  the  19th 
of  March,  before  the  usual  hour  of  opening  that  bank.  The 
amount  of  all  the  notes  in  the  parcel  was  1,1192.,  and  before  the 
opening  of  that  bank  the  said  sum  of  1,1192.  was  placed  to 
the  credit  of  the  defendants  in  the  books  of  Hine  &  Co.,  the 
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GiLLABD     defendants  being  indebted  to  Hine  &  Go.  to  *the  amount  of  840/. 

WiBK.        as  hereinafter  mentioned,   and  the  notes  of    the    Dartmouth 

[  'ISC  ]  General  Bank  contained  in  the  parcel,  were  then  put  into  the 
usual  drawers  for  the  purpose  of  being  re-issued.  The  bank 
opened  at  the  usual  hour,  ten  o'clock  in  the  morning,  and  con- 
tinued to  pay  all  demands  till  half-past  three  o'clock  in  the  after- 
noon, when  it  stopped  payment ;  but  before  that  time,  all  the 
notes  of  the  Dartmouth  General  Bank,  received  in  the  Totness 
parcel,  had  been  paid  away  to  different  persons  in  the  usual 
course  of  business.  In  the  course  of  that  day  the  Dartmouth 
General  Bank  had  also  received  from  diflferent  customers  sundry 
notes  of  the  Totness  bank,  amounting  to  501.  or  lOOZ.,  but  these 
were  paid  after  the  stoppage,  by  the  clerk  of  Hine  &  Co.  to  the 
executor  of  Mr.  Hine,  who  was  at  the  time  of  the  stoppage  in  a 
dying  state,  and  died  only  one  or  two  days  afterwards.  It  was 
the  practice  of  the  Totness  bank  at  the  close  of  every  day's  busi- 
ness, to  make  up  parcels  of  country  bank  notes  for  the  dififerent 
banks  with  which  they  corresponded.  The  correspondence 
between  the  Totness  bank  and  the  Dartmouth  General  Bank, 
was  for  the  most  part  carried  on  by  the  postman.  The  distance 
from  Totness  to  Dartmouth  is  about  ten  miles ;  the  postman  at 
that  time  left  Totness  for  Dartmouth  about  five  o'clock,  and 
arrived  at  Dartmouth  between  six  and  seven  in  the  morning,  and 
left  Dartmouth  on  his  return  at  six,  and  arrived  at  Totness  about 
eight  in  the  evening  of  the  same  day.  The  course  of  business 
between  the  two  banks  was  as  follows.  If  in  the  course  of  any 
one  day  the  defendants  received  any  quantity  of  notes  of  the 
Dartmouth  General  Bank,  or  of  the  Dartmouth  bank,  or  of 
another  bank  at  Brixham  in  the  same  county,  at  the  close  of  the 

[  *137  ]  business  of  the  day,  they  put  all  such  notes  *into  one  parcel,  and 
gave  it  to  the  postman  to  be  delivered  to  Hine  &  Co.  the  following 
morning.  If  Hine  &  Co.  in  the  course  of  any  one  day  received 
any  notes  of  the  Totness  bank,  or  of  the  Newton  bank,  or  of 
another  bank  at  Totness,  carried  on  by  other  persons,  called  The 
Totness  General  Bank,  at  the  close  of  the  business  of  the  day 
they  put  up  all  such  notes  into  one  parcel,  and  sent  it  the  same 
evening  to  the  defendants,  by  the  postman,  on  his  return  to 
Totness.     If  upon  the  making  up  of  the  parcel  of  the  Dartmouth 
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General  Bank  on  the  evening  of  any  one  day,  a  balance  was  left  Gillard 
in  favor  of  the  Totness  bank,  that  balance  was  ordered  to  be  paid  wise. 
in  London  by  the  London  agents  of  the  Dartmouth  General  Bank 
to  the  London  agents  of  the  Totness  bank,  by  a  letter  sent  by  the 
Dartmouth  General  Bank  for  that  purpose  by  the  London  post  of 
the  same  evening ;  but  if  on  the  contrary,  upon  the  making  up  of 
such  parcel  the  balance  was  in  favor  of  the  Dartmouth  General 
Bank,  and  the  Totness  bank  did  not  receive  a  suflficient  quantity  of 
notes  in  the  course  of  the  next  day  to  meet  that  balance,  the  dif- 
ference was  ordered  to  be  paid  in  London  by  the  London  agents 
of  the  Totness  bank  to  the  London  agents  of  the  Dartmouth 
General  Bank,  by  a  letter  sent  by  the  Totness  bank  for  that 
purpose  by  the  London  post  of  that  evening.  On  the  morning 
of  the  17th  of  March  the  accounts  between  the  two  banks  were 
exactly  balanced,  but  on  the  evening  of  that  day  the  Dartmouth 
General  Bank  sent  by  the  postman  a  parcel  for  the  Totness  bank, 
containing  25Z.  in  Totness  notes,  and  a  good  cheque  upon  the 
defendants,  drawn  by  one  of  their  customers  for  315Z.  The 
parcel  arrived  as  usual  after  the  banking  hours,  and  was  not 
opened  till  the  opening  of  the  bank  on  the  following  morning, 
and  the  ^Totness  bank  became  their  debtors  to  the  amount  [  *ib8  1 
of  S40Z. 

The  case  was  argued  by  Carter  for  the  plaintiflF  and  Coleridge 
for  the  defendant. 

The  question  principally  discussed  in  argument  was,  whether 
the  defendants  had  or  had  not  been  guilty  of  laches  by  leaving 
the  notes  with 'the  Dartmouth  bankers;  but  it  was  also  insisted 
on  the  part  of  the  plaintiffs,  that  as  the  defendants  had  consented 
to  take  credit  in  account  with  the  Dartmouth  bankers  for  the 
amount  of  the  notes  on  the  morning  of  the  19th  (when  they 
might  have  received  the  same  in  money)  as  between  the  plaintiff 
and  them,  that  was  equivalent  to  payment :  at  the  moment  when 
they  took  that  credit,  they  trusted  the  Dartmouth  bankers  at 
their  own  peril.  As  between  the  plaintiff  and  the  defendants,  it 
was  the  same  thing  in  point  of  legal  effect,  as  if  at  the  time  when 
the  credit  was  given  in  account,  the  Dartmouth  bankers  had  paid 
the  amount  of  the  notes  in  money,  and  that  money  had  then 
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WlSK. 


GiLLABD  heen  returned  to  the  Dartmouth  bankers  by  the  defendants  to 
hold  it  for  their  use.  As  the  judgment  of  the  Court  proceeded 
entirely  upon  the  latter  ground,  it  is  unnecessary  to  state  the 
arguments  upon  the  other  point. 

Baylbt,  J, : 

There  can  be  no  doubt  that  the  plaintiff  is  entitled  to  recover 
to  the  extent  of  MOL,  the  amount  of  the  debt  due  from  the 
Totness  Bank  to  the  Dartmouth  bankers.  It  appears  by  the  case 
stated  for  the  opinion  of  the  Court,  that  it  was  the  practice  for 
the  Totness  bank  to  receive  the  notes  of  other  country  banks. 
They  must,  therefore,  adopt  some  mode  of  getting  payment,  and 
for  that  purpose,  in  the  ordinary  course,  would  employ  agents  to 
present  them  for  payment,  and  would  be  bound  by  the  acts  of 
[  *n9  ]  giicii  agents.  *It  is  the  duty  of  an  agent  so  employed  to  present 
bills  or  notes  for  payment,  to  take  care  that  something  equivalent 
to  payment  should  take  place.  In  this  case  the  defendants 
authorized  their  agent  to  give  possession  of  the  notes  to  the 
Dartmouth  bankers.  The  latter,  therefore,  who  were  the  makers 
of  the  notes,  became  the  agents  of  the  Totness  bank,  but  instead 
of  immediately  paying  the  notes  to  the  latter,  or  to  any  person 
on  their  behalf,  entered  them  according  to  their  usual  course  of 
dealing,  in  account  to  the  credit  of  the  Totness  bank.  The  Dart- 
mouth bankers  were  also  the  agents  of  the  Totness  bank  as  to 
other  notes,  and  they  received  the  amount  of  those  notes  in  cash. 
But  they,  by  the  authority  of  the  defendants,  entered  the  amount 
of  their  own  as  an  item  of  credit  in  an  account  between  them  and 
the  defendants.  I  am  of  opinion  that,  as  between  the  Totness 
bank  and  the  plaintiff,  the  taking  of  that  credit  must  be  con- 
sidered as  payment.  If  the  notes  had  been  presented  by  any 
other  person  employed  by  the  defendants  as  agent,  he  might 
have  had  money  for  them.  The  Totness  bankers,  by  making  the 
Dartmouth  bankers  their  agents,  and  authorizing  them  to  give 
credit  in  account  for  the  notes  instead  of  paying  the  amount  of 
them  immediately,  must  be  taken  to  have  consented  that  that 
credit  given  to  them  by  the  Dartmouth  bankers  should  be  equiva- 
lent to  that  payment  which  would  have  taken  place  if  any  third 
person  employed  by  them  had  presented  the  notes  for  payment. 
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The  defendants,  from  the  time  when  the  credit  was  given  them,  Gillard 
trusted  the  Dartmouth  bankers.  The  course  of  dealing  shews  wise. 
that  the  Totness  bankers  authorized  the  Dartmouth  bankers  to 
deal  with  the  notes  as  if  they  had  been  paid  by  them.  For  if 
they  had  not  been  paid,  they  ought  to  have  been  returned  to  the 
Totness  bankers,  *but  they  were  in  fact  re-issued  by  the  Dart-  [  *140  ] 
mouth  bankers.  Upon  the  principle  that,  by  the  course  of 
dealing,  the  Dartmouth  bankers  were  made  the  agents  of  the 
Totness  bankers,  and  that  the  latter  gave  authority  to  the  former 
to  give  credit  in  account  for  their  own  notes  instead  of  paying 
them  immediately  in  money,  I  think  that  the  Totness  bankers 
mast,  as  far  as  the  plaintiff  is  concerned,  be  considered  to  have 
received  payment  of  these  notes  from  the  Dartmouth  bankers, 
and  consequently  that  the  plaintiff  is  entitled  to  recover  6572., 
the  full  amount  of  the  Dartmouth  notes  paid  by  him  into  the 
hands  of  the  Totness  bankers. 

HOLBOTD,  J. : 

The  notes  were  received  by  the  defendants  as  cash  payable 
with  interest  from  the  moment  when  the  notes  were  received, 
and  not  merely  from  the  time  when  the  defendants  would  in  due 
course  receive  payment  of  them  from  the  Dartmouth  bank.  The 
notes  were,  therefore,  treated  as  cash.  I  do  not  mean  to  say  that 
if  they  turned  out  to  be  of  no  value  at  the  time  when  they  were 
deposited,  that  they  must  be  considered  as  cash.  That  would  be 
a  very  different  case.  The  defendants,  instead  of  sending  a  clerk 
to  receive  cash  for  the  notes,  sent  them  to  the  persons  who  ought 
to  have  paid  them,  but  they  sent  them,  not  for  the  purpose  of 
being  paid  in  money,  but  of  being  placed  to  their  credit  in 
account.  When  that  credit  was  given,  the  legal  effect  was  the 
same  as  if  the  notes  had  been  paid  to  them  in  money,  and  the 
Dartmouth  bankers  had  agreed  to  hold  that  money  to  the  use  of 
the  Totness  bank;  or  the  same  thing  as  if  the  notes  had  been 
actually  paid  to  the  defendants,  and  they  the  defendants  had  lent 
the  amount  to  the  Dartmouth  bank.  By  allowing  *the  amount  [  *^^i  ] 
of  the  notes  to  be  placed  to  their  credit  in  account,  the  defendants 
authorized  the  Dartmouth  bank  to  treat  these  notes  as  their  own. 
And  if  the  latter  had  a  right  to  re-issue  them  by  the  authority  of 
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GiLLABD  the  defendants,  that  could  only  be  on  the  understanding  that 
Wise.  they  had  become  the  property  of  the  Dartmouth  bank,  I  think 
these  notes  must  be  considered  as  cash  notes  deposited  with  the 
defendants,  and  that  the  amount  having  been  paid  to  them  by 
the  Dartmouth  bankers,  remained  in  their  hands  to  the  use  of 
the  plaintiff. 


LiTTLEDAiiB,  J.  concurred. 


Judgment  for  the  plaintiff. 


1826.  GEANGEE  v.   GEOEGE. 

Jan,  25. 
(5  Bam.  &  Cress.  149—152  ;  S.  C.  7  Dowl.  &  Ey.  729.) 

'-        ^  The  Statute  of  Limitations  is  a  bar  to  an  action  of  trover,  commenced 

more  than  six  years  after  the  conversion,  although  the  plaintiff  did  not 
know  of  the  conversion  until  within  that  period,  the  defendant  not  having 
practised  any  fraud  in  order  to  prevent  the  plaintiff  from  obtaining  that 
knowledge  at  an  earlier  period. 

The  declaration  was  filed  generally,  as  of  Michaelmas  Term :  Held, 
that  the  defendant  might  give  evidence  of  the  time  when  it  was  actually 
filed,  in  order  to  support  the  allegation  in  his  plea,  **  that  the  cause  of 
action  did  not  accrue  within  six  years  next  before  the  exhibiting  of  the 
plaintiff's  biU.»' 

Case  for  not  taking  care  of  and  re-delivering  to  plaintiff  three 
boxes  containing  deeds,  papers,  &c.  of  plaintiff,  which  had  been 
delivered  to  defendant  to  be  safely  kept  and  redelivered  to 
plaintiff  on  request.  Count  in  trover  for  the  boxes,  &c.  Pleas, 
first,  not  guilty ;  second,  that  the  causes  of  action  in  the  declara- 
[  'ISO  ]  tion  *mentioned  did  not  accrue  within  six  years  next  before  the 
exhibiting  of  the  bill  of  plaintiff  in  this  behalf.  Beplication,  that 
the  causes  of  action  did  accrue  within  six  years,  &c.  At  the  trial 
before  Abbott,  Ch.  J.  at  the  Westminster  sittings  after  last 
Michaelmas  Term,  it  appeared  that  the  boxes  were  placed  in  the 
defendant's  custody  about  the  year  1816.  Plaintiff  had  before 
that  time  become  bankrupt,  and  a  commission  issued  against 
him,  and  on  the  10th  of  November,  1818,  defendant  delivered 
up  the  boxes  with  their  contents  to  certain  persons  describing 
themselves  as  assignees  under  that  commission.  The  writ  in  the 
present  action  was  sued  out  on  the  26th  of  November,  1824, 
returnable  on  the  29th,  but  the  declaration  was  filed  generally  as 
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of  Michaelmas  Term  in  that  year.     The  boxes  were  demanded  by     Granger 

the  plaintiff  in  September,  1824,  and  there  was  no  evidence  that      gborok. 

he  knew  of  the  conversion  in  1818,  until  the  defendant,  at  the 

time  of  the  demand,  said  that  he  had  delivered  them  up  in  1818. 

Under  these  circumstances  it  was  contended  for  the  plaintiff,  that 

although  the  plea  of  the  Statute  of  Limitations  might  be  an 

answer  to  the  first  count,  yet  it  could  not  to  the  count  in  trover. 

That  as  the  plaintiff  never  knew  that  the  goods  were  parted  with 

in  1818,  until  he  demanded  them  in  1824,  he  was  not  bound  to 

treat  the  act  in  1818  as  a  conversion,  but  might  rely  upon  the 

demand  and  refusal  in  September,  1824.    It  was  also  contended, 

that  the  declaration  must  be  taken  to  have  been  filed  on  the  first 

day  of  Michaelmas  Term,  and  that  the  defendant  could  not  in 

answer  shew  the  time  when  the  writ  was  issued,  his  plea  being 

that  the  cause  of  action  did  not  accrue  within  six  years  before 

the  "exhibiting  of  the  bill,"  not  "before  the  commencement  of 

the  suit."     The  Lord  Chief  Justice  ^thought  that  the  Statute       C*^^^  ] 

of  Limitations  was  an  answer  to  the  plaintiff's  case,  and  directed 

a  nonsuit. 

Scarlett  now  moved  to  set  it  aside,  contending  as  before,  that 
the  plaintiff  could  not  be  bound  by  the  defendant's  tortious  act  in 
1818,  of  which  he  had  no  notice.  It  is  true  that  in  assumpsit 
the  Courts  have  held  the  statute  to  be  a  bar  where  the  breach 
of  contract  has  been  committed  more  than  six  years  before  the 
commencement  of  the  action,  although  the  plaintiff  did  not  dis- 
cover it  until  within  that  period ;  but  there  is  no  such  decision 
as  to  an  action  of  trover.  Again,  the  declaration  being  entitled 
generally^  had  reference  to  the  first  day  of  Michaelmas  Term, 
and  then  the  bill  must  be  taken  to  have  been  exhibited  within 
six  years  after  the  conversion.  If  the  defendant  wished  to  shew 
the  real  time  when  it  was  filed,  he  should  have  applied  to  the 
Court  to  compel  the  plaintiff  to  entitle  his  declaration  specially, 
according  to  the  rule  given  in  Tidd's  Prac.  430.  t 

Abbott,  Ch.  J. : 

The  evidence  given  on  the  part  of  the  plaintiff  did  not  make 

t  Sixth  ed. 
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Gbanobr  out,  with  any  distinctnesB,  either  the  time  or  terms  of  the  actual 
gboboe.  deposit  with  the  defendant.  But  it  appeared,  that  when  in 
September,  1824,  the  boxes  were  demanded,  the  latter  replied, 
that  in  1818  he  had  delivered  them  over  to  certain  persons  whom 
he  named ;  and  it  was  proved  that  he  had  so  parted  with  them 
on  the  10th  of  November  in  that  year.  It  also  appeared,  that  the 
plaintiff's  declaration  was  filed  generally  as  of  Michaelmas  Term, 
[  •152  ]  the  writ,  however,  *was  returnable  on  the  29th  of  November. 
Under  such  circumstances,  I  thought  I  was  bound  to  consider 
the  bill  as  exhibited  on  that  day,  which  left  the  effect  of  the 
Statute  of  Limitations  open  to  the  defendant.  Upon  that  point 
I  thought,  and  I  still  retain  the  same  opinion,  that  the  statute 
began  to  run  from  the  time  of  the  act  done  by  the  defendant, 
although  the  plaintiff  had  not  any  notice  of  it ;  there  not  beinp; 
evidence  of  any  fraud  practised  by  the  defendant  in  order  to 
prevent  the  plaintiff  from  obtaining  knowledge  of  that  which  had 
been  done.  The  plaintiff  was  certainly  guilty  of  laches  in  not 
making  inquiries  respecting  the  property  at  an  earlier  period, 
and  has  no  ground  of  complaint  that  he  is  not  now  entitled  to 
recover. 

Bayley,  J. : 

The  gist  of  this  action  is  the  conversion.  Now  when  the 
defendant  proved  that  the  goods  had  been  out  of  his  possession 
for  more  than  six  years  before  the  commencement  of  the  action, 
it  was  manifest  that  he  could  not  have  converted  them  within  that 
period.  The  cases  of  Short  v.  McCarthy ^ f  and  Brown  v.  Howard,  * 
shew  that  the  want  of  knowledge  in  the  plaintiff  makes  no  differ- 
ence. Upon  the  other  point,  it  is  true  that  the  declaration  relates 
jyrimd  facie  to  the  first  day  of  Term,  but  that  is  matter  of 
evidence,  and  when  the  writ  was  produced,  returnable  on  the 
29th  of  November,  the  presumption  was  that  the  party  declared 

on  that  day.     The  nonsuit  was  therefore  right. 

Rttle  refused. 

t  22  E.  R.  503  (3  B.  &  Aid.  626).  t  2  Brod.  &  B.  73. 
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GALE   V.   LAURIE  and   Others.  i826. 

(5  Baxn.  &  Cress.  156—165 ;  S.  C.  7  Dowl.  &  Ry.  711 ;  4  L.  J.  K.  B.  149.)         [  i66  ] 

The  53  Geo.  m.  c.  159,  s.  l,f  is  to  be  construed,  as  if  the  words, 
•*  with  aU  her  appurtenances/'  had  been  inserted  after  **  ship  or  vessel," 
as  in  sect.  7. 

Whatever  is  on  board  a  ship  for  the  object  of  the  voyage  and  adventure 
on  which  she  is  engaged,  belonging  to  the  owner,  constitutes  a  part  of 
the  ship  and  her  appurtenances  within  the  meaning  of  the  53  Geo.  III. 
c.  159,  and  the  owner  is  liable  to  the  extent  of  the  value  thereof  for 
damage  done  to  another  vessel  in  the  manner  described  by  that  Act. 

Thb  plain tiflf  declared  in  prohibition,  that  by  an  Act  of  the 
58  Geo.  III.  c.  159,  entitled  **  An  Act  to  limit  the  responsibility 
of  ship  owners  in  certain  cases,"  it  was  amongst  other  things 
enacted,  that  no  person  or  persons  who  was,  were,  or  should  be 
owner  or  owners,  or  part  owner  or  owners  of  any  ship  or  vessel, 
should  be  subject  or  liable  to  answer  for  or  make  good  any  loss 
or  damage  arising  or  taking  place  by  reason  of  any  act,  neglect, 
matter  or  thing  done,  omitted,  or  occasioned,  without  the  fault 
or  privity  of  such  owner  or  owners,  which  might  happen  to  any 
other  ship  or  vessel,  or  to  any  goods,  wares,  merchandize,  or 
other  things  being  in  or  on  board  of  any  other  ship  or  vessel, 
further  than  the  value  of  his  or  their  ship  or  vessel,  and  the 
freight  due  or  to  grow  due  for  and  during  the  voyage  which 
might  be  in  prosecution  or  contracted  for  at  the  time  of  the 
happening  of  such  loss  or  damage.  The  declaration  then  stated, 
that  on  the  9th  of  March,  1820,  the  plaintiff  was  owner  of  a  ship  or 
vessel  called  the  Dundee^  then  sailing  on  the  high  seas,  bound  on 
a  certain  voyage  to  the  Greenland  fisheries,  with  certain  fishing 
stores  on  board  thereof,  consisting  of  harpoons,  lances,  spears, 
and  whale  lines,  for  the  purpose  of  catching  whales  and  othei*  fish 
on  the  said  voyage,  and  casks  and  cisterns  for  containing  the  oil 
and  blubber  proceeding  from  the  said  whales  and  other  fish ;  and 
that  the  Dundee  did  then,  without  the  fault  or  privity  of  such 
owner,  come  in  collision  with  and  sink  a  certain  other  ship  or 
vessel  called  the  Princess  ^Churlotte^  then  also  sailing  on  the  high       [  •167  ] 

f  The  enactment  here  referred  to  is  included  under  the  term  "ship," 

has  been  obsolete  since  1862  (25  &  or    "ship    and    appurtenances"    in 

26  Vict.  c.  63,  8S.  2,  54;  and  see  now  mortgages    and    other    documents, 

the  Merchant  Shipping  Act  1894  (57  See  CoHman  v.  Chamherlain   (1890) 

&  58  Vict.  c.  60)  8.  503) ;   but  the  25  Q.  B.  D.  328 ;  59  L.  J.  Q.  B.  563. 

case  is  still  instructive  as  to  what  — B.  C. 
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galk  seas,  bound  on  a  certain  voyage  to  the  port  of  London,  of  which 
Laurik.  ship  the  defendants  were  the  owners:  that  the  defendants 
entered  an  action  in  the  High  Court  of  Admiralty,  and  that 
thereupon  the  Dundee^  her  tackle,  apparel,  and  furniture  were 
valued  and  appraised  at  the  sum  of  2,6852.,  and  the  fishing  stores 
at  the  sum  of  2,2862.,  apd  that  bail  was  given  in  the  sum  of  9,000/. 
without  prejudice  to  and  expressly  reserving  the  question  as  to 
the  liability  of  the  plaintiff  in  such  action  beyond  the  sum  of 
2,685Z.,  being  the  agreed  value  of  ih^Dundee^  her  tackle,  apparel, 
and  furniture.  But  that  although  the  Court  of  Admiralty  had 
no  power  or  authority  whatever  under  the  statute  aforesaid,  or 
any  other  statute  or  law  of  this  realm  or  otherwise,  to  make  the 
fishing  stores  of  any  ship  or  vessel  liable  to  answer  for  or  make 
good  any  loss  or  damage  arising  or  taking  place  by  reason  of  any 
such  neglect,  matter,  or  thing  done,  omitted,  or  occasioned  with- 
out the  fault  or  privity  of  the  owner  or  owners  of  such  ship  or 
vessel,  which  might  happen  to  any  other  ship  or  vessel,  or  to 
any  goods  or  merchandize  or  other  things  being  in  or  on  board 
of  any  other  ship  or  vessel,  yet  the  Court  of  Admiralty  decreed  the 
said  fishing  stores  on  board  the  Dundee  as  aforesaid  to  be  liable 
to  contribution  against  the  form  and  effect  of  the  said  statute ;  and 
that  the  defendants  had  not  ceased  to  prosecute  their  suit  in  the 
said  Court  of  Admiralty,  to  the  great  damage  of  the  plaintiff,  and 
against  the  King's  writ  of  prohibition  to  them  delivered,  and, 
therefore,  the  plaintiff  as  well,  &c.  brought  his  suit,  &c.  Plea, 
suggesting  as  ground  for  a  consultation,  that  the  said  fishing 
stores  so  being  on  board  the  said  ship  or  vessel  in  the  declaration 
[  nss  ]  mentioned,  called  the  Dundee,  at  the  time  of  the  happening  ♦of 
the  loss  or  damage  in  the  declaration  mentioned,  were,  and 
are  part  and  parcel  of  the  said  last  mentioned  ship  or  vessel, 
appurtenances,  and  freight,  according  to  the  true  intent  and 
meaning  of  the  said  Act  of  Parliament  in  the  declaration  men- 
tioned and  set  forth,  and  that  the  value  of  the  said  fishing 
stores  did  form  part  of  the  value  of  the  said  ship  or  vessel, 
appurtenances,  and  freight,  within  the  true  intent  and  meaning 
of  that  Act.  Issue  thereon.  At  the  trial  before  Abbott,  Ch.  J., 
at  the  London  sittings,  the  jury  found  a  special  verdict,  the 
material  parts  of  which  were  as  follows : 
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At  the  time  of  the  passing  of  the  said  Act  of  Parliament,  the  Gale 
fishing  stores  belonging  to  ships  employed  in  the  Greenland  laurik. 
fisheries,  consisted,  and  still  do  consist  of,  harpoons,  lances, 
spears,  lines,  boats,  and  various  other  things  for  the  purpose  of 
catching  whales  and  other  fish,  and  preparing  their  blubber,  and 
of  casks  for  containing  and  bringing  home  to  England  the  blubber 
and  oil  proceeding  from  the  said  whales  and  other  fish  caught 
upon  the  voyage;  and  the  value  of  such  casks  was,  and  is  generally, 
one  half  of  the  whole  value  of  such  fishing  stores.  In  the  out- 
ward voyage  of  the  said  ships  the  said  casks  were,  and  are  carried 
out  on  board  the  ships  ready  for  receiving  the  blubber  and  oil, 
and  are  used  for  several  voyages;  but  in  ships  employed  in  the 
South  Sea  fisheries,  (which  are  provided  with  similar  fishing 
stores,)  the  staves  and  hoops  of  the  casks  for  the  purpose  of  con- 
taining the  oil  obtained  or  the  principal  part  thereof,  were  and 
are  carried  out  in  packs,  and  were  and  are  made  up  into  casks 
in  the  South  Seas;  and  the  oil  so  obtained  by  such  last  men- 
tioned ships,  when  brought  home  to  this  country,  was  and  is 
sold  in  the  said  casks,  the  purchasers  thereof  purchasing  and 
paying  *for  such  last  mentioned  casks  with  such  last  mentioned  [  •i5i»  ] 
oil.  According  to  the  usage  of  trade,  where  policies  of  insur- 
ance have  been  effected  on  ships,  their  tackle,  apparel,  munition 
and  furniture,  which  ships  are  employed  in  the  Greenland 
fisheries,  and  losses  have  happened  to  such  ships  and  their 
fishing  stores,  such  stores  have  not  been,  and  are  not  covered  by 
such  poUcies,  nor  has  a  loss  upon  the  fishing  stores  been  paid  for 
by  the  under-writers  upon  the  ships  having  the  same  on  board, 
and  when  a  particular  average  loss  has  happened  upon  any  such 
policy,  the  fishing  stores  on  board  such  ships  have  not  contributed 
to  such  particular  average,  but  it  is  the  practice  that  such  fishing 
stores  are  insured  in  separate  policies  or  by  separate  valuations, 
and  the  said  usage  and  custom  of  merchants  existed  long  before 
and  at  the  time  of  the  passing  of  the  Act  of  Farhament.  It  is 
usual  for  ships  employed  in  the  Greenland  fisheries,  during  the 
fishing  seasons,  to  make  intermediate  voyages  to  the  West  Indies 
and  Honduras,  or  the  Baltic  Sea,  or  to  be  used  in  the  coasting 
trade  of  this  kingdom,  and  when  such  ships  go  such  intermediate 
voyages,  or  are  so  employed  in  the  coasting  trade,  the  said  fishing 
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^^^^  stores  are  all  landed  and  left  behind;  and  such  ships,  whilst 
Laurie.  employed  in  the  Greenland  fisheries,  are  in  all  respects  fitted  and 
equipped  with  tackle,  apparel,  boats,  and  stores  for  the  ordinary 
purposes  of  navigation,  and  have  everything  belonging  to  ordinary 
ships,  and  are  in  all  respects  capable  of  navigating  the  seas  and 
performing  voyages  independently  of  and  without  the  fishing 
stores.  According  to  the  usage  of  the  herring  fishery  upon  the 
east  coast  of  this  kingdom,  and  so  northward,  the  owners  or  the 
masters  of  the  ships  employed  in  the  said  herring  fishery  have 
[  •160  ]  provided  one  share  of  the  nets  and  *other  fishing  stores  put  on 
board  such  last  mentioned  ships,  and  the  crews  of  the  said  last 
mentioned  ships  have  provided  the  remaining  shares  of  the  said 
nets  and  other  fishing  stores;  but  when  such  ships  have  been 
hired  by  merchants  for  the  fishing  season,  (as  has  frequently  been 
the  case,)  one  share  of  the  nets  and  fishing  stores  have  been  pro- 
vided by  the  owners,  another  by  the  crew,  and  the  remainder  by 
the  merchants,  and  the  usage  of  the  said  herring  fishery  was  the 
same  before  and  at  the  time  of  passing  the  said  Act  of  Parlia- 
ment. 

The  case  [having  been  argued,  the  Court  took  time  for 
consideration.] 

[  162  ]  The  judgment  of  the  Court  was  now  delivered  by 

Abbott,  Ch.  J. : 

This  case  came  before  the  Court  upon  a  special  verdict  found 
in  a  suit  brought  by  the  owner  of  a  ship  called  the  Dundee, 
against  the  owners  of  a  vessel  called  the  Princess  Charlotte.  The 
suit  in  this  Court  is  for  a  prohibition  to  the  instance  Court  of 
Admiralty,  to  prevent  the  execution  of  a  sentence  therein  given 
against  the  owner  of  the  Dundee,  in  favor  of  the  owners  of  the 
Princess  Charlotte,  in  a  suit  instituted  in  that  Court  for  the 
recovery  of  damages  for  the  loss  of  the  Princess  Charlotte,  which 
was  sunk  by  collision  with  the  Dundee.  And  the  question  arises 
upon  the  statute  53  Geo.  III.  c.  159,  "An  Act  to  limit  the  respon- 
sibility of  ship-owners  in  certain  cases."  At  the  time  of  the 
collision,  which  happened  without  any  fault  or  privity  of  the 
plaintiff,  the  Dundee  was  sailing  outward  on  a  voyage  to  the 
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Greenland  fishery,  having  on  board  the  necessary  stores  and        Gale 

implements  for  the  taking  of  whales  and  other  fish,  and  procuring       Laurie. 

and  bringing  home  the  oil  and  blubber  obtained  from  them.     In 

the  Court  of  Admiralty  a  valuation  was  made  of  these  stores 

and  implements,  distinct  from  the  value  of  the  ship.     There 

was  no  question  as  to  the  collision,  or  the  responsibility  of  the 

plaintiff  independent  of  the  statute.     The  sentence  of  the  Court 

of  Admiralty  was  against  the  plaintiff,  both  as  to  the  value  of  the 

ship  and  the  value  of  these  stores  and  *implements.     It  was       [  '163  } 

contended,  that  the  plaintiff  was  not  answerable  in  respect  of  the 

value  of  the  latter,  and  on  that  ground  a  prohibition  was  applied 

for ;  the  plaintiff  declared  in  prohibition,  the  cause  went  down  to 

trial,  and  a  special  verdict  was  found.     (The  Lord  Chief  Justice 

then  read  the  parts  of  the  special  verdict  before  set  out,  and 

proceeded  as  follows.) 

The  case  was  argued  before  us,  in  the  month  of  April  last ; 
and  we  are  of  opinion  that  the  present  plaintiff,  the  owner  of  the 
Dundee,  is  responsible  to  the  value  of  the  fishing  stores. 

By  the  first  section  of  the  Act  it  is  enacted,  **  that  no  owner  or 
owners  of  any  ship  shall  be  liable  to  answer  for  any  loss  or 
damage  arising  by  reason  of  any  act,  &c.  done  without  the  fault 
or  privity  of  such  owner  or  owners,  to  any  other  ship  or  vessel, 
further  than  the  value  of  his  or  their  ship  or  vessel,  and  the 
freight  due  or  to  grow  due  during  the  voyage,  which  may  be  in 
prosecution,  or  contracted  for  at  the  time  of  the  happening  of 
such  damage."  In  this  section  the  word  "  ship  '*  only  is  used, 
but  in  the  following  sections  the  phrase  "value  of  the  ship  and 
her  appurtenances  "  occurs  not  less  than  ten  times.  The  same 
phrase  occurs  in  the  first  section  of  the  7  Geo.  II.  c.  15,  and  of 
the  26  Geo.  III.  c.  86.  The  three  Acts  are  all  in  pan  materia^ 
and  there  can  be  no  doubt,  that  the  first  section  of  the  Act  on 
which  this  question  arises,  is  to  be  understood  as  if  the  words 
''with  all  her  appurtenances,"  were  used  therein,  supposing 
those  words  would  make  any  difference  in  the  sense. 

These  Acts  were  certainly  made  to  encourage  persons  to  become 
owners  of  ships,  and  in  conformity  with  similar  *provisions  con-       [  'IG*  ] 
tained  in  the  law  of  many  of  the  maritime  states  of  the  continent 
of  Europe.     Their  effect,  however,  is  to  take  away  or  abridge  the 
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Galk  right  of  recovering  damages,  enjoyed  by  the  subjects  of  this 
Laubib.  country  at  the  common  law ;  and  there  is  nothing  to  require  a 
construction  more  favorable  to  the  ship-owner,  than  the  plain 
meaning  of  the  words  imports.  The  ship  in  question  was  in 
the  prosecution  of  a  voyage  in  which  no  freight  could  be  earned. 
The  fishing  stores  were  not  carried  on  board  the  ship  as  mer- 
chandize, but  for  the  accomplishment  of  the  objects  of  the  voyage ; 
and  we  think,  that  whatever  is  on  board  a  ship  for  the  object  of 
the  voyage  and  adventure  on  which  she  is  engaged,  belonging  to 
the  owners,  constitutes  a  part  of  the  ship  and  her  appurtenances 
within  the  meaning  of  this  Act,  whether  the  object  be  warfare, 
the  conveyance  of  passengers,  or  goods,  or  the  fishery. 

This  construction  furnishes  a  plain  and  intelligible  general 
rule;  whereas  if  it  should  be  held  that  nothing  is  to  be  considered 
as  part  of  the  sh.'p  that  is  not  necessary  for  her  navigation 
or  motion  on  the  water,  a  door  would  be  opened  to  many  nice 
questions,  and  much  discussion  and  cavil. 

It  is  true,  that  in  the  case  of  insurance  these  stores  are  not 
considered  as  covered  by  an  ordinary  policy  on  the  ship.  But 
insurance  is  a  matter  of  contract,  and  the  construction  of  the 
contract  depends  in  many  cases  upon  usage.  And  the  con- 
struction of  a  policy  can  furnish  no  rule  for  the  construction  of 
this  Act  of  Parliament  which  was  passed  for  purposes  of  a  different 
nature.  Our  judgment  in  the  present  case  is  given  upon  a  par- 
ticular ship  engaged  in  the  Greenland  whale  fishery,  and  with 
[  •IBS  ]  reference  to  her  particular  state  at  the  time.  It  *is  not  necessary 
to  give  any  opinion  upon  particular  cases  of  ships  fitted  out  in  a 
different  manner  or  for  other  fisheries,  until  some  question  arising 
out  of  such  a  case  shall  come  judicially  before  us. 

The  judgment  of  the  Court  is  to  be  entered  for  the  defendants. 

And  it  is  a  satisfaction  to  us  to  know,  that  the  state  of  the  record 

is  such  as  to  furnish  an  opportunity  of  correcting  our  judgment 

if  it  be  erroneous. 

Judgment  for  the  defendants. 
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EIPLEY    AND    AnOTHEE    v.    SCAIFE.  /826 

Jan.  26. 

(5  Bam.  &  Cress.  167—170 ;  S.  0.  7  Dowl.  &  By.  818 ;  S.  0.  at  Nisi  Prius,  

2  Oar.  &  P.  132.)  [  167  J 

By  a  charter-party,  the  freighter  of  a  ship  agreed  to  pay  for  her  200^ 
per  month  for  six  months  certain,  and  so  in  proportion  for  any  longer 
time  that  she  might  be  in  his  employ.  The  ship  was  to  be  kept  in 
repair  by  the  owner.  Before  the  termination  of  the  voyage  for  which 
the  ship  was  chartered,  certain  repairs  were  necessary,  which  occupied  a 
period  of  twenty-eight  days :  Held,  that  the  freighter  was  not  entitled 
to  deduct  those  days  in  calculating  the  period  for  which  he  was  to  pay 
freight. 

Assumpsit  on  a  charter-party,  with  a  penalty  of  1,500Z.  for  non- 
performance. There  were  several  special  counts  claiming  the 
penalty,  and  the  money  counts.  It  is,  however,  unnecessary  to 
state  the  former,  as  nothing  ultimately  turned  upon  them.  Plea, 
non  a88U7np»it,  At  the  trial  before  Abbott,  Ch.  J.,  at  the  London 
sittings  after  last  Michaelmas  Term,  it  appeared,  that  the 
defendant  was  owner  of  the  ship  Alliance^  and  had,  on  the  21st 
of  June,  1821,  entered  into  a  charter-party  with  the  plaintiffs, 
whereby  it  was  mutually  agreed  between  them,  that  the  said 
vessel  should,  at  the  owner's  expense,  be  made,  and  during  the 
voyage  be  kept  tight,  staunch,  and  strong,  and  well  found,  and 
provided,  &c.  and  should  take  on  board  at  Liverpool,  from  the 
freighters,  a  cargo  not  exceeding,  &c.  and  without  delay,  set  sail 
and  proceed  to  St.  Thomas,  and  make  delivery  according  to  bills 
of  lading,  and  should  then  take  in  other  goods  for  St.  Domingo, 
and  make  delivery  there;  and  after  such  delivery  the  said  ship 
should,  at  the  owner's  expense,  be  immediately  made  ready  to 
perform  her  homeward  voyage,  &c.  And  the  freighters  agreed 
that  they  would  pay  to  the  owner  for  the  freight  of  the  said 
vessel  after  the  following  rate;  namely,  the  sum  of  200Z.  British 
sterling  per  month  for  six  months  certain;  *and  so  in  proportion  [  •168  ] 
for  any  longer  time  she  might  be  employed.  The  said  pay  to 
commence  from  the  25th  day  of  July  then  next,  or  should  the 
vessel  sail  from  Liverpool  before  that  day,  then  the  pay  should 
commence  from  the  day  of  sailing,  and  so  continue  until  her 
arrival  into  dock  at  the  homeward  port  of  discharge;  and  should 
London  be  the  port  of  discharge,  then  the  freighters  were  to  pay 
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Ripley       IQOL  more.     The  vessel  having  taken  in  a  cargo  sailed  for  St. 

scAiFs.  Thomas  and  thence  for  St.  Domingo;  at  the  latter  place  some 
repairs  were  necessary,  they  were  done  at  the  expense  of  the 
owners,  and  occupied  a  period  of  twenty- eight  days.  On  the 
homeward  voyage  the  captain  was  to  call  for  orders  at  Cork,  but 
was  driven  into  Liverpool  by  tempestuous  weather.  At  Liverpool 
other  repairs  were  done  which  detained  the  vessel  ten  days.  She 
then  sailed  for  London,  arrived  there  on  the  9th  of  April,  and 
delivered  her  homeward  cargo  in  the  West  India  Docks.  The 
defendant  demanded  freight  for  the  whole  time  from  the  vessel's 
first  departure  from  Liverpool  until  her  arrival  in  London, 
including  the  two  periods  of  twenty-eight  and  ten  days,  occupied 
in  repairing  the  ship;  and  the  plaintiffs  were  obliged  to  pay  the 
money,  in  order  to  obtain  possession  of  their  goods.  For  the 
defendant  it  was  contended,  that  the  time  during  which  the 
freight  was  payable  was  to  be  computed  from  the  sailing  to 
the  return  of  the  vessel;  and  that  there  being  no  stipulation 
for  deducting  any  days  that  might  be  occupied  in  repairing  the 
ship,  the  plaintiffs  had  paid  no  more  than  the  defendant  was 
entitled  to  receive.  The  Lord  Chief  Justice  was  of  that 
opinion,  and  the  jury  under  his  direction  found  a  verdict  for  the 
defendant. 

[  169  ]  Scarlett  now  moved  for  a  new  trial,  and  contended,  that  the 

charter-party  had  not  been  properly  construed.  In  the  first  part 
of  that  instrument  it  was  agreed  that  the  vessel  was  to  be  kept  in 
repair  at  the  expence  of  the  owner,  and  afterwards  that  the 
freighters  should  pay  freight  at  the  rate  of  200Z.  per  month  for 
six  months  certain,  and  so  in  proportion  for  any  longer  time  she 
might  be  employed.  Now  if  the  freighters  are  bound  to  pay 
freight  for  the  period  of  time  consumed  in  repairing  the  vessel, 
the  repairs  will  in  effect  be  done  at  their  expence,  and  not  at  the 
expence  of  the  owner.  And  the  ship  not  being  under  the  control 
of  the  freighters  during  the  progress  of  the  repairs,  cannot  be 
considered  to  have  been  in  their  employ  at  that  time.  They  were, 
therefore,  improperly  charged  with  freight  during  that  time,  and 
are  entitled  to  recover  in  this  action  the  money  which  they  were 
compelled  to  pay,  in  order  to  obtain  possession  of  the  cargo. 
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Abbott,  Ch.  J. :  Biplet 

V, 

I  am  of  opinion  that  the  plaintiffs  were  liable  to  pay  the  whole  scaifb. 
sum  demanded  for  freight,  and,  consequently,  that  they  cannot 
recover  any  part  of  the  money  paid  by  them  on  that  account. 
There  is  in  the  charter-party  an  express  stipulation  for  the  pay- 
ment of  freight  from  a  certain  day,  for  six  months  certain;  and 
so  much  longer  as  the  vessel  should  be  employed  by  the  plaintiffs. 
There  not  being  any  other  stipulation  for  the  case  of  repairs,  I 
think  that  the  ship  was  in  the  employ  of  the  plaintiffs  whilst 
those  repairs  were  going  on,  and  that  they  were  liable  to  pay 
freight  during  that  period. 

Baylby,  J. : 

The  construction  contended  for  depends  entirely  upon  the  use 
of  the  equivocal  word  "  employment.*'  *The  law  would  imply  a  [  •170  ] 
stipulation  on  the  part  of  the  owner  to  keep  the  vessel  in  repair; 
and,  therefore,  the  introduction  of  that  undertaking  into  the 
charter-party  does  not  affect  the  question.  But  the  payment  of 
freight  is  to  commence  from  a  certain  day,  and  so  contiiiue,  until 
her  arrival  into  dock  at  the  homeward  port  of  discharge.  That 
shews  the  understanding  to  have  been,  that  the  vessel  should  be 
considered  in  the  employ  of  the  plaintiffs,  and  that  they  should 
pay  freight  during  the  whole  period  of  her  absence  from  this 
country. 

LiTTLBDALB,  J.t  coucurred. 

Rule  refused. 


STOCEDALE  v.  ONWHYN.  i826. 

(5  Bam.  &  Cress.  173—178;  S.  C.  7  Dowl.  &  Ry.  625;  4  L.  J.  K.  B.  122;  ^!^  ' 

S.  C.  at  Nisi  Prius,  2  Car.  &  P.  163.)  [  178  ] 

The  first  publisher  of  a  libellous  or  immoral  work  cannot  maintain  an 
action  against  any  person  for  publishing  a  pirated  edition. 

Casb,  for  publishing  and  exposing  to  sale,  and  selling,  without 
the  consent  of  the  plaintiff,  divers,  to  wit,  5,000  copies  of  a  certain 

t  Holroyd,  J.  was  in  the  Bail  Court. 
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Stookdalb  work  called  "  The  Memoirs  of  Harriette  Wilson,"  copied  from 
Onwhto.  a  book  which  the  plaintiff  had  printed,  and  of  which  he  was 
the  first  publisher.  Plea,  not  guilty.  At  the  trial  before 
Abbott,  Gh.  J.,  at  the  Westminster  sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  work  in  question  professed  to  be 
a  history  of  the  amours  of  a  courtezan,  that  some  parts  of  it  were 
libellous  upon  individuals,  and  other  parts  very  licentious.  The 
Lord  Chief  Justice  was  of  opinion  that  such  a  work  was  not 
entitled  to  the  protection  of  the  law,  and  directed  a  nonsuit  ; 
and  now 

Brougham  moved  for  a  rule  nisi  for  a  new  trial : 

The  doctrine  that  a  publisher  can  have  no  property  in  such 
a  work  as  that  which  the  defendant  is  alleged  to  have  pirated, 
rests  entirely  upon  the  dictum  of  Eyre,  Ch.  J.,  in  a  case  tried 
[  ♦174  ]  before  him  at  Warwick.  In  Walcot  v.  *  Walker,^  and  Southey  v. 
Shenvoodjl  Lord  Eldon  relied  upon  it,  when  he  refused  to  grant 
an  injunction  to  restrain  the  sale  of  copies  of  what  he  considered 
immoral  works.  The  cases  in  equity  cannot  weigh  much  against 
the  present  claim,  they  leave  the  question  of  law  quite  where 
it  was  before ;  for  it  is  one  thing  to  refuse  the  special  protection 
of  an  injunction,  and  another  to  say  that  there  can  be  no  property 
in  the  book.  The  case  tried  before  Eyre,  Ch.  J.  is  not  regularly 
reported,  but  an  account  of  it  is  given  by  the  counsel  in  Southey 
V.  Sherwood ;  and  it  is  plain  that  the  dictum  of  Eyre,  Ch.  J.  was 
not  well  founded  in  law.  Dr.  Priestley  brought  an  action  against 
the  hundred  for  damages  sustained  by  him,  in  consequence  of 
the  riotous  proceedings  of  a  mob  at  Birmingham ;  part  of  the 
property  alleged  to  have  been  destroyed  consisted  of  unpublished 
manuscripts.  On  behalf  of  the  hundred  it  was  said,  that  the 
plaintiff  was  in  the  habit  of  publishing  works  injurious  to  the 
Government ;  but  no  evidence  was  produced.  Eyre,  Ch.  J.  said, 
if  any  such  evidence  had  been  produced  he  should  have  held  it 
fit  to  be  offered.  Now  it  is  quite  clear  that  such  evidence  would 
not  have  been  admissible  ;  at  all  events  it  ought  to  have  applied 
to  the  works  alleged  to  have  been  destroyed,  and  not  to  the 
general   character  of  the    plaintiff's    writings.     That    dictum^ 

t  7  Ves.  1.  t  2  Mer.  435. 
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therefore,  is  not  entitled  to  much  weight.     There  is  another  case,    Stogkdalb 

Fores  v.  Johnes,^  which  may,  perhaps,  be  considered  as  making      qnwhyn. 

against  the  present  plaintiff,  but  in  the  first  place  there  was  no 

judicial  decision  in  that  case,  for  it  terminated  in  a  reference ; 

and,  secondly,  it  could  not  be  presumed  that  the  defendant's 

•order  for  "  all  caricatures"  extended  to  those  of  an  immoral      [  *176  ] 

tendency,  and,  consequently,  he  was  not  liable  to  pay  for  any 

of  that  description.     It  is  impossible  to  say  that  the  plaintiff 

cannot  have  property  in  this  work  for  any  purposes.     There  can 

be  no  doubt  that  stealing  it  would  be  larceny. 

(LiTTLEDALE,  J. :  There  might  be  an  actual  property  in  the 
paper  upon  which  it  is  printed,  but  the  copyright  is  an  ideal 
property.) 

In  Hime  v.  Dale,  I  it  appears  to  have  been  the  opinion  of  Lord 
Ellekbobough  that  in  such  cases  an  action  is  maintainable, 
although  the  plaintiff  may  be  entitled  to  nominal  damages  only. 
The  object  with  which  the  Courts  have  been  inclined  to  refuse 
their  protection  to  such  works,  has  been  to  put  them  down,  but 
it  seems  clear  that  the  sale  must  *be  increased  by  allowing 
the  publication  of  pirated  editions.  And,  accordingly,  we  find 
conflicting  opinions  as  to  the  propriety  of  granting  injunctions 
to  restrain  piracy.  The  **  Beggar's  Opera "  has  never  been 
considered  a  very  moral  production ;  another  opera,  called 
"  Polly,"  was  composed  by  the  same  author,  but  the  performance 
of  it  was  prohibited ;  it  must,  therefore,  be  presumed  to  have 
been  more  immoral  than  the  former,  yet  Lord  Chancellor  Talbot 
granted  an  injunction  to  restrain  the  sale  of  a  pirated  edition. 
Upon  the  whole,  therefore,  it  appears  that  there  is  not  any 
decision  of  a  court  of  law  against  the  present  action,  and  that 
in  equity  there  are  conflicting  opinions  of  different  Chancellors 
as  to  the  expediency  of  granting  injunctions  in  such  cases. 

Abbott,  Ch.  J. : 

This  was  an  action  brought  for  the  purpose  of  recovering  a 
compensation  in  damages  for   *the  loss  alleged  to  have  been      [  'ITG  ] 

t  6  E.  E.  8:10  (4  Esp.  97).  t  2  Camp.  27. 
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Stockdalb  Bustained  by  the  publication  of  a  copy  of  a  book  which  had 
Onwhy».  been  first  published  by  the  plaintiff.  At  the  trial  it  was  in  proof 
that  the  work  professed  to  be  a  history  of  the  amours  of  a 
courtezan,  that  it  contained  in  some  parts  matter  highly  indecent, 
and  in  others  matter  of  a  slanderous  nature  upon  persons  named 
in  the  work.  The  question  then  is,  whether  the  first  publisher 
can  claim  a  compensation  in  damages  for  a  loss  sustained  by  an 
injury  done  to  the  sale  of  such  a  work.  In  order  to  establish 
such  a  claim,  he  must,  in  the  first  place,  shew  a  right  to  sell ; 
for  if  he  has  not  that  right,  he  cannot  sustain  any  loss  by  an 
injury  to  the  sale.  Now  I  am  certain  no  lawyer  can  say  that  the 
sale  of  each  copy  of  this  work  is  not  an  offence  against  the  law. 
How  then  can  we  hold  that  by  the  first  publication  of  such 
a  work,  a  right  of  action  can  be  given  against  any  person  who 
afterwards  publishes  it  ?  It  is  said  that  there  is  no  decision  of  a 
court  of  law  against  the  plaintiff's  claim.  But  upon  the  plainest 
principles  of  the  common  law,  founded  as  it  is,  where  there  are 
no  authorities,  upon  common  sense  and  justice,  this  action 
cannot  be  maintained.  It  would  be  a  disgrace  to  the  common  law 
could  a  doubt  be  entertained  upon  the  subject ;  but  I  think  that 
no  doubt  can  be  entertained,  and  I  want  no  authority  for  pro- 
nouncing such  a  judicial  opinion.  As  to  the  cases  in  equity, 
it  is  admitted  that  they  are  no  authority  for  us.  One  person  of 
great  authority  and  talents  may  think  the  publication  of  such 
a  work  will  be  most  effectually  restrained  by  granting  an 
injunction.  Another  of  equal  authority  and  equal  talents  may 
think  that  the  same  object  will  be  best  attained  by  holding  that 
there  can  be  no  property  in  the  work;  for  the  inducement  to 
[  *177  ]  become  the  publisher  *will  be  less  if  other  persons  may  copy  and 
publish  the  book,  gain  being  the  object  of  the  publisher.  Which 
of  these  is  the  better  opinion  it  is  not  for  us  to  say;  each  learned 
person  has  acted  upon  his  own  judgment,  each  having  in  view 
the  restraint  of  the  publication.  Each  would  act  upon  the  rules 
of  the  common  law,  but  would  act  upon  them  in  such  a  manner 
as  in  his  judgment  was  best  calculated  to  effect  that  restraint. 

Bayley,  J. : 

In  Southey  v.  Sherivood,  the  Lord  Chancellor  says,  that  if 
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a  work  be  not  innocent,  in  such  a  sense  as  that  an  action  would  stocedaxe 
not  lie  in  case  of  its  having  been  published  by  the  author  and  onwhyn. 
subsequently  pirated,  the  courts  of  equity  will  not  grant  an 
injunction.  It  was,  therefore,  plainly  his  opinion,  that  unless 
a  work  were  innocent,  no  action  at  law  could  be  maintained 
against  a  person  pirating  it.  That  opinion  appears  to  me 
perfectly  correct ;  I  therefore  agree  that  the  nonsuit  in  this  case 
was  right. 

HOLBOYD,  J. : 

The  ground  of  action  upon  which  the  plaintiff  proceeds,  is  an 
alleged  injury  to  his  supposed  right  of  publication.  But  I  am 
at  a  loss  to  know  how  any  such  injury  can  be  sustained,  if  the 
work  be  such  that  he  has  no  right  to  publish  it.  In  my  judgment 
it  would  be  preposterous  for  a  court  of  law  to  say  that  a  right  of 
action  is  acquired  by  being  the  first  publisher  of  a  book,  when 
that  publication  is  liable  to  be  punished  as  a  grievous  offence ; 
and  no  one  can  doubt  that  the  publication  of  the  work  in  question 
was  such  an  offence. 

LiTTLEDALE,    J.  I 

It  has  been  doubted  whether  the  privileges  of  copyright  are 

given  by  the  common  law,  *or  by  the  statute  8  Ann.  c.  19.+     But       [  *178  ] 

however  that  may  be,  the  foundation  of  the  right  is  shewn  by 

the  recital  in  that  statute ;  "Whereas  printers,  booksellers,  &c. 

have  of  late  frequently  taken  the  liberty  of  printing,  reprinting, 

and  publishing  books  and  other  writings  without  the  consent  of 

the  author  or  proprietors  of  such  books  and  writings,  to  their  very 

great  detriment,  and  too  often  to  the  ruin  of  them  and  their 

families:  be   it  enacted,   &c."     Now  it  is  plain  that  no  such 

foundation  for  the  right  exists  when  the  very  publication  of  the 

book  is  an  offence  against  the  law. 

Rule  refused. 

t  Bepealed,  5  &  6  Vict.  c.  45,  s.  1 . 
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1826.  WHITTINGTON  v.   GLADWIN.f 

Ja^.  28.  ' 

(5  Bam.  &  Cress.  180—182 ;  S.  C.  nom.  Whittaker  v.  Bradley,  7  Dowl.  &  Ey. 

[  180  ]  649;  4  L.  J.  K.  B.  125  ;  S.  C.  at  Nisi  Prius,  2  Car.  &  P.  146.) 

Words  spoken  of  an  innkeeper  imputing  insolvency  are  actionable, 
although  at  the  time  when  they  were  spoken  an  innkeeper  was  not  subject 
to  the  bankrupt  laws. 

Declaration  stated,  that  the  plaintiff  was  an  inn  and  tavern- 
keeper,  and  carried  on  that  trade  and  business  with  integrity,  &c. 
always  punctually  paying  and  discharging  his  just  debts :  by 
means  whereof  plaintiff  had  acquired  and  was  honestly  acquiring 
great  gains  and  profits  in  his  said  trade  and  business ;  yet  defen- 
dant, well  knowing,  &c.,  spoke  of  and  concerning  the  plaintiff  in 
the  way  of  his  said  trade  and  business,  the  following  words : 
"You  have  been  a  pauper  ever  since  you  have  lived  in  the 
parish  ;  you  are  now  a  pauper.  I  have  paid  20Z.  a  year  towards 
your  maintenance  ;  you  will  be  in  the  bankrupt  list  in  less  than 
twelve  months."     The  plaintiff  having  obtained  a  verdict, 

[  ^81  ]  Marryat  now  moved  in  arrest  of  judgment,  on  the  ground 

that  the  words,  at  the  time  when  they  were  spoken,  were  not 
actionable,  inasmuch  as  an  inn-keeper  was  not  then  liable  to  the 
bankrupt  laws.  He  cited  CoUia  v.  Malin^X  Smedleyy.  Heath^% 
and  Viner's  Abr.  tit.  Action  for  Words,  U.  a  pi.  18,  in  margin, 
where  it  is  said  by  Wbay,  Gh.  J.,  that  to  call  a  man  a  bankrupt 
generally  is  not  actionable,  but  to  call  a  merchant  so  is 
actionable. 

Abbott,  Ch.  J. : 

The  plaintiff's  right  of  action  in  this  case  is  founded  on  the 
principle,  that  the  words  alleged  in  the  declaration  are  injurious 
to  him  in  his  special  character  of  an  inn-keeper.  The  single 
question,  therefore,  is,  whether  words  imputing  an  inability  to 
pay  debts  be  injurious  to  a  person  who  seeks  his  living  by  buying 
provisions  upon  credit  and  selling  them  again  to  his  guests  at  a 
profit,  he  not  being  liable  to  the  bankrupt  laws.     Now  such  an 

+  Cited  in  Capital  &  Countiea  Bank  J  Cro.  Car.  282. 

V.  Henty  (1882)  7  App.  Cas.  741,  768,  §  1  Lev.  250. 

62  L.  J.  Q.  B.  232.— E.  C. 
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imputation  is  calculated  to  prevent  him  from  having  that  credit    Whitting- 
which  is  at  least  useful,  if  not  necessary,  in  his  business ;   the  v. 

words,  therefore,  are  likely  to  be  injurious  to  him.  In  Southam  ^^^^^n- 
V.  Attend  the  following  words  spoken  of  an  inn-keeper  were  held, 
after  verdict  and  much  debate,  to  be  actionable :  ''  Deal  not  with 
the  plaintiff,  for  he  is  broke  ;  and  there  is  neither  entertainment 
for  man  or  horse."  According  to  all  the  principles  upon  which 
such  an  action  for  slander  is  maintainable,  and  upon  that 
authority,  I  am  of  opinion  that  this  action  is  well  brought. 

Bayley,  J. : 

Read  v.  Hudsonl  is  an  authority  to  shew  that  words  imputing 

to  a  tradesman  insolvency  and  *not  bankruptcy,  are  actionable.       [  •i82  ] 

There  the  words  were  spoken  of  a  laceman,  but  it  was  not  averred 

that  he  was  subject  to  the  bankrupt  laws. 

Ride  refused. 


THE  KING  V.  DOWNES. 

(5  Bam.  &  Cress.  182—184;  S.  C.  7  Dowl.  &  Ey.  777.) 

Where  a  charter  incorporated  **  the  men,  free  burgesses  of  the  borough 
of  0./'  and  declared  that  for  ever  thereafter  there  should  be  within  the 
borough  to  be  chosen  out  of  the  free  burgesses  eighteen  common  council- 
men,  and  then  nominated  eighteen  persons  to  be  the  first  common 
councilmen :  Held,  that  this  charter  virtually  made  them  free  burgesses 
also. 

Quo  WARRANTO  information,  for  usurping  the  office  of  a  free 
burgess  of  the  borough  of  Colchester.  Plea,  that  his  late 
Majesty,  by  a  charter,  in  the  68th  year  of  his  reign,  at  the 
humble  petition  of  the  burgesses  of  Colchester,  did  will,  grant, 
ordain,  constitute  and  declare,  that  the  said  borough  of  Col- 
chester might  and  should  be  and  remain  for  ever  thereafter  a 
free  borough  of  itself,  terminated  by  all  its  ancient  metes  and 
bounds,  and  that  the  men,  free  burgesses  of  the  same  borough, 
by  whatsoever  name  or  names  of  incorporation,  they  had  there- 
tofore been  incorporated  and  called,  should  and  might  be  for  ever 
thereafter  one  body  politic  and  corporate  in  deed  and  in  name, 
by  the  name  of  The  Mayor  and  Commonalty  of  the  Borough  of 
Colchester,  in  the  county  of  Essex.    And  his  said  Majesty,  by 


1826. 
Jan,  28. 

[182] 


t  Sir  T.  Eaym.  231. 


X  1  Ld.  Bay.  610. 
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The  Kino  the  said  charter,  declared,  that  for  ever  thereafter  there  should 
DowNKs.  And  might  be,  within  the  said  borough,  to  be  nominated  and 
chosen  out  of  the  free  burgesses  of  that  borough,  in  manner 
after  mentioned,  one  who  should  be  called  the  mayor,  eleven 
others  who  should  be  called  aldermen,  eighteen  others  who 
should  be  called  assistants,  and  eighteen  others  who  should 
be  called  the  common  councilmen  of  the  borough,  and  which 
said  mayor  should  likewise  be  an  alderman  of  the  borough. 
[  ♦183  ]  That  every  *common  councilman  to  be  chosen  in  manner 
thereinafter  expressed,  should  take  his  corporal  oath,  before 
the  mayor  and  two  aldermen,  faithfully  to  execute  the  office. 
The  plea  then  set  out  part  of  the  charter,  nominating  the 
first  mayor,  eleven  aldermen,  eighteen  assistants,  and  eighteen 
common  councilmen,  of  whom  defendant  was  one,  and  averred 
that  the  charter  was  accepted,  and  that  afterwards,  and  before 
the  defendant  took  upon  himself  the  office  of  common  council- 
man, he  took  the  oath  prescribed  by  the  charter,  and  then  took 
upon  himself  the  said  office,  by  reason  of  which  said  several 
premises  the  said  defendant  then  and  there  became  and  was,  and 
from  thence  hitherto  hath. been  and  still  is,  a  free  burgess  of  the 
said  borough,  &c.     Demurrer  and  joinder. 

Jessopp  for  the  Crown : 

There  is  nothing  upon  the  face  of  this  record  to  shew  that  the 
defendant  is  a  free  burgess  of  Colchester.  The  being  nominated 
to  the  office  of  common  councilman  cannot  make  him  also  a  free 
burgess,  unless  the  charter  contains  some  stipulation  to  that 
effect.    But  nothing  of  the  kind  is  stated  in  the  plea. 

(Bayley,  J. :  Out  of  whom  are  the  common  councilmen  to  be 
elected  ?) 

Tliereaftcr  out  of  the  free  burgesses,  and  although  persons  there- 
after elected  common  councilmen  may  not  cease  to  be  free 
burgesses,  yet  it  by  no  means  follows  that  the  persons  originally 
nominated  to  the  former  office,  are  to  enjoy  also  the  privileges  of 
the  latter. 

Chitty,  contra,  was  stopped  by  the  Court. 
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Abbott,  Ch.  J. :  Thb  Kixo 

V. 

I  am  of  opinion,  that  the  defendant  has  by  his  plea  shewn  a  powsss. 
good  title  to  the  franchise  of  a  *free  burgess  of  this  borough.  [  •is^  ] 
It  appears  that  his  late  Majesty,  at  the  petition  of  the  burgesses 
of  Colchester,  ordained  that  it  should  thereafter  be  a  free 
borough,  and  that  the  men,  free  burgesses  of  the  borough, 
should  be  for  ever  thereafter  a  body  corporate,  by  the  name 
of  The  Mayor  and  Commonalty  of  the  Borough  of  Colchester. 
The  corporation  was,  therefore,  to  consist  of  the  men,  free 
burgesses  of  the  borough.  By  the  same  charter  his  late  Majesty 
declared,  that  for  ever  thereafter  there  should  be  within  the 
borough,  to  be  nominated  and  chosen  out  of  the  free  burgesses, 
one  mayor,  eleven  aldermen,  eighteen  assistants,  and  eighteen 
common  councilmen.  Nothing  can  more  clearly  indicate  an 
intention  that  at  least  every  future  common  councilman  should 
be  a  free  burgess.  The  plea  then  shews  that  the  defendant  was 
nominated  one  of  the  first  eighteen  common  councilmen,  and 
that  he  took  the  oath  prescribed  by  the  charter.  I  think  we  are 
bound  to  suppose  that  his  late  Majesty,  by  appointing  the  defen- 
dant to  an  office  which  it  was  his  declared  intention  that  no  one 
but  a  free  burgess  should  fill,  at  the  same  time  virtually  made 
him  a  free  burgess.  Were  a  different  construction  put  upon  the 
charter,  it  would  follow,  that,  in  a  corporation  consisting  of  free 
burgesses,  not  one  officer  of  the  borough  could  be  entitled  to 
exercise  the  franchise  of  a  free  burgess.  This  would  be  such  an 
extraordinary  state  of  things  that  we  cannot  imagine  it  was 
intended  to  exist.  I  therefore  think  we  are  bound  to  hold, 
that  the  defendant  is  entitled  to  the  privileges  of  a  free  burgess, 
and  our  judgment  must  be  in  his  favor. 

Judgment  for  defendant. 
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1826.        DAVID  V.   ELLICE  and  Others,  surviving  Partners 
[  196  ]  OF  JOHN  INGLIS,   Deceased.! 

(5  Bam.  &  Cross.  196—206;  S.  C.  7  Dowl.  &  Ry.  690;  4  L.  J.  K  B.  125; 
S.  C.  at  Nisi  Prius,  1  Car.  &  P.  368.) 

A.,  B.,  and  C.  were  in  partnership  in  trade.  A.  retired  from  tlie 
firm,  and  notice  of  that  fact  was  given  to  D.,  a  creditor  of  the  firm,  and 
that  B.  and  C.  continued  the  business,  and  assumed  the  funds,  and 
charged  themselves  with  the  debts  of  the  partnership.  The  balance  due 
to  D.  was  transferred  to  his  credit  by  the  new  firm,  and  D.  was  informed 
of  this  transfer,  and  assented  to  it.  He  afterwards  drew  upon  the  new 
firm  for  a  part  of  this  balance,  and  they  accepted  and  paid  his  bills. 
The  new  firm  having  become  insolvent,  it  was  held,  that  C.  continued 
liable  for  the  debt  due  to  D.  from  the  old  firm. 

Assumpsit  for  money  lent,  with  the  usual  money  counts.  The 
defendant  Ellice  pleaded  the  general  issue,  and  the  other  two 
defendants  their  bankruptcy.  At  the  trial  before  Abbott,  Ch.  J., 
at  the  London  sittings  after  Trinity  Term,  1824,  a  verdict  was 
found  for  the  defendants  J.  B.  Inglis  and  James  Inglis,  and  the 
plaintiff  obtained  a  verdict  against  the  defendant  Ellice  for 
18,162Z.  5s.  8d.  In  the  following  Term  a  motion  was  made  for 
a  rule  to  shew  cause  why  the  verdict  obtained  against  the  defen- 
dant Ellice  should  not  be  set  aside,  when  the  Court  directed  the 
facts  to  be  stated  for  their  opinion  in  the  following  case. 

The  plaintiff  was  a  merchant  residing  in  Canada.  The  defen- 
dants, and  John  Inglis  deceased,  carried  on  business  as  merchants 
in  partnership  together  in  London,  under  the  firm  of  Inglis,  Ellice, 
&  Co.  The  plaintiff  had  had  various  dealings  with  that  firm 
prior  to  the  30th  April,  1821.  On  that  day  the  defendant  Ellice 
retired  from  the  firm,  and  the  following  circular  letter  was,  in 
consequence,  sent  to  the  plaintiff  and  the  other  correspondents 
of  the  firm.     "  We  beg  to  acquaint  you  that  Mr.  Ellice  retires 

t  This  case  has  been  questioned  in  Partnership  Act,  1890  (53  &  54  Vict. 

Thompson  v.  Percival  (1834)  5  B.  &  c.  39,8. 17  (3)),  in  accordance  with  the 

Ad.  925.     See^icrPARKB,  J.  atp.  927.  judgment  in  Thompson  v.  Percival, 

And  the  decision  cannot  now  be  sup-  makes   the    question   depend    upon 

ported  on  the  main  ground — namely,  agreement,  express  or  implied,  but 

that  there  was  no  consideration  for  an  throws  no  light  on  the  question  what 

agreement  to  discharge  the  outgoing  is  sufficient  evidence  of  such  an  im- 

partner — on  which  it  is  rested  by  plied  agreement. — E.  C. 
the  judgment.     The  clause  in  the 
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from  our  firm  from  the  present  date.     The  business  of  the  house        David 
will  be  continued  as  heretofore  by  the  remaining  partners,  who       ellicb. 
assume  the  funds,  and  charge  themselves  with  the  liquidation  of 
the  debts  of  the  partnership."     This  circular  *was  transmitted       C  *^^  3 
by  Inglia  &  Co.  to  the  plaintiff,  in  the  following  letter,  dated 
10th  May,  1821 :  "  The  circular  herewith  will  inform  you  of  the 
recent  alteration  in  our  firm.     Our  business  continues  in  other 
respects  as  heretofore,  our  means  of  carrying  it  on  unimpaired, 
and  we  beg  to  assure  you  that  your  concerns  in  our  hands  will 
still  be  equally  an  object  of  our  attention."     On  the  28th  June, 
1821,  the  plaintiff  wrote  to  the  new  firm  of  Inglis  &  Co.  as  follows: 
"  I  am  favored  with  yours  of  the  10th  ult.,  with  circular  of  the 
80th  April,  advising  the  change  in  your  firm,  which  continues  to 
have  my  full  confidence.     The  accounts  will  be  transferred  so 
soon  as  I  receive  my  account  current,  and  an  account  opened  for 
the  new  firm."     Messrs.  Inglis,  EUice,  &  Co.  having  been  in  the 
habit  for  many  years  of  making  up  their  Canada  accounts  to  the 
30th  June  annually,  the  account  current  of  Inglis,  EUice,  &  Co. 
with  the  plaintiff  was  made  np  to  the  80th  June,  1821,  (and  not 
to  the  80th  April  preceding,  the  time  of  the  defendant  EUice's 
retirement  from  the  firm,)  and  was  transmitted  to  the  plaintiff, 
at  Montreal,  by  the  new  firm  of  Inglis  &  Co.,  in  the  following 
letter,  dated  the  17th  July,  1821.     "We  enclose  herein  your 
account  current  balanced  80th  ult.  by  18,906Z.  in  your  favor,  and 
at  your  credit  in  new  account  with  our  present  firm.    We  shall 
be  glad  to  hear  you  have  received  it,  and  found  it  correct." 
Inglis  &  Co.  did  not  open  any  new  books  of  account,  but  con- 
tinued to  keep  the  account  with  the  plaintiff  in  the  same  books 
and  in  the  same  manner  after  the  30th  day  of  June,  1821,  as  it 
had  previously  been.     On  the  24th  September,  1821,  the  plaintiff 
wrote  as  follows :  "  The  account  current  with  your  late  firm  is 
received,  and  with  the  exception  of  the  outstanding  debts  of  1804, 
is  *perfectly  correct,  and  have  transferred  in  a  new  account  with       [  *198  ] 
your  present  firm,  whose  confidence  I  hope  I  shall  continue  to 
merit."     On  the  3rd  November,  1821,  the  plaintiff  drew  a  bill  for 
5,000/.  on  the  new  firm.     This  bill  was  advised  in  two  letters 
which  follow:    "Montreal,  3rd  November,  1821,  Messrs.  Inglis 
&  Co.     SiBs, — I  wrote  you  on  the  15th  and  3l8t  ult.,  the  former 
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David  advising,  if  I  did  draw  on  you,  it  would  be  in  favor  of  the 
Ellice.  Montreal  Bank.  The  present  serves  to  advise  of  my  having 
drawn  on  you  of  this  date  in  favor  of  Robert  Griffin,  Esquire, 
cashier  of  the  Montreal  bank,  at  sixty  days'  sight,  5,000Z.  sterling, 
which  please  honor.  The  late  news  of  the  failure  of  your  crops 
will,  no  doubt,  bring  a  number  of  bills  into  the  market;  and 
I  expect  shortly  to  replace  this  amount  to  advantage." — "  Mon- 
treal, 12th  December,  1821,  Messrs.  Inglis  &  Co.  Sirs, — ^When 
I  drew  on  you  for  so  large  a  sum  as  5,000Z.  I  was  in  hopes  of 
replacing  it  ere  this  to  advantage,  instead  of  which  bills  are  now 
10  per  cent.,  and  the  money  lies  in  the  bank  without  interest, 
which  is  a  bad  speculation."  The  new  firm  of  Inglis  &  Co. 
continued  to  act  as  the  mercantile  agents  and  correspondents  in 
London  of  the  plaintiff,  and  on  the  1st  July,  1822,  Inglis  &  Co. 
made  up  and  sent  to  the  plaintiff  the  first  account  in  their  own 
names  with  the  plaintiff  to  the  SOth  June  preceding.  On  the  7th 
August,  1822,  Mr.  John  Inglis,  the  senior  partner  in  the  new 
firm  of  Inglis  &  Co.,  and  who  had  been  also  the  senior  partner 
in  the  former  firm  of  Inglis  &  Co.,  died,  and  thereupon  Inglia 
&  Co.  suspended  their  payments.  On  the  14th  of  October,  1822, 
the  plaintiff  wrote  the  following  letter  to  Inglis  &  Co. :  "  Sirs, — 
[  MO )  ]  Your  sundry  favors  of  the  23rd,  27th,  and  SOth  ♦July,  18th,  28rd, 
26th,  and  29th  August,  came  duly  to  hand ;  that  of  28rd  July, 
covering  account  current,  has  been  examined  and  found  correct, 
with  the  exception  of  the  outstanding  debts  of  1804,  remarked 
every  year.  Yours  of  13th  August,  conveying  the  melancholy 
tidings  of  the  death  of  your  senior,  my  old  and  much  lamented 
correspondent,  for  whose  loss  I  am  truly  sorry,  and  feel  confident 
the  survivors  will  do  me  every  justice  that  my  long  confidence 
in  that  concern  merits."  On  the  10th  February,  1828,  the 
plaintiff  wrote  to  Inglis  &  Co.  another  letter,  as  follows:  ''As 
the  late  firm  of  Inglis,  Ellice,  &  Co.  are  bound  to  me  for  part  of 
the  heavy  sums  due  me,  I  request  you  will  send  me  a  statement 
of  that  part  of  the  amount,  and  also  that  part  due  me  by 
Inglis  &  Co."  To  which,  Inglis  &  Co.,  on  the  3rd  April,  1823, 
returned  the  following  answer.  "During  the  present  unsettled 
state  of  the  house,  and  particularly  of  the  question  respecting  the 
respective  liabilities  of  the  old  and  new  firms,  we  are  advised  not 
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to  attempt  a  separation  of  any  accounts.  You  will,  we  doubt  David 
not,  agree  in  this;  but  for  your  information  in  the  meantime,  Ellice. 
we  hand  herewith  a  transcript  of  the  account  open,  as  it  stands 
in  our  books."  On  the  27th  May,  182B,  a  commission  of  bank- 
rupt issued  against  the  defendants,  John  B.  Inglis  and  James 
Inglis,  under  which  they  were  duly  declared  bankrupts,  and 
obtained  their  certificates.  The  new  firm  continued  in  credit, 
and  carried  on  business  to  a  great  extent,  from  the  time  when 
the  defendant  Ellice  retired,  till  the  death  of  John  Inglis,  having 
made  payments  during  that  time  to  the  amount  of  l,847,000i. 
A  witness,  who  had  been  a  clerk  in  the  house  of  Inglis  &  Co., 
examined  on  behalf  *of  the  defendant,  said,  that  if  the  plaintiff  [  '200  ] 
had  drawn  upon  the  new  firm  for  the  balance  of  his  account  due 
at  the  time  of  the  retirement  of  the  said  Edward  Ellice  at  any 
time  between  such  retirement  and  the  death  of  Mr.  John  Inglis, 
he  had  no  doubt  the  balance  would  have  been  paid.  The  sum 
of  13,1622.  58.  8d.,  for  which  the  verdict  passed,  is  the  balance 
due  upon  the  account  of  the  80th  June,  1821,  after  giving  credit 
for  all  the  payments  made  by  the  new  firm  pf  Inglis  &  Co.  to 
the  plaintiff,  or  on  his  account,  without  taking  credit  for  any 
payments  made  by  the  plaintiff  to  the  new  firm.  This  case  was 
argued  at  the  sittings  in  Banc,  after  last  Michaelmas  Term,  by 

Campbell  for  the  plaintiff: 

The  defendant  Ellice  is  liable  to  pay  the  whole  balance  due 
from  him  and  his  co-partners  in  1821,  when  he  retired  from  the 
firm,  except  so  far  as  that  balance  may  have  been  reduced  by 
subsequent  payments  made  by  the  new  firm.  Ellice  was  originally 
jointly  liable  as  a  principal ;  he  must  continue  liable,  unless  the 
debt  appear  to  have  been  satisfied,  and  it  lies  on  the  defendant 
to  shew  that  he  is  discharged  from  his  liability.  There  is  no 
evidence  of  any  promise  by  the  plaintiff  to  release  the  defendant. 
There  was  a  mere  transfer  of  the  balance  to  the  debit  of  the  new 
firm.  That  only  shews  that  the  plaintiff  intended  to  look  to  them, 
but  not  that  he  meant  to  discharge  Ellice.  No  new  agreement 
was  entered  into  between  the  plaintiff  and  defendant.    *    *    * 

Tindah  contra:  [202] 

The  facts  stated  in  the  case  amount  to  a  receipt  by  the  plaintiff 
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David       of  the  balance  due  from  the  old  firm,  and  a  subsequent  loan  of 

Ellick.       that  balance  to  the  new  partnership,  or  at  least  to  a  satisfaction 

[  202  ]        on  a  suflScient  consideration.       He  cited  Surtees  v.  Huhhard, 

6   R.   R.   853   (4  Esp.   203);    Wade  v.   WiUon,  1  East,   195; 

Browning  v.  Stallard,  5  Taunt.  450.] 

Cur,  adv,  vxdU 

[  206  ]        Abbott,  Ch.  J.  now  delivered  the  judgment  of  the  Court,  and 
after  stating  the  facts  of  the  case,  proceeded  as  follows  : 

Upon  this  state  of  facts,  it  was  contended  on  behalf  of  the 
defendant  Ellice,  that  he  was  discharged  from  the  plaintiff's' 
demand,  and  three  cases  were  quoted  on  his  behalf.  In  each 
of  those  cases,  some  new  person,  not  originally  a  debtor,  had 
consented  to  become  so.  In  the  present  case  there  is  no  new 
debtor.  The  only  ground  of  defence  therefore  is,  that  the  plaintiff 
so  far  assented  to  the  request  contained  in  the  circular  letter,  as 
to  change  the  heading  of  the  account  from  Inglis,  Ellice,  &  Co.  to 
the  firm  of  Inglis  &  Co.,  and  to  draw  a  bill  on  the  latter  firm  for 
a  part  of  the  debt,  which  was  duly  paid.  Now,  it  is  clear,  that 
by  all  this  the  plaintiff  gained  nothing.  But  it  was  said  that 
Ellice  had  sustained  a  prejudice,  and  on  that  account  was 
discharged.  And  to  support  this  allegation  of  prejudice,  we 
were  desired  to  presume  that  he  had  left  funds  belonging  to 
himself  in  the  hands  of  his  former  partners,  which  otherwise 
he  would  have  withdrawn.  This,  however,  being  a  matter  of 
fact,  should  have  been  proved,  and  not  left  to  presumption. 
And  the  first  step  in  such  proof  would  have  been  to  shew  that 
Ellice  knew  what  the  plaintiff  had  done.  Even  this  was  not 
proved.  It  is  not  necessary  to  consider  what  the  effect  of  such 
proof  might  have  been  in  a  court  of  law.  In  the  absence  of 
such  proof,  we  are  all  clearly  of  opinion,  that  Ellice  is  not 
discharged,  and  consequently  that  the  verdict  was  properly  taken 
[  •iOG  ]  for  the  plaintiff.  I  will  only  *observe  further,  that  the  facts  of 
the  present  case  are  much  less  favorable  to  the  retiring  partner 
than  those  of  Heath  v.  Percival,\  in  which  a  decree  was  made  in 
a  court  of  equity  against  the  residuary  legatee  of  the  retiring 
partner.     The  postea  is  to  be  delivered  to  the  plaintiff. 

Postea  to  the  plaintiff . 

t  1  P.  Wms.  682. 
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BOTTOMLEY  v.   BOVILL.  i826. 

(5  Bam.  &  Cress.  210—220;  S.  C.  7  Dowl.  &  Ry.  702,  nom.  Bottomley  v.         [  210  ] 
Brown,  4  L.  J.  K.  B.  237.) 

Upon  a  policy  of  insurance  upon  ship  at  and  from  London  to  New 
South  Wales,  and  at  and  from  thence  to  all  ports  and  places  in  the  East 
Indies  or  South  America,  with  liberty  for  the  said  ship,  in  that  voyage, 
to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or  places  what- 
soever, with  leave  to  take  in  and  discharge  goods  and  passengers  at  all 
ports  and  places  in  the  Channel,  Cork  in  Ireland,  Madeira,  Cape  of  GkK>d 
Hope,  St.  Helena,  and  wheresoever  the  ship  might  proceed  to,  as  well 
on  this  as  on  the  other  sides  of  the  Capes  of  Good  Hope  and  Horn,  and 
for  all  purposes  whatsoever;  particularly  to  trade  and  sail  backwards 
and  forwards,  and  forwards  and  backwards :  Held,  that  after  the  arrival 
of  the  ship  at  New  South  Wales,  she  was  protected  by  the  policy  so  long 
only  as  she  was  sailing  on  a  voyage  either  to  South  America  or  to  the 
East  Indies,  or  on  some  intermediate  voyage  having  for  its  ultimate 
object  the  accomplishment  of  a  voyage  either  to  South  America  or  to 
the  East  Indies. 

Tms  was  an  action  on  a  policy  of  insurance  on  the  ship 
Brampton,  at  and  from  London  to  New  South  Wales,  and  at  and 
from  thence  to  all  ports  and  *places  in  the  East  Indies  or  South  [  *2ii  ] 
America,  with  liberty  for  the  said  ship,  &c.  in  that  voyage,  to 
proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or  places 
whatsoever,  with  leave  to  take  in  and  discharge  goods  and 
passengers  at  all  ports  and  places  in  the  Channel,  Cork  in  Ireland, 
Madeira,  Cape  of  Good  Hope,  St.  Helena,  and  wheresoever  the 
ship  might  proceed  to,  as  well  on  this  as  on  the  other  sides  of  the 
Capes  of  Good  Hope  and  Horn,  and  for  all  purposes  whatsoever ; 
particularly  to  trade  and  sail  backwards  and  forwards,  and 
forwards  and  backwards.  The  premium  was  80s.  per  cent.,  to 
return,  28«.  6d.  per  cent,  if  the  voyage  ended  at  New  South 
Wales,  and  10«.  per  cent,  if  the  ship  proceeded  to  the  East  Indies 
and  arrived.  The  loss  in  one  count  was  averred  to  have  been  by 
barratry,  and  in  another  by  perils  of  the  sea.  At  the  trial  before 
Abbott,  Ch.  J.,  at  the  London  sittings  after  Hilary  Term,  1826, 
the  following  appeared  to  be  the  facts  of  the  case.  The  ship 
sailed  from  London  with  convicts  to  New  South  Wales.  The 
captain  had  orders  (unless  he  should  receive  contrary  directions 
from  the  owner)  to  go  to  New  Zealand  and  take  in  spars  there, 
and  proceed  to  South  America.     The  ship  arrived  at  New  South 
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BoTTOMLEY  Wales  on  the  23rd  of  April,  1828,  and  did  not  leave  that  place 
BoviLL.  until  the  23rd  of  July.  She  was  detained  there  a  considerable 
time,  in  consequence  of  several  of  the  crew  having  been  sent  to 
prison  for  misconduct.  On  the  7th  of  July  the  captain  received 
a  letter  of  instructions  from  his  owner,  directing  him  to  proceed 
to  the  East  Indies  instead  of  South  America,  but  before  the 
arrival  of  that  letter,  he  had  entered  into  a  contract  to  take  out 
several  passengers  to  New  Zealand,  and  70  tons  of  goods,  and 
part  of  those  goods  were  then  actually  laden  on  board  the  vessel. 
[  '212 )  It  was  part  of  the  *agreement  with  the  owners,  that  the  captain 
should  have  two  thirds  of  the  profits  arising  from  cabin  passengers, 
and  one  half  of  the  profit  of  steerage  passengers  taken  in  any  of 
the  voyages.  After  the  captain  had  received  this  letter  of  instruc- 
tions from  his  owner,  he  entered  into  a  contract  to  bring  back 
one  of  the  passengers  from  New  Zealand  to  New  South  Wales. 
The  captain,  on  the  18th  of  July,  notwithstanding  the  instructions 
received  from  his  owner,  proceeded  to  New  Zealand,  with  the 
intention  to  return  to  New  South  Wales,  and  then  to  proceed  to 
the  East  Indies,  according  to  his  instructions,  and  the  ship  was 
lost  at  New  Zealand.  The  ship  arrived  at  New  Zealand  on  the 
4th  of  August.  The  passengers  were  landed,  and  on  the  7th  the 
captain  weighed  anchor  with  the  intention  of  returning  to  New 
South  Wales,  but  the  ship,  in  working  out  of  the  harbour  in  New 
Zealand,  missed  stays,  and  was  lost.  New  Zealand  lies  in  the 
course  of  the  voyage  from  New  South  Wales  to  South  America, 
but  not  in  the  course  of  the  voyage  from  New  South  Wales  to 
the  East  Indies.  It  was  insisted  at  the  trial,  that  the  plaintiff 
was  entitled  to  recover  for  a  loss  by  barratry.  Upon  that  point 
the  Lord  Chief  Justice  stated  to  the  jury  that  barratry  meant 
an  act  of  the  master  in  fraud  of  his  duty  to  his  owners.  A  mere 
mistake  by  the  captain  as  to  the  meaning  of  the  instructions,  or 
a  misapprehension  of  the  best  mode  of  acting  under  the  instruc- 
tions, and  carrying  them  into  effect,  would  not  amount  to 
barratry;  and  he  directed  the  jury  to  find  for  the  plaintiff,  if 
they  were  of  opinion  that  the  captain  acted  in  fraud  of  hie  duty 
to  his  owner,  when  he  went  to  New  Zealand  instead  of  to  the  East 
Indies ;  but  if  they  thought,  on  the  other  hand,  that  he  merely 
mistook  the  meaning  of  the  instructions,  or  the  best  mode  of 
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acting  *for  fehe  purpose  of  carrying  them  into  effect,  then  to  find    Bottomlby 
for  the  defendant.     The  jury  having  found  for  the  defendant,      bovill. 
the  Lord  Chief  Justice  then  said,  that  he  was  of  opinion  that       [  'Sis  ] 
the  plaintiff  was  not  entitled  to  recover,  inasmuch  as  at  the  time 
of  the  loss,  the  ship  was  not  sailing  on  either  of  the  voyages  con- 
templated by  the  policy,  and  he  directed  a  non-suit,  with  liberty 
for  the  plaintiff  to  move  to  enter  a  verdict.     A  rule  nisi  having 
been  obtained  for  that  purpose, 

Marryaty  Gkimeyy  and  Mavle  now  shewed  cause.     *     *     * 

Scarlett,  Campbell,  and  F.  Poltock,  contra.     *     *     »  [  215  ] 

Abbott,  Ch.  J. :  [  218  ] 

I  am  clearly  of  opinion  that  the  ship  was  not  within  the 
protection  of  the  policy  whilst  she  was  on  the  voyage  from  New 
South  Wales  to  New  Zealand,  and  back  to  New  South  Wales. 
That  was  clearly  the  voyage  upon  which  she  was  sailing  at  the 
time  when  she  was  lost.  The  voyage  insured,  is  from  London 
to  New  South  Wales,  and  thence  to  South  America  or  the  East 
Indies.  Supposing  the  policy  had  stopped  there  it  could  not 
have  been  contended  that  this  was  a  loss  within  those  words. 
But  the  policy  contains  other  words,  viz.  that  it  should  be  lawful 
for  the  ship,  &c.  to  proceed  and  sail  to,  and  touch  and  stay 
at  any  ports  or  places  whatsoever,  with  leave  to  take  in  and 
discharge  goods  and  passengers  at  all  ports  and  places  in  the 
Channel,  Cork  in  Ireland,  and  Madeira,  Cape  of  Good  Hope, 
St.  Helena,  and  wheresoever  the  ship  may  proceed  to,  as  well  on 
this  as  on  the  other  side  of  the  Capes  of  Good  Hope  and  Horn, 
and  for  all  purposes  whatsoever,  and  particularly  to  trade  and 
sail  backwards  and  forwards,  and  forwards  and  backwards. 
These  are  words,  certainly,  of  very  large  and  extensive  import ; 
but,  large  as  they  are,  they  must  receive  that  construction  which 
has  been  given  to  similar  words  in  other  cases ;  and,  giving  them 
that  construction,  we  must  hold,  that  by  this  policy  the  ship 
would  be  protected  by  the  policy  so  long  only  as  she  was  sailing  on 
an  intermediate  *  voyage,  undertaken  with  a  view  to  the  accomplish-  [  *219  1 
ment  of  one  or  other  of  the  voyages  pointed  out  by  the  policy  as 
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BoTTOMLBY  the  principal  object  in  contemplation  of  the  parties,  viz.  a  voyage 
BoviLL.  either  to  South  America  or  the  East  Indies.  Unless  the  words 
of  the  policy  be  so  construed,  there  can  be  no  limit,  either  of 
time  or  place,  to  the  risk  described  in  this  policy  ;  but  construing 
them  in  that  limited  sense  which  has  been  put  upon  similar 
words  in  other  policies,  in  order  to  make  this  a  loss  within  the 
terms  of  this  policy,  the  ship,  at  the  time  of  the  loss,  must  have 
been  upon  a  voyage  from  New  South  Wales  to  South  America, 
or  from  New  South  Wales  to  the  East  Indies,  or  sailing 
backwards  and  forwards  upon  some  intermediate  voyage,  with 
the  view  and  for  the  purpose  of  accomplishing  a  voyage  either  to 
South  America  or  to  the  East  Indies.  In  this  case,  at  the  time 
of  the  loss,  the  ship  was  on  a  distinct  voyage,  not  subordinate  to 
or  connected  with  either  of  the  voyages  contemplated  by  the  parties 
as  the  principal  objects  of  the  contract.  That  being  so,  she  was 
not  at  that  time  on  the  voyage  insured,  and,  consequently,  the 
plaintiff  is  not  entitled  to  recover. 

Bayley,  J. : 

This  is  not  a  policy  for  time  but  for  a  particular  voyage.  The 
rule  of  construction  which  has  been  applied  to  policies  couched 
in  similar  terms  must  also  be  applied  to  this.  Now,  a  liberty 
to  touch,  stay,  and  trade  at  any  ports  or  places  whatsoever,  has 
been  held  to  be  confined  to  a  staying  or  trading  at  any  port  for  a 
purpose  subordinate  to  the  voyage  insured,  which  is  the  principal 
object  of  the  policy.  I  think  the  liberty  to  sail  backwards  and 
forwards,  and  forwards  and  backwards,  must  be  construed  so 
[  '220  ]  as  to  protect  the  ship  so  *long  only  as  she  was  sailing  on  a 
voyage  having  for  its  ultimate  object  the  accomplishment  of  the 
principal  voyage  insured,  which,  in  this  case,  was  a  voyage 
either  to  South  America  or  to  the  East  Indies.  The  question 
then  is,  whether  this  ship  was  upon  the  voyage  insured,  at  the 
time  when  the  loss  took  place.  Now,  what  was  the  voyage 
insured  ?  First,  from  London  to  New  South  Wales.  That  is 
one  stage.  When  the  ship  arrived  there,  the  owner  was  to  have 
the  option  of  sending  her  either  to  South  America  or  to  the  East 
Indies  ;  but  he  was  then  to  make  his  option,  and  the  vessel  was 
then  to  sail  either  to  some  port  in  South  America,  that  being  the 


VOL.  XXIX.]  1826.     K.  B.     6  B.  &  C.  220.  225 

ultimate  object,  or  to  some  port  in  the  East  Indies,  that  being  bottomlbt 
the  ultimate  object.  In  order  to  be  within  the  protection  of  the  boyill. 
policy,  the  ship  must  either  be  on  the  way  to  South  America, 
South  America  being  the  ultimate  object,  or  to  the  East  Indies, 
the  East  Indies  being  the  ultimate  object  of  the  voyage.  But 
here  the  vessel  sailed  on  an  intermediate  voyage  to  New  Zealand 
and  back,  and  although  New  Zealand  is  in  the  way  from  New 
South  Wales  to  South  America,  yet  that  voyage  was  commenced 
without  having  for  its  ultimate  object  the  voyage  to  South 
America,  and  New  Zealand  was  not  in  the  way  to  the  East 
Indies.  The  ship,  therefore,  at  the  time  of  the  loss,  was  not 
on  a  voyage  contemplated  by  the  policy,  and,  therefore,  the 
underwriters  are  not  liable. 

HoLROYD  and  Littledale,  JJ.  concurred. 

Rule  discharged. 


GEARY  V.  PHYSIC.  i826. 

Feb.  6. 
(5  Barn.  &  Cress.  234—238 ;  S.  C.  7  Dowl.  &  By.  653 ;  4  L.  J.  K  B.  147.)  

An  indorsement  upon  a  promissory  note  written  with  a  pencil,  is  a         L  284  J 
valid  indorsement  within  the  custom  of  merchants. 

Assumpsit  by  the  plaintiff  as  indorsee  against  the  defendant 
as  maker  of  a  promissory  note  for  the  sum  of  80Z.  payable  two 
months  after  date  to  the  order  of  one  Folder,  and  indorsed  by 
him.  Folder,  to  one  Kemp,  who  subsequently  indorsed  the  note 
to  the  plaintiff.  At  the  trial  before  Abbott,  Ch.  J.  at  the  London 
sittings  after  Hilary  Term,  1825,  it  appeared  that  the  indorse- 
ment by  Kiamp  to  the  plaintiff  was  in  pencil,  and  it  was  thereupon 
objected  that  the  plaintiff  could  not  recover;  an  indorsement  in 
pencil  not  being  such  an  indorsement  as  the  law  and  custom  of 
merchants  recognizes  to  be  sufficient  to  pass  the  interest  in  a  bill 
of  exchange,  and  promissory  notes  being  by  the  statute  8  &  4 
Ann.  c.  9,  s.  1,  assignable  or  indorsable  in  the  same  manner  as 
unpaid  bills  of  exchange  are  according  to  the  custom  of  merchants. 
The  Lord  Chief  Justice  thought  it  'sufficient,  and  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  reserving  liberty  to  the 
defendant's  counsel  to  move  to  enter  a  nonsuit,  if  the  Court 
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GfiABT  should  be  of  opinion  that  the  indorsement  of  the  promissory  note 
Physic.  i^  pencil  was  not  a  good  and  valid  indorsement.  F.  Pollock^  in 
last  Easter  Term,  obtained  a  rule  nun  to  enter  a  nonsuit.  He 
contended,  first,  that  a  writing  in  pencil  was  not  a  writing  recog- 
nized at  common  law ;  and  he  cited  Co.  Litt.  229  a,  where  Lord 
Coke,  speaking  of  a  deed,  says,  '^  Here  it  is  to  be  understood,  that 
it  ought  to  be  in  parchment  or  in  paper.  For  if  a  writing  be 
I  •286  ]  made  upon  a  piece  of  wood,  or  upon  a  piece  of  linen,  ♦or  on  the 
bark  of  a  tree,  or  on  a  stone,  or  the  like,  ^c,  and  the  same  be 
sealed  or  delivered,  yet  is  it  no  deed,  for  a  deed  must  be  written, 
either  in  parchment,  or  paper,  as  before  is  said,  for  the  writing 
upon  these  is  least  subject  to  alteration  or  corruption."  For  the 
same  reasons  a  writing  ought  to  be  made  with  materials  least 
subject  to  alteration  or  corruption.  Now,  writing  made  with  a 
pencil  is  easily  altered  or  obliterated,  and,  therefore,  for  the 
reasons  given  by  Lord  Coke,  where  the  law  requires  a  contract  to 
be  in  writing,  it  ought  to  be  in  writing  made  with  materials  the 
least  subject  to  alteration.  Secondly,  he  contended,  that  it  was 
not  a  writing  according  to  the  custom  and  usage  of  merchants. 
In  point  of  practice  bills  of  exchange  were  generally  written  in 
ink,  and  it  lay  upon  the  plaintiff  in  this  case  to  shew  by  evidence 
that  this  was  a  writing  according  to  the  custom  of  merchants. 

Thesiger  now  shewed  cause : 

The  passage  cited  from  Co.  Litt.  229  a  regards  only  the 
materials  upon  which,  not  with  which,  a  deed  must  be  written ; 
and  even  assuming  that  a  deed  written  in  pencil  might  not  be 
good,  it  does  not,  therefore,  follow  that  a  bill  of  exchange  so 
written  may  not  be  so.  Deeds  are  more  solemn  instruments,  and 
are  intended  permanently  to  go  along  with  the  inheritance,  but 
bills  of  exchange  are  made  to  continue  in  force  for  a  very  short 
period.  Letters  and  words  traced  on  paper  by  a  pencil,  consti- 
tute writing  in  the  ordinary  acceptation  of  that  term.  Li  Jeffrey 
V.  Walton\  a  memorandum  entered  in  pencil  upon  a  card  was 
[  •236  ]  *received  as  evidence  of  an  agreement;  and  in  Ryrms  v.  Clarke 
BonX,  Sir  John  Nicholl  wad"  of  opinion  that  a  will  written  by  a 
testator  with  a  pencil  would  be  valid,  provided  that  the  Court 

t  1  Stark.  267.  t  1  PhiU.  22. 
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could  be  satisfied  that  he  intended  so  to  execute  his  will.  In  Geaby 
Green  v.  SkipwoHh\  a  disposition  made  by  a  testator  in  pencil  Phtsic. 
was  carried  into  effect,  and  in  Dickenson  v.  Dickenaonl  alterations 
in  pencil  on  a  regularly  executed  will  were  admitted  to  probate. 
Sir  John  Nicholl  said,  "  there  was  no  doubt  that  in  point  of  law 
they  must  be  considered  as  equally  valid  as  if  made  in  ink, 
provided  the  deceased  intended  them  to  take  effect.*'  Now,  there 
can  be  no  question  as  to  the  intention  here.  For  here  Kemp  not 
only  wrote  his  name  on  the  note  in  pencil,  but  he  passed  it  from 
his  hand  to  another,  thereby  clearly  shewing  that  he  intended  to 
transfer  the  property  in  the  note.  The  authorities,  therefore, 
shew  that  this  indorsement  in  pencil  is  an  indorsement  in 
writing  within  the  legal  meaning  of  that  term.  Secondly,  it 
is  an  indorsement  in  writing  within  the  usage  and  custom  of 
merchants.  That  usage  requires  that  the  indorsement  should 
be  in  writing;  it  refers  to  the  act  to  be  done,  and  not  to  the 
particular  mode  or  the  materials  with  which  it  is  to  be  done. 
The  argument  addressed  to  the  Court  on  the  part  of  the  defend- 
ant goes  to  confound  the  usage  with  the  practice.  If  the  usage 
requires  not  only  that  the  indorsement  should  be  in  writing,  but 
that  it  should  be  written  in  a  particular  mode,  it  will  be  a  matter 
of  enquiry  whether  the  colour  of  the  ink,  or  the  species  of 
paper  on  which  the  bill  is  written,  be  such  as  is  required  by 
the  custom. 

F.  Pollocky  contra :  [  237  ] 

The  passage  from  Co.  Litt.  was  cited  to  shew  that  where  the 
law  required  a  contract  to  be  in  writing,  it  required  that  it  should 
be  written  on  materials  which  were  the  least  subject  to  alteration ; 
and  from  thence  it  was  inferred  that  the  law,  for  the  same  reason, 
would  require  that  it  should  be  written  with  materials  having 
the  same  quality,  general  convenience  certainly  requiring  that 
negotiable  instruments  should  be  written  with  materials  more 
durable  than  pencil.  It  lay  upon  the  plaintiff  to  shew  that  such 
a  writing  was  a  writing  within  the  custom  of  merchants,  and 
that  he  has  not  done.  Suppose  the  indorsement  on  the  paper 
had  been  scratched  with  a  pin,  or  with  the  inverted  end  of  a 

t  1  PhiU.  53.  I  2  Phill.  173. 
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Gkab'y       pencil,  would  that  have  been  a  writing  according  to  the  custom 
Phtbic.       of  merchants  ? 

Abbott,  Ch.  J. : 

There  is  no  authority  for  saying  that  where  the  law  requires 
a  contract  to  be  in  writing,  that  writing  must  be  in  ink.  The 
passage  cited  from  Lord  Coke  shews  that  a  deed  must  be  written 
on  paper  or  parchment,  but  it  does  not  shew  that  it  must  be 
written  in  ink.  That  being  so,  I  am  of  opinion  that  an  indorse- 
ment on  a  bill  of  exchange  may  be  by  writing  in  pencil.  There 
is  not  any  great  danger  that  our  decision  will  induce  individuals 
to  adopt  such  a  mode  of  writing  in  preference  to  that  in  general 
use.  The  imperfection  of  this  mode  of  writing,  its  being  so 
subject  to  obliteration,  and  the  impossibility  of  proving  it  when 
it  is  obliterated,  will  prevent  its  being  generally  adopted.  There 
being  no  authority  to  shew  that  a  contract  which  the  law  requires 
to  be  in  writing  should  be  written  in  any  particular  mode,  or 
with  any  specific  material,  and  the  law  of  merchants  requiring 
[  •288  ]  only  that  an  indorsement  *of  bills  of  exchange  should  be  in 
writing,!  without  specifying  the  manner  in  J  which  the  writing 
is  to  be  made,  I  am  of  opinion  that  the  indorsement  in  this  case 
was  a  sufficient  indorsement  in  writing  within  the  meaning  of 
the  law  of  merchants,  and  that  the  property  in  the  bill  passed  by 
it  to  the  plaintiff. 

Baylby,  J. : 

I  think  that  a  writing  in  pencil  is  a  writing  within  the  mean- 
ing of  that  term  at  common  law,  and  that  it  is  a  writing  within 
the  custom  of  merchants.  I  cannot  see  any  reason  why,  when 
the  law  requires  a  contract  to  be  in  writing,  that  contract  shall 
be  void  if  it  be  written  in  pencil.  If  the  character  of  the  hand- 
writing were  thereby  wholly  destroyed,  so  as  to  be  incapable  of 
proof,  there  might  be  something  in  the  objection ;  but  it  is  not 
thereby  destroyed,  for,  when  the  writing  is  in  pencil,  proof  of 
the  character  of  the  handwriting  may  still  be  given.     I  think, 

f  See  the  custom  stated  in  Lut-  words  were  omitted,  and  we  ought  to 

widge,  878.  read  ''the  manner  in  which  or  the 

I  "With"  in  the  report,  apparently  material  with  which." — F.  P. 
by  a  clerical  error.    Possibly  some 
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therefore,  that  this  is  a  valid  writing  at  common  law,  and  also       Gbaby 
that  it  is  an  indorsement  according  to  the  usage  and  custom  of       physic. 
merchants;  for  that  usage  only  requires  that  the  indorsement 
should  be  in  writing,  and  not  that  that  writing  should  be  made 
with  any  specific  materials. 

HoLBOYD,  J.  concurred. 

Rule  discharged. 


KEX  V.  BRODERIP,  Esq.  i^f 

^  Jfeb.  6. 


(5  Barn.  &  Orees.  239—241 ;  8.  C.  7  Dowl.  &  Ey.  861.) 

Whether  a  conyiction  of  a  waterman  for  carrying  in  his  boat,  upon 
the  riyer  Thames,  more  persons  than  are  allowed  by  law,  must  be 
founded  upon  testimony  given  upon  oath,  qtiasre. 

That  point  being  doubtful,  the  Court  refused  a  mandamus  to  compel 
a  magistrate  to  enforce  the  conviction. 

W.  KiDNBR  was  convicted  in  the  penalty  of  6Z.  before  two  of 
the  overseers  and  rulers  of  the  society  or  company  of  watermen, 
wherrymen,  and  lightermen,  using,  occupying,  or  exercising  any 
rowing  upon  the  river  Thames  between  Gravesend  in  the  county 
of  Kent,  and  Windsor  in  the  county  of  Berks,  on  the  complaint 
of  Thomas  Neal,  a  waterman  and  wherryman  rowing  and  work- 
ing boats  upon  the  river  Thames  between  the  limits  aforesaid, 
and  a  freemanof  the  aforesaid  society  or  company,  for  working 
a  boat  for  hire  and  gain  on  the  river  Thames,  at  Richmond,  in 
the  county  of  Surrey,  between  the  limits  aforesaid,  and  receiving, 
taking,  and  carrying  in  the  said  boat  more  than  eight  passengers 
at  one  and  the  same  time.  The  penalty  not  having  been  paid, 
an  application  was  made  to  the  defendant,  a  justice  of  peace,  to 
issue  his  warrant  against  Kidner,  but  he  refused,  on  the  ground 
that  the  complainant  had  not  been  examined  on  oath.  It  appeared 
now  to  be  a  matter  of  doubt  upon  the  construction  of  the  statute, 
whether  it  were  or  were  not  necessary  that  the  complainant  should 
be  exammed  upon  oath.  The  10  Geo.  II.  c.  81,  s.  8t  subjects 
any  waterman  carrying  any  more  than  a  limited  number  of 
passengers  in  his  boat,  on  being  convicted  by  the  oath  of  one  or 
more  credible  witness  or  witnesses,  or  by  the  confession  of  the 

t  Repealed  7  &  8  Gheo.  IV.  c.  Ixxv.  Summary  Jurisdiction  Act,  1848 
See  sect.  74  of  this  Act;   and  The      (11  &  12  Vict.  c.  43,  s.  15).— E.  C. 
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The  Kino  party  or  parties  before  the  Lord  Mayor  of  the  city  of  London, 
Bbodebip.  or  one  or  more  justices  of  the  peace,  to  a  penalty.  The 
84  Geo.  in.  c.  66,  s.  6+  which  gives  a  general  mode  of  pro- 
ceeding for  the  recovery  of  penalties  inflicted  by  the  laws  relating 
r  '240  ]  to  watermen  on  the  river  *Thames,  before  the  Lord  Mayor  and 
justices  of  the  peace,  requires  them  to  examine  upon  oath  the 
complainant  or  any  witness  or  witnesses.  The  ninth  section  of 
that  statute  gives  jurisdiction  to  the  overseers  and  rulers  of  the 
watermen's  company  in  cases  arising  between  waterman  and 
waterman,  to  hear  and  determine  concerning  any  such  oflfence, 
and  convict  the  offender;  and  enacts,  ''that  it  shall  be  lawful 
for  them  to  summon  the  party  accused,  and  he,  being  before 
them,  to  hear  and  examine  the  complainant,  or  any  witness  or 
witnesses  touching  such  offence,  and  to  determine  concerning  the 
same."  It  then  enables  them  to  impose  a  fine,  and  in  case  of 
non-payment  of  the  same,  that  it  shall  be  lawful  for  the  mayor 
or  justices,  upon  production  of  such  conviction,  to  issue  hi^  or 
their  warrant  for  apprehending  the  offender,  and  to  commit  him 
to  prison  unless  such  penalty  be  paid.  The  twelfth  section 
enacts,  that  in  every  case  in  which  any  oath  is  by  that  Act 
directed  to  be  taken,  the  mayor  and  justices  respectively  before 
whom  such  oath  is  directed  to  be  taken,  shall  have  full  power  to 
administer  the  same.  A  rule  nid  for  a  mandamus  had  been 
obtained,  on  the  ground  that  the  statute  was  imperative  on  the 
magistrate  to  issue  his  warrant  on  proof  of  the  conviction  and 
non-payment  of  the  penalty. 

The  Attoniey-Oeneral  and  Matde  were  now  heard  against 
the  rule,  and  Bolland,  contra  : 

Per  Curiam  : 

It  is  not  clear  that  it  was  the  duty  of  the  justice  to  issue  his 

warrant  in  this  case.     The  words  of  the  ninth  section  are,  "  that 

it  shall  be  lawful  for  the  mayor  or  justices  to  issue  the  warrant; " 

not  that  they  are  required  so  to  do.    Besides,  it  is  at  least 

[  *24i  ]       doubtful  ♦whether  the  conviction,  not  having  taken  place  upon 

t  Eepealed  7  &  8  Geo.  IV.  c.  Ixxv.      Summary    Jurisdiction    Act,    1848 
See  sect.  74  of  this  Act;   and  The      (11  &  12  Vict.  o.  43,  s.  15).— E.  0. 
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examination  on  oath,  was  legal :  and  this  Court  will  not  compel 

a  magistrate  to  do  that  which  may  subject  him  to  an  action  of 

tarespass. 

Rule  discharged. 


Thb  Kino 
r. 

BB0D£RIP. 


Ex    PARTE    PAIN.f 

(5  Baxn.  &  Cress.  251—254  ;  S.  C.  nom.  B.  v.  Pain,  7  Dowl.  &  By.  678.) 

By  the  6  Geo.  lY.  c.  108,  s.  3,1  it  was  enacted,  that  Teasels  of  a  certain 
description  found  *'in  any  part  of  the  British  or  Irish  Chsuinels,  or 
elsewhere  on  the  high  seas,  within  100  leagues  of  the  coasts  of  the 
United  Kingdom,"  having  '*  in  any  manner  attached  thereto"  casks  of 
certain  dimensions,  **  of  the  sort  or  description  used,  or  intended  to  be 
used,  or  fit  or  adapted  for  the  smuggling  of  spirits,  (unless  such  casks 
are  reaUy  necessary  for  the  use  of  such  yessel,  or  are  a  part  of  her 
cargo,  and  included  in  the  regular  official  documents  of  such  vessel,) " 
the  casks,  vessel,  &c.  shall  be  forfeited.  By  s.  49,  certain  persons 
found  to  have  been  on  board  such  vessels  liable  to  forfeiture,  are 
subjected  to  certain  pimishments.  A  conviction  stated  that  A.  B.  was 
convicted  of  having  been  found  on  board  a  vessel  liable  to  forfeiture; 
''for  that  it  was  found  in  the  British  Channel,  having  in  a  certain 
manner  attached  thereto  divers,  to  wit,  twent}*  casks  (of  the  dimensions 
mentioned  in  s.  3),  and  of  the  sort  or  description  used,  or  intended 
to  be  used,  for  the  smuggling  of  spirits,  the  said  casks  not  being  really 
necessary  for  the  use  of  the  vessel,  and  included  in  the  regular  official 
documents  of  the  vessel:"  Held,  first,  that  the  vessel  being  found  in 
the  British  Channel,  it  was  not  necessary  to  allege  that  she  was  within 
100  leagues  of  the  coast.  Secondly,  that  the  statement  that  the  casks 
were  ''in  a  certain  manner"  attached  to  the  vessel  was  sufficient. 
Thirdly,  that  it  was  not  necessary  to  negative  that  the  casks  were  part 
of  the  cargo,  the  conviction  stating  that  they  were  not  included  in  the 
official  dociiments  of  the  vessel.  Fourthly,  that  the  allegation  that  the 
casks  were  "  of  the  sort  or  description  used,  or  intended  to  be  used,  for 
the  smuggling  of  spirits,"  being  in  the  alternative,  was  bad. 

Platt  moved  for  a  writ  of  habeas  corpus  to  bring  up  the  body 
of  Pain,  in  order  to  have  him  discharged.  The  prisoner  had  been 
competed  under  the  6  Geo.  IV.  c.  108,  s.  3.  J  The  conviction 
stated,  that  an  information  was  exhibited  against  Pain,  which 
charged  that  he  was  on,  &c.  discovered  to  have  been  on  board  a 
certain  boat  on  the  high  seas,  then  liable  to  forfeiture  under  the 
provisions  of  a  certain  Act  of  Parliament  relating  to  the  revenue 


1826. 
Feb.  9. 

[251] 


t  Cited  and  followed  in  CatteHll 
V.  LetnpriSre  ;1890)  24  Q.  B.  D.  634, 


59  L.  J.  M.  C.  133.— E.  C. 
I  Repealed  3  &  4  Will.  IV.  c.  50,  s.  2. 
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Ex  parte  of  customs.t  "  For  that  the  boat  *not  being  square-rigged,  and 
r  *252  1  belonging  in  the  whole  to  his  said  Majesty's  subjects,  on,  &e., 
was  discovered  to  have  been  in  a  certain  part  of  the  British 
Channel,  having  in  a  certain  manner  attached  to  the  said  boat 
divers,  to  wit,  twenty  casks,  capable  of  containing  liquids,  of  less 
size  and  content  than  forty  gallons  each,  and  of  the  sort  and 
description  used  or  intended  to  be  used  for  the  smuggling  of 
spirits,  the  said  casks  not  being  really  necessary  for  the  use  of 
the  said  boat,  and  included  in  the  official  document  of  such  boat, 
contrary  to  the  form  of  the  statute.  The  said  H.  Pain  being 
discovered  to  have  been  on  board  the  said  boat  at  the  time  of  her 
becoming  and  being  so  subject  and  liable  to  forfeiture,  &c."  The 
warrant  of  commitment  followed  the  conviction.  Four  objections 
were  taken  to  the  conviction  ;  first,  that  the  offence  was  described 
in  the  alternative,  viz.,  that  the  boat,  on  board  which  the  prisoner 
had  been,  was  discovered  to  have  been  in  a  certain  part  of  the 
British  Channel,  having  in  a  certain  manner  attached  to  her 
twenty  casks,  used  or  intended  to  be  used  for  smuggling.  Secondly, 
that  the  mode  in  which  the  casks  were  attached  to  the  boat  should 
have  been  alleged  with  more  certainty.  Thirdly,  that  the  con- 
viction did  not  state  that  the  boat  had  been  within  100  leagues 
of  the  coast  of  the  United  Kingdom.  Fourthly,  that  the  excep- 
[  ♦263  ]  tion  in  the  statute  was  not  sufficiently  negatived,  the  ♦conviction 
merely  stating  that  the  casks  were  not  necessary  for  the  use  of 

I  By  the  6  Oreo.  lY.  c.  108,  s.  3  having  conveyed  in  any  manner  any 

(since  repealed),  it  is  enacted,  *'  That  brandy,  &c.,  or  any  cordage,  &c.,  or 

if   any  vessel   or    boat,   not    being  any  casks  or  other  vessels  whatsoever 

square-rigged,     belonging     in     the  capable  of  containing  liquids  of  less 

whole  or  in  part  to  his  Majesty's  size  or  content  than  forty  gallons,  of 

subjects,  or  whereof  one  half  of  the  the  sort  or  description  used  or  in- 

persons  on  board,  or  discovered  to  tended  to  be  used,  or  fit  or  adapted 

have  been  on  board  the  said  vessel  for  the  smuggling  of  spirits,   &c., 

or   boat,   shall   be   subjects   of  his  (imless  such  cordage  or  o^er  articles 

Majesty,  shall  be  found  in  any  part  as  aforesaid  are  really  necessary  for 

of  the  British  or  Irish  Channels,  or  the  use  of  the  said  vessel,  or  are  a 

elsewhere  on  the  high  seas,  within  part  of  the  cargo  of  the  said  vessel, 

100  leagues  of  any  part  of  the  coasts  and  included  in  the  regular  official 

of  the  United  Kingdom,  or  shall  be  documents  of  the  said  vessel,)  then, 

discovered  to  have  been  within  the  and  in  such  case,  the  said  spirits, 

said  limits  or  distances,  having  on  &c.,  together  with  the  casks,  &c., 

board,   or  in  any  manner  attached  and  also  the  vessel,   &c.,   shall  be 

or  affixed  thereto,  or  conveying  or  forfeited." 
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the  boat,  and  were  not  included  in  the  official  documents  of  the       Ex  parte 
,      ^  Pain. 

boat. 

(Abbott,  Ch.  J. :  The  first  is  the  only  objection  in  which  there 
is  any  weight.  The  statute  speaks  of  casks  '^  in  any  manner  " 
attached  to  the  boat ;  the  manner  of  attaching  them  forms  no 
part  of  the  offence.  As  to  the  third ;  if  the  boat  be  found  any 
where  in  the  British  or  Irish  Channels,  no  question  as  to  the 
distance  from  the  coast  can  arise.  The  fourth  objection  fails, 
because  the  exception  does  not  apply,  unless  the  casks  are  both 
part  of  the  cargo  and  included  in  the  official  documents  of  the 
boat.  Here  it  is  alleged  that  they  were  not  so  included,  they 
could  not,  therefore,  be  within  the  exception.) 

The  Attorney-General  and  Shepherd  opposed  the  motion,  and 
contended  that  the  first  objection  was  also  invalid ;  for,  that 
whether  the  casks  were  of  a  description  used  in  smuggling,  or 
intended  to  be  so  used,  they  were  equally  within  the  words  of 
the  statute,  and  that  consequently  the  description  in  the  alter- 
native was  sufficient ;  and  they  relied  upon  the  case  of  Rex  v. 
Middlehurst,^  where  an  order  of  Sessions  confirming  an  order  of 
two  justices  made  in  pursuance  of  the  11  Geo.  II.  c.  19,  s.  3, 
against  T.  Middlehurst,  for  '*  wilfully  and  knowingly  aiding  and 
assisting  in  fraudulently  removing  and  conveying  away  five 
cows,  &c.,  or  in  concealing  the  same,"  was  held  good.  So  also 
in  Hale's  P.  C.  585,  it  is  said,  that  an  indictment  for  robbing 
in  or  near  the  King's  highway  is  good. 

Per  Curiam  :  [  264  ] 

In  Rex  V.  Middlehurst^  the  Court  appear  to  have  proceeded 
upon  a  distinction  between  an  order  and  an  indictment ;  and  it 
has  always  been  held  that  matters  of  form  must  be  as  strictly 
observed  in  summary  convictions  as  in  indictments.  In  the 
passage  cited  from  Hale's  P.  C.  it  is  said  that  the  indictment  is 
good  in  the  form  there  mentioned,  because  that  which  is  in  the 
alternative  is  not  the  substance  of  the  offence.  The  enactment 
in  question  mentions  three  descriptions  of  casks  which  it  is 

+  1  Burr.  399. 
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Bx  parte     unlawful  to  have  attached  to  any  boat  under  certain  circum- 
Pain 

stances.     First,  those  of  the  sort  or  description  used  for   the 

smuggling  of  spirits;  secondly,  those  intended  to  be  so  used; 
and,  thirdly,  those  fit  or  adapted  for  that  purpose.  This  con- 
viction does  not  allege  that  the  casks  attached  to  the  boat  on 
board  which  the  prisoner  was  found,  answered  any  one  of  those 
descriptions,  but  that  they  answered  one  or  other  of  those  descrip- 
tions. That  allegation  in  the  alternative  is  defective  in  form, 
and  the  prisoner  is  entitled  to  avail  himself  of  the  mistake.     The 

writ  must,  therefore,  be  granted. 

Writ  granted. 


[254] 


Jf^-  THE   KING  V.   TEEMEAENE. 

Feb,  10. 


(5  Bam.  &  Cress.  254—257 ;  S.  C.  7  Dowl.  &  By.  684 ;  4  L.  J.  K.  B.  157.) 

Where,  on  the  trial  of  an  indictment  for  perjury,  it  being  necessary 
to  swear  talesmen  from  the  common  jury  panel  to  serve  on  the  jury, 
and  one  J.  Williams  being  called,  his  son,  E.  H.  Williams,  (at  the 
request  of  his  father,  and  without  collusion  with  the  prosecutor  or 
defendant,)  appeared  for  him,  and  was  sworn  and  served  on  the  jury,  he 
not  being  of  age,  nor  having  a  qualification  by  estate,  nor  being  on  any 
panel :  Held,  that  there  was  a  mis-trial,  and  that  a  rule  obtained  for  a 
new  trial  must  be  made  absolute. 

Indictment  for  perjury.  Plea,  not  guilty.  A  special  jury  had 
been  struck,  but  at  the  trial  before  Burrough,  J.,  at  the  Cornwall 
[  •^oS  ]  Spring  Assizes,  1825,  a  *full  special  jury  did  not  appear,  and  it 
became  necessary  to  swear  talesmen.  One  J.  Williams,  on  the 
common  jury  panel,  being  called,  his  son,  E.  H.  Williams, 
appeared  and  was  sworn,  and  served  on  the  jury.  E.  H.  Williams 
was  not  on  the  panel,  was  under  age,  and  had  not  any  qualifica- 
tion. He  appeared,  and  served  for  his  father  at  his  request, 
and  without  the  knowledge  or  connivance  of  the  prosecutor  or 
defendant.  The  jury  having  found  the  defendant  guilty,  he 
obtained  a  rule  nisi  for  a  new  trial,  upon  affidavits  setting  forth 
the  facts  above  mentioned. 

Manning  and  HiU  shewed  cause  : 
It  is  not  a  sufficient  ground  for  a  new  trial  that  a  wrong  person 
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answered  as  one  of  the  jury  and  was  sworn:  Hill  v.  Yates,^  TheKiko 
Wray  v.  Thorfi.l  In  Dovey  v.  Hobson,^  a  new  trial  was  granted  tbbmeabne. 
because  the  objection  was  made  before  verdict.  The  want  of 
qualification  is  a  ground  of  challenge,  Co.  Litt.  156  b,  and  cannot, 
therefore,  be  urged  in  this  stage  of  the  proceedings.  It  is  also 
there  laid  down,  that  infancy  is  a  cause  of  challenge,  and  in 
8  Hen.  VI.  pi.  16,  it  appears  that  one  of  twelve  compurgators  in 
a  wager  of  law  was  challenged  for  infancy,  which  case  is  cited 
in  Bro.  Abr.  tit.  Coverture  and  Infancy,  pi.  22.  In  Litt.  s.  269, 
and  the  Commentary,  172b,  it  is  said,  that  an  infant  shall  not 
be  sworn  in  an  inquest,  quod  minor  jurare  non  potest ;  but  that 
certainly  is  not  law  now  as  to  swearing  infants  as  witnesses. 

C  F.  Williams  and  Bayly,  contra  : 

The  law  has  prescribed  certain  qualifications  as  necessary  for 
persons  *serving  on  juries.  They  must  be  of  full  age,  and  C  *^^^  3 
possessed  of  certain  property.  One  of  the  jurors  who  tried  this 
case  had  not  either  of  those  qualifications.  The  objection  to  him 
is  therefore  very  different  from  that  which  was  taken  in  HiU 
V.  Yates,  and  the  case  from  Newcastle  then  cited  by  Lord 
Ellenborough  ;  in  neither  of  which  did  it  appear  that  the  party 
who  served  was  disqualified.  Besides,  by  the  7  &  8  Will.  III. 
c.  82,  s.  3,  no  person  can  serve  as  a  talesman  who  is  not  returned 
upon  some  other  panel ;  the  person  objected  to  in  this  case 
was  not  upon  any  other  panel.  For  these  reasons  there  was  a 
mis- trial. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  we  ought  to  grant  a  new  trial.  It 
appears  that  in  Hill  v.  Yates,  and  in  Wray  v.  Thorne,  the  Court 
did  not  think  it  necessary  to  yield  to  an  application  of  this 
nature.  But  in  the  present  case,  the  person  who  appeared  in 
the  name  of  his  father,  and  served  on  the  jury,  was  not  qualified 
by  estate  so  to  do,  and  had  not  arrived  at  that  age  which  the 
law  considers  necessary  to  give  competent  knowledge  to  sit 
in  judgment.    I  do  not  see  how  a  challenge  could  be  taken. 

t  11  K.  E.  371  (12  East,  229).  §  6  Taunt.  460 ;  2  Marsh.  154. 

t  Willee.  488. 
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The  Knro  Had  the  party  been  on  the  panel,  perhaps  the  objection  should 
Tbbjisabne.  ^^^6  ^6^  made  a  ground  of  challenge,  and  in  order  to  be 
properly  sworn  as  a  talesman  he  ought  to  have  been  on  some 
other  panel.  I  am  quite  aware  of  the  difficulty  pointed  out 
by  Lord  Ellbnborough  in  HiU  v.  Yates,  viz.  that  yielding  to 
such  an  objection  lays  open  a  door  to  practice  and  collusion.  It 
is  necessary  to  guard  against  that  as  well  as  we  can,  but  I  think 
we  should  not  be  justified  by  the  apprehension  of  mischief  which 
[  *257  ]  may  hereafter  arise,  in  saying  that  a  verdict  shall  *be  binding 
where  a  person,  without  practice  of  either  party,  has  appeared 
and  served  on  the  jury,  not  having  the  requisite  qualification, 
either  of  age  or  estate.  Looking  at  these  particular  circum- 
stances in  this  case,  I  think  that  we  ought,  in  a  sound  exercise 
of  our  discretion,  to  make  the  rule  for  a  new  trial  absolute. 

Bayley,  J. : 

It  appears  by  the  cases  Fermor  v.  Dorrington,\  Hasset  v. 
Payne,l  and  Roe  v.  Devys,^  that  where  one  person  is  named  in 
the  panel,  and  another  in  the  distringas,  and  the  latter  serves  on 
the  jury,  it  is  a  mis-trial,  because  none  should  serve  save  those 
in  the  panel. 

HOLROYD,  J. : 

This  defendant,  without  any  fault  on  his  part,  was  tried  by 
a  person  who  by  law  was  not  competent  to  serve  on  the  jury, 
and  as  that  has  been  made  apparent  to  the  Court,  we  ought  not 
to  proceed  to  give  judgment  upon  a  verdict  so  found. 

LiTTLBDALB,  J.  : 

This  person  was  not  competent  to  serve  on  the  jury,  but  as  he 
was  not  in  the  panel,  no  challenge  could  be  taken.  The  Court 
are,  therefore,  bound  to  act  upon  the  affidavits  laid  before  them, 
and  I  think  they  disclose  sufficient  grounds  for  a  new  trial. 

Rule  absolute. 

t  Cro.  Eliz,  222.  %  Cro.  Eliz,  256.  §  Cro.  Gar.  563. 
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HOWELL  V.  TOUNG.t  j!ef%, 

(3  Bam.  &  Cress.  259—269 ;  S.  C.  8  Dowl.  &  Ry.  14  ;  4  L.  J.  K.  B.  160;  

S.  C.  at  Nisi  Prius.  2  Car.  &  P.  238.)  C  269  ] 

Declaration  stated  that  the  plaintiff  had  contracted  with  A.  B.  to  lend 
him  the  sum  of  3,000/.  at  interest ;  the  repayment,  with  interest,  to  be 
secured  by  a  warrant  of  attorney  and  certain  moiigages  of  freehold  and 
leasehold  premises,  provided  they  should  be  found  to  be  a  sufficient 
security  for  the  same;  that  the  plaintiff  retained  defendant  as  an 
attorney,  to  ascertain  whether  they  would  be  a  sufficient  security ;  that 
the  defendant  accepted  such  retainer,  and  that  it  became  his  duty  to  use 
due  care  and  diligence  to  ascertain  whether  the  warrant  of  attorney  and 
mortgages  would  be  a  s\ifficient  security  for  the  repayment  of  the  3,000/. 
and  interest.  Breach,  that  defendant  did  not  use  due  care  and  diligence  , 
in  that  behalf,  but  whoUy  neglected  so  to  do,  and,  on  the  contrary, 
falsely  represented  to  the  plaintiff,  that  the  warrant  of  attorney  and 
mortgages  would  be  a  sufficient  security  for  the  repayment  of  the  3,000/. 
with  interest,  whereupon  the  plaintiff  lent  the  3,000/.  to  A.  B. ;  that 
they  were  not  a  sufficient  security,  by  reason  whereof  the  plaintiff  had 
wholly  lost  the  interest  due  and  payable  on  the  said  sum  of  3,000/. 
amounting  to  a  large  sum,  to  wit,  the  sum  of  1,000/.,  and  was  likely 
wholly  to  lose  the  said  principal  sum  of  3,000/.  At  the  trial  it  appeared 
that  in  the  year  1814  the  defendant  had  been  retained  by  the  plaintiff 
to  ascertain  whether  the  warrant  of  attorney  and  mortgages  were  a 
sufficient  security  for  the  3,000/.  and  interest,  and  that  at  that  time  he 
represented  they  were  so.  In  the  year  1820  (the  interest  to  that  time 
having  been  regularly  paid)  it  was  discovered  that  the  warrant  of 
attorney  and  mortgages  were  not  a  sufficient  security :  Held,  that  the 
misconduct  or  negligence  of  the  attorney  constituted  the  cause  of  action, 
and  that  the  Statute  of  Limitations  began  to  run  from  the  time  when 
the  defendant  had  been  guilty  of  such  misconduct,  and  not  from  the 
time  when  it  was  discovered  that  the  securities  were  insufficient. 

Dbclaration  stated,  that  before  the  committing  of  the  grievance 
thereinafter  mentioned,  the  plaintiff  had  contracted  with  J.  Olive 
and  B.  Olive,  to  lend  them  the  sum  of  8,000Z.,  at  interest,  the 
repayment  of  that  sum,  with  interest,  to  be  secured  by  a  warrant 
of  attorney  to  confess  judgment  made  by  J.  and  B.  Olive;  the 
sum  of  2,000{.,  with  interest,  to  be  farther  secmred  by  a  mortgage 
of  certain  freehold  premises  of  the  said  J.  and  B.  Olive;  and 
the  sum  of  1,000Z.  to  be  further  secured  by  a  mortgage  of 
certain  leasehold  premises  of  J.  and  B.  Olive,  provided  the  said 

t  Cited  and  followed  by  North,  v.  Guild  (1881)  8  Q.  B.  D.  296,  9 

J.  in  Hughes  v.  Twisden  (1886)  55  Q.  B.  Div.  59,  51  L.  J.  Q.  B.  228, 

L.  J.  Ch.  481,  484.     Compare,  the  313.— R.  C. 
case  of  concealed  fraud,  as  in  Gibbs 
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HowEi,!.     warrant  of  attorney  and  mortgages  should  be  found  to  be  a 

Young.  good,  valid,  and  sufficient  security  for  the  same;  and  thereupon 
on,  &c.,  at,  &c.,  the  plaintiff,  at  the  request  of  the  defendant, 

[  •260  ]  ^retained  and  employed  him  for  reasonable  fees  and  reward  to 
him  in  that  behalf,  to  ascertain,  whether  the  said  warrant  of 
attorney  and  mortgages  would  be  a  sufficient  security  for  the 
repayment  of  the  said  sum  of  8,000Z.,  with  interest;  and  in  case 
the  same  should  appear  sufficient,  to  obtain  the  proper  deeds 
and  writings  to  secure  the  repayment  of  the  said  sum  of  3,000Z. 
Averment,  that  the  defendant  accepted  such  retainer  and  employ- 
ment; that  it  became  and  was  his  duty  to  use  due  and  proper 
care  and  diligence  to  ascertain  whether  the  said  warrant  of 
attorney  and  mortgages  would  be  a  sufficient  security  for  the 
repayment  of  the  said  sum  of  8,0002.,  with  interest;  and  in  case 
the  same  should  appear  sufficient,  to  obtain  the  proper  deeds  and 
writings  to  secure  the  repayment  of  that  sum.  Breach,  that  the 
defendant,  not  regarding  his  duty,  &c.,  but  contriving,  &c.,  did 
not,  nor  would  use  due  or  proper  care  and  diligence  to  ascertain 
whether  the  said  warrant  of  attorney  and  mortgages  would  be  a 
sufficient  security,  but  wholly  neglected  and  omitted  so  to  do; 
and  on  the  contrary  thereof,  on,  &c.,  at,  &c.,  falsely  and  deceit- 
fully represented  and  asserted,  and  caused  and  procured  the 
plaintiff  to  believe,  that  the  said  warrant  of  attorney  and  mort- 
gages would  be  a  good,  valid,  and  sufficient  security  for  the 
repayment  of  the  sum  of  8,000Z.,  with  interest;  whereupon  the 
plaintiff,  believing  that  the  said  warrant  of  attorney  and  mort- 
gages would  be  a  valid  and  sufficient  security  for  the  repayment 
of  the  said  sum  of  8,000Z.,  with  interest,  did  on,  &c.,  at,  &c., 
advance  and  lend  to  the  said  J.  and  B.  Olive  8,000Z.,  upon 
security  of  the  said  warrant  of  attorney  and  mortgages.  The 
declaration  then  described  the  warrant  of  attorney  and  the 

[  •261  ]  mortgages;  that  they  were  prepared  by  the  defendant  *by  virtue 
of  his  retainer  and  employment,  and  accepted  by  the  plaintiff  as 
a  sufficient  security  for  the  repayment  of  the  said  sum  of  8,000/., 
with  interest,  in  consequence  of  such  representation  and  assertion 
of  the  defendant,  and  that  they  were  not  a  sufficient  security. 
By  means  whereof  the  plaintiff  had  wholly  lost  the  interest  due 
and  payable  on  the  said  sum  of  8,0001.,  amounting  to  a  large 
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sum,  to  wit,  the  sum  of  1,000Z.,  and  is  likely  wholly  to  lose  the      Howkll 

said  principal  sum  of  3,000i.  to  wit,  at,  &c.     Plea,  Not  guilty.       youno. 

2ndly,  That  the  cause  of  action  mentioned  in  the  declaration  did 

not  accrue  within  six  years.     At  the  trial  before  Burrough,  J., 

at  the  Summer  Assizes  for  the  county  of  Gloucester,  1825,  it 

appeared  that  the  defendant,  who  was  an  attorney,  had  been 

retained  by  the  plaintiff  in  the  year  1814  to  ascertain  whether 

the  mortgages  mentioned  in  the  declaration  were  a  valid  and 

sufficient  security  for  8,0(X){.  and  interest.     At  that  time  the 

defendant  represented  that  they  were  so.    The  mortgages  in  fact 

afterwards  turned  out  to  be  an  insufficient  security  for  that 

sum,  but  that  fact  was  not  discovered  by  the  plaintiff  till  the 

year  1820.      The  interest  was  regularly  paid  until  that  time. 

BuRROuoH,  J.  was  of  opinion  that  the  Statute  of  Limitations  was 

a  bar  to  the  action,  but  it  was  insisted  that  there  was  fraud  upon 

the  part  of  the  defendant,  and  that  the  Statute  of  Limitations 

only  ran  from  the  time  when  the  fraud  was  discovered ;  and  Bi^ee 

V.  Holbech\  was  cited.     The  learned  Judge  suffered  the  cause  to 

proceed,  and  finally  directed  the  jury  to  find  for  the  plaintiff  if 

they  were  of  opinion  that  the  plaintiff  had  been  induced  by  the 

fraud  of  the  defendant  to  advance  the  money,  otherwise  for 

the  *defendant.     The  jury  found  a  verdict  for  the  defendant.       [  *262  ] 

Curtvood  in  last  Michaelmas  Term  obtained  a  rule  nisi  for  a  new 

trial  upon  two  grounds,  first,  that  upon  the  question  of  fraud  the 

verdict  was  against  the  weight  of  evidence ;  and,  secondly,  that  in 

this  action  the  Statute  of  Limitations  ran,  not  from  the  time 

when  the  insufficient  security  was  taken,  but  when  the  special 

damage  alleged  in  the  declaration,  viz.,  the  loss  of  interest, 

accrued.     The  learned  Judge  having  now  reported  that  he  was 

satisfied  with  the  verdict  found  by  the  jury,  the  Court  called 

upon 

Curwood,  Maide,  and  Carrington  to  support  the  rule.    ♦    ♦   ♦ 

Bayley,  J. :  [  263  ] 

This  is  a  case  of  no  difficulty  whatever.  The  only  question  is, 
what  is  the  cause  of  action  disclosed  in  this  declaration?  It 
appears  to  me  that  the  misconduct  of  the  defendant  is  the  gist 

t  Doug.  654. 
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HowBLL  of  the  action.  *If  the  allegation  of  special  damage  had  been 
TouNo.  wholly  omitted,  the  plaintiff  would  havlB  been  entitled  to  a  verdict 
[  'sei  ]  for  nominal  damages.  The  plaintiff  in  this  action  is  entitled  to 
recover  a  compensation  in  damages  for  the  injury  resulting  to 
him  from  the  misconduct  of  the  defendant.  The  special  damage 
resulted  from  that  misconduct;  but  it  constituted  part  only  of 
the  injury  sustained  by  the  plaintiff,  and  it  is  not  of  itself  a 
cause  of  action.  The  declaration  is  framed  so  as  to  shew  that 
the  misconduct  of  the  defendant  is  the  cause  of  action.  It  states 
that  the  plaintiff  had  contracted  to  lend  8,0002.  at  interest,  to 
be  secured  by  a  warrant  of  attorney  and  mortgages  of  specific 
property  there  described,  provided  the  warrant  of  attorney  and 
the  mortgages  should  turn  out  to  be  a  valid  and  sufficient 
security  for  the  same ;  that  the  plaintiff  retained  the  defendant 
(he  being  an  attorney)  to  ascertain  whether  they  would  be  a 
sufficient  security  ;  and  that  it  became  the  duty  of  the  defendant 
to  use  due  care  and  diligence  to  ascertain  whether  they  would 
be  so  or  not.  It  then  states,  that  the  defendant  did  not  use  due 
care  and  diligence  in  that  respect,  but  omitted  so  to  do  ;  and,  on 
the  contrary,  represented  to  the  plaintiff  that  the  warrant  of 
attorney  and  mortgages  would  be  a  sufficient  security,  where- 
upon the  plaintiff  advanced  the  money ;  and  that  the  warrant  of 
attorney  and  mortgages  were  not  a  sufficient  security,  but  were 
invalid  and  insufficient  securities.  Now.  if  the  declaration  had 
stopped  there,  a  sufficient  cause  of  action  is  stated.  There  is  an 
acceptance  of  the  retainer  by  the  defendant,  a  duty  resulting 
therefrom,  and  a  breach  of  that  duty.  But  the  declaration  goes 
on  to  state :  *'  By  reason  whereof  the  plaintiff  has  wholly  lost 
I  •265  ]  the  interest  due  on  the  sum  of  *8,000Z.,  and  is  likely  wholly  to 
lose  the  said  principal  sum  of  8,000i."  Now,  does  the  intro- 
duction of  that  allegation  vary  the  case?  In  an  action  for 
words  which  are  actionable  in  themselves,  a  special  damage  is 
frequently  alleged  in  the  declaration,  although  it  is  not  the 
ground  of  the  action,  and  the  plaintiff  may  recover  without 
proving  the  special  damage.  In  such  case  the  allegation  of 
special  damage  is  a  mere  explanation  of  the  manner  in  which  the 
conduct  of  the  defendant  has  become  injurious  to  the  plaintiff. 
So  in  this  case,  the  purpose  for  which  the  allegation  is  introduced. 
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is  precisely  similar.  Where,  indeed,  words  are  not  actionable  Howbll 
of  themselves,  but  become  so  by  reason  of  the  consequential  youno. 
damage,  then  it  must  be  alleged  and  proved ;  because  it  consti- 
tutes the  cause  of  action.  In  an  action  of  assumpsit,  the  Statute 
of  Limitations  begins  to  run  not  from  the  time  when  the  damage 
results  from  the  breach  of  the  promise,  but  the  time  when  the 
breach  of  promise  takes  place.  The  case  of  Short  v.  McCarthy, ^ 
which  is  very  analogous  to  the  present,  is  an  authority  in  point. 
There  the  declaration  in  assumpsit  stated  as  a  breach  of  the 
promise,  that  the  defendant  did  not  diligently  and  suflSciently 
make  a  search  at  the  Bank  of  England  to  ascertain  whether 
certain  stock  was  standing  in  the  name  of  certain  persons,  the 
defendant  having  been  employed  as  an  attorney  so  to  do.  The 
omission  to  search  took  place  more  than  six  years  before  action 
brought,  although  it  was  not  discovered  by  the  plaintiff  till 
within  the  six  years.  The  Statute  of  Limitations  having  been 
pleaded,  it  was  held,  that  upon  this  form  of  declaration  the 
plaintiff  was  not  entitled  to  recover  on  the  ground  *that  the  [  *266  ] 
cause  of  action  accrued  at  the  time  of  the  breach  of  duty  or 
promise  by  the  defendant,  and  not  at  the  time  of  its  discovery  by 
the  plaintiff;  and  that  the  statute  began  to  run  from  the  time 
when  the  defendant  ought  to  have  made  the  search,  which  it 
was  his  duty  to  do.  It  appears  to  me  that  there  is  not  any 
substantial  distinction  between  an  a^^tion  of  assumpsit  founded 
upon  a  promise  which  the  law  implies,  that  a  party  will  do  that 
which  he  is  legally  liable  to  perform,  and  an  action  on  the  case 
which  is  founded  expressly  upon  a  breach  of  duty.  Whatever  be 
the  form  of  action,  the  breach  of  duty  is  substantially  the  cause 
of  action.  That  being  so,  the  cause  of  action  accrued  at  the  time 
when  the  defendant  in  this  case  took  the  bad  and  insufficient 
security,  that  was  more  than  six  years  before  the  commencement 
of  the  action,  which  is  consequently  barred  by  the  Statute  of 
Limitations.  The  rule  for  a  new  trial  must  therefore  be  dis- 
charged. 

HOLROYD,  J. : 

I  am  of  opinion  that  the  Statute  of  Limitations  is  a  complete 

t  22  E.  E.  503  (3  B.  &  Aid.  626). 
R.R. — VOL.  XXIX.  16 
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HowKLL  bar  to  this  action.  The  cause  of  action  is  the  misconduct  or 
TouNo.  negligence  of  the  attorney.  The  Statute  of  Limitations  is  a  bar 
to  the  original  cause  of  action,  and  to  all  the  consequential 
damages  resulting  from  it,  unless,  indeed,  it  can  be  shewn  that 
those  damages,  or  any  part  of  them,  constitute  a  new  cause  of 
action  which  accrued  within  six  years.  I  think  it  makes  no 
diflference  in  this  respect,  whether  the  plaintiff  elects  to  bring 
an  action  of  assumpsit  founded  upon  a  breach  of  promise,  or  a 
special  action  on  the  case  founded  upon  a  breach  of  duty.  The 
breach  of  promise  or  of  duty  took  place  as  soon  as  the  defendant 
took  the  insuflBcient  security.  Whether  the  plaintiff,  therefore, 
[  •267  ]  *elect  to  sue  in  one  form  of  action  or  another,  the  cause  of 
action,  which  in  either  form  is  substantially  the  same,  accrued 
at  the  same  moment  of  time.  The  breach  of  duty,  therefore, 
constituting  a  cause  of  action,  it  follows  that  the  Statute  of 
Limitations  is  a  bar  to  this  action,  unless  the  special  damage 
alleged  in  the  declaration  constitute  a  new  cause  of  action. 
Fetter  v.  Beal  t  is  an  authority  to  shew,  that  the  special  damage 
alleged  in  this  case  does  not  constitute  any  fresh  ground  of 
action,  but  that  it  is  merely  the  measure  of  the  damage  which 
results  from  the  original  cause  of  action.  There  the  declaration 
stated  that  the  defendant  beat  the  plaintiff's  head  against  the 
ground,  and  that  he  brought  an  action  of  assault  and  battery  for 
that  and  recovered ;  and  that  since  the  recovery  by  reason  of  the 
same  battery,  a  piece  of  his  skull  had  come  out.  The  defendant 
pleaded  in  bar  the  recovery  mentioned  in  the  declaration ;  and 
averred  it  to  be  for  the  same  assault  and  battery.  The  plaintiff 
demurred,  and  it  was  urged  that  this  subsequent  damage  was  a 
new  matter  which  could  not  be  given  in  evidence  in  the  first 
action,  when  it  was  not  known ;  and  it  was  compared  to  the  case 
of  a  nuisance,  where  every  new  dropping  is  a  new  act.  But 
Holt,  Ch.  J.  said,  "  Every  new  dropping  is  a  new  nuisance,  but 
here  is  not  a  new  battery,  and  in  trespass  the  grievousness  or 
consequence  of  the  battery  is  not  the  ground  of  the  action,  but 
the  measure  of  the  damages,  which  the  jury  must  be  supposed 
to  have  considered  at  the  trial.*'  So,  here  the  loss  of  interest 
does  not  constitute  a  fresh  ground  of  action,  but  a  mere  measure 

t  1  Salk.  11. 
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of  damages.  There  is  no  new  misconduct  or  *negligence  of  the  Howell 
attorney,  and  consequently  there  is  no  new  cause  of  action.  youko. 
What  is  said  by  Holt,  Ch.  J.  explains  the  principle  of  the  C  *'^^^  3 
decision  in  Gillon  w.Boddington;}  there,  although  the  excavation 
was  made  in  the  life  of  the  father,  it  was  continued  after  his 
death,  and  after  the  title  of  the  remainder-man  had  accrued. 
The  continuance  of  the  excavation  was  a  continuing  nuisance, 
and  constituted  a  new  cause  of  action.  It  was,  therefore, 
properly  decided  in  that  case,  that  the  remainder-man  was 
entitled  to  recover  damages  for  an  injury  to  him  arising  from 
the  falling  of  a  wall  after  the  death  of  his  father,  but  here  there 
was  no  new  misconduct  of  the  attorney.  As  the  consequences  of 
the  battery  in  Fetter  v.  Beal  did  not  constitute  a  fresh  ground  of 
action,  so  the  consequential  damage  resulting  from  the  mis- 
conduct of  the  attorney  in  this  case  does  not  constitute  any  new 
ground  of  action.  In  that  case  Lord  Holt  was  of  opinion  that 
the  jury  upon  the  trial  in  the  first  action  must  have  taken  into 
their  consideration  not  merely  the  actual  loss  which  the  plaintiff 
had  then  sustaioed,  but  the  probable  loss  which  the  plaintiff  was 
likely  to  suffer  in  consequence  of  the  injury.  So  here,  if  the  action 
had  been  brought  immediately  after  the  insuflScient  security  had 
been  taken,  the  jury  would  have  been  bound  to  give  damages  for  the 
probable  loss  which  the  plaintiff  was  likely  to  sustain  from  the 
invalidity  of  the  security.  It  appears  to  me,  therefore,  that  the 
subsequent  special  damage  alleged  in  this  declaration  did  not 
constitute  any  fresh  cause  of  action.  That  being  so,  the  cause 
of  action  did  not  accrue  within  six  years,  and  the  rule,  therefore, 
must  be  discharged. 

LiTTLEDALE,  J.  COnCUrred.  [  269  ] 

Bayley,  J.  referred  to  Brown  v.  Howard.^ 

Ride  discharged. 

t  Ey.  &  M.  161 ;  1  Car.  &  P.  541.      bb  L.  J.  Q.  B.  629.] 
[And  see  Darley  Main  Colliery  Co,  v.  J  2  Brod.  &  Bing.  73;  4  Moore, 

Mitchell   (1886)    11   App.    Ca.    127,       508. 
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1826  WHITCHER  V.  JAMES   HALL.f 

Feb,  16.  ' 


[269] 


(5  Bam.  &  Cress.  269—283 ;  8.  0.  8  Dowl.  &  By.  22 ;  4  L.  J.  K.  B.  167.) 

Declaration  stated  that  the  plaiotiff  agreed  to  let,  aud  A.  B.  agreed  to 
take,  the  milking  of  thirty  cows,  for  the  sum  of  7/.  10«.  per  annum  per 
cow,  from  the  14th  of  Fehruary,  the  rent  to  be  paid  quarterly,  in 
advance,  on  the  14th  of  February,  the  14th  of  May,  the  14th  of  August, 
and  the  14th  of  November,  and  the  defendant  agreed  to  pay  the  rent  at 
the  times  therein  mentioned.  The  plaintiff  then  averred  performance  of 
the  agreement  by  him,  aud  that  A.  B.  took  the  milking  of  the  thirty 
cows,  and  alleged  as  a  breach  the  non-pa3rment  by  the  defendant  of  the 
rent,  which  became  duo  on  the  14th  of  November.  It  appeared  in 
evidence  at  the  trial,  that  in  May  it  was  agreed  between  the  plaintiff 
and  A.  B.,  the  latter  having  then  thirty- two  cows,  that  the  plaintiff 
instead  of  taking  away  two  at  that  time,  should  be  at  liberty  to  take 
four  at  the  fall  of  the  year,  and  it  appeared  that  between  the  4th  and 
the  20th  of  October  the  plaintiff  did  take  away  four  cows,  leaving  A.  B. 
after  that  period  less  than  thirty.  It  was  proved  that  this  alteration  in 
the  mode  of  using  the  cows  made  no  substantial  difference  as  to  profit 
or  loss:  Held,  by  Bayley  and  IIolroyd,  JJ.,  Littledale,  J.  dissen- 
tiente^  first,  that  this  was  an  entire  contract  for  the  letting  of  thirty 
cows,  neither  more  nor  less;  and,  secondly,  that  the  plaintiff  in  this 
action  against  a  surety,  was  bound  to  prove  a  literal  performance  of 
that  contract,  that  he  had  not  done  so,  inasmuch  as  he  had  shewn  that 
during  part  of  the  year  he  had  allowed  A.  B.  to  have  the  milking  of 
twenty-eight  cows  only. 

Declaration  stated,  that  on  the  4th  of  February,  1824,  at,  &c. 
by  certain  articles  of  agreement  entered  into  between  the  plaintiff 
of  the  one  part,  and  one  Joseph  Hall  and  the  defendant  of  the 
other  part,  the  plaintiff  agreed  to  let,  and  Joseph  Hall  agreed  to 
take  the  milking  of  thirty  cows  for  the  sum  of  7/.  10«.  per  cow 
per  annum,  to  commence  from  the  14th  of  February  then  instant, 
agreeable  to  the  conditions  thereafter  specified,  that  is  to  say, 
one  quarter's  rent  to  be  paid  down  on  or  before  the  said  14th 
day  of  February,  the  second  quarter  on  or  before  the  14th  of  May 
[  •270  ]  then  next,  the  third  *quarter  on  or  before  the  14th  day  of  August, 
and  the  fourth  quarter  on  or  before  the  14th  day  of  November 
then  next;  and  it  was  agreed  that  either  party  should  be  at 
liberty  to  give  notice  in  writing  to  determine  that  agreement 
previous  to  the  said  14th  day  of  November  then  next,  otherwise 
it  was  agreed  that  the  said  Joseph  Hall  should  continue  to  hold 

t  The  same  principle  is  followed  in  Holme  v.  Brunskill  (1878)  3  Q.  B.  Div. 
495;  47  L.  J.  Q.  B.  610.— B.  C. 


YOL.  XXIX.]         1826.     K.  B.     5  B.  &  C.  270—271.  245 

the  same  from  year  to  year  till  such  notice  should  be  given;  and  Whitcheh 
the  defendant  thereby  agreed  with  the  plaintiff  to  pay  or  cause  hall. 
to  be  paid  the  said  rent  at  the  days  and  times  thereinbefore 
specified  for  payment  thereof;  mutual  promises  were  then 
stated,  and  there  was  an  averment  that  after  the  making  of  th6 
agreement,  to  wit,  on  the  said  4th  day  of  February  in  the  year 
aforesaid,  at,  &c.  the  said  Joseph  Hall  took  the  said  milking,  &c., 
and  that  the  plaintiff  had  performed  the  agreement  on  his  part ; 
yet  the  defendant,  not  regarding,  &c.  did  not  pay  56Z.  6«.,  being 
one  quarter's  rent,  which  became  due  on  the  14th  November, 
1824.  Second  count,  indebitatus  assumpsit,  for  the  milking  of 
divers  cows  and  the  feed  and  pasturage  of  certain  lands,  and  the 
use  of  a  certain  dairy,  yard,  and  premises,  with  the  appurten- 
ances, by  Joseph  Hall,  at  the  request  of  defendant,  and  by  the 
l)ermission  of  the  plaintiff,  had  held,  used,  occupied,  and  enjoyed. 
Plea,  non  assumpsit.  At  the  trial  before  Littledale,  J.,  at  the 
Summer  Assizes  for  the  county  of  Hants,  1825,  the  plaintiff 
proved  the  execution  of  the  agreement  set  forth  in  the  declara- 
tion by  Joseph  Hall  and  the  defendant  as  his  surety,  and  that  on 
the  14th  of  February  next  following  the  date  of  the  agreement, 
Joseph  Hall  took  possession  of  the  dairy,  which  then  consisted  of 
thirty  cows,  but  ten  only  of  those  cows  had  calved.  At  Lady 
Day  the  plaintiff  put  into  the  dairy  two  other  cows  which  were 
•milked,  and  after  that  time  the  plaintiff  and  Joseph  Hall  from  [  •i^Ti  ] 
time  to  time  exchanged  cows,  the  plaintiff  putting  in  those  fit  for 
milking,  instead  of  others  which  had  not  come  into  milking.  In 
May  Joseph  Hall  had  thirty-two  cows,  and  it  was  then  agreed 
between  him  and  the  plaintiff,  that  instead  of  the  latter  taking  out 
the  two  additional  cows,  he  should  be  at  liberty  to  take  out  four 
at  the  fall  of  the  year.  It  was  proved  by  Joseph  Hall,  that  this 
new  arrangement,  as  to  the  number  of  cows  which  he  was  to 
have  from  time  to  time,  made  no  difference  as  to  profit  or  loss. 
Between  the  4th  and  the  20th  of  October  the  plaintiff  took  away 
four,  and  thereby  reduced  the  number  to  twenty-seven  cows,  one 
having  died  in  the  interim.  On  the  14th  of  November  Joseph  Hall 
refused  to  continue  in  the  dairy,  and  delivered  up  the  possession. 
The  plaintiff  thereupon  demanded  from  the  defendant  payment 
of  the  quarter's  rent,  which,  by  the  terms  of  the  agreement, 


246  1826.    K.  B.     6  B.  &  C.  271—274.  [B,.n. 

Whitoheb  became  due  on  that  day.  The  latter  having  refused  to  pay,  the 
Hall.  present  action  was  commenced.  It  was  objected  at  the  trial, 
that  as  the  defendant  was  a  surety,  he  was  bound  only  by  the 
terms  of  the  agreement  to  which  he  had'  become  a  party ;  that  it 
was  incumbent  upon  the  plaintiff  to  shew  that  he  had  performed 
that  agreement ;  that  he  had  not  done  so,  inasmuch  as  he  had 
not  allowed  Joseph  Hall  to  have  the  milking  of  thirty  cows 
during  the  whole  year,  but  at  one  time  only  twenty-eight.  The 
learned  Judge  was  of  opinion  that  the  contract  was  in  its 
nature  divisible,  that  it  had  been  substantially  performed  by  the 
plaintiff,  and  that  the  plaintiff  was  entitled  to  recover  from  the 
defendant  rent  in  proportion  to  the  number  of  cows  actually 
supplied  to  the  defendant;  and  a  verdict  was  found  for  the 
plaintiff  for  40Z.,  but  liberty  was  reserved  to  the  defendant  to 
[  •272  ]  move  *to  enter  a  nonsuit.  A  rule  nisi  for  that  purpose  having 
been  obtained  in  last  Michaelmas  Term, 

Mereivether  and  E.  Lawes  now  shewed  cause :  l^They  cited 
Boone  v.  Eyre,\] 

[  273  ]  C.  F.  Williams  and  R.  Baijly,  contra.    *    *    * 

[  274  J       Baylby,  J. : 

I  think  that  the  rule  for  entering  a  nonsuit  ought  to  be  made 
absolute.  By  the  agreement  which  is  set  out  in  the  declaration, 
the  plaintiff  agreed  to  let,  and  Joseph  Hall  agreed  to  take,  the 
milking  of  thirty  cows  (not  more  nor  less)  for  the  sum  of  7?.  10«. 
per  cow  per  annum,  to  commence  on  the  14th  of  February,  1824, 
and  on  the  conditions  therein  mentioned.  The  agreement  was, 
that  Joseph  Hall  was  to  have  the  milking  of  thirty  cows,  and 
the  benefit  was  to  enure  to  Joseph  not  to  James,  but  the  latter 
stipulated  that  he  would  pay  the  whole  rent.  One  question  is, 
whether  that  is  an  entire  contract  as  to  the  number  of  cows.  If 
it  be,  Joseph  was  entitled  to  have  the  milking  of  thirty  cows 
during  the  continuance  of  the  term.  If  it  was  not  an  entire 
contract,  but  a  contract  to  pay  for  so  many  cows  as  the  plaintiff 
should  supply,  and  the  plaintiff  supplied  twenty-nine  or  any  other 

t  2  R.  K.  768  (1  H.  Bl.  273,  «.). 
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number,  he  would  be  entitled  to  payment  for  so  many.    I  am  of    Whitch^r 

opinion  that  this  was  an  entire  contract  for  the  purchase  of  thirty        hall. 

cows;  and  if  at  the  commencement  of  the  term  the  plaintiff  could 

not  insist  that  this  was  a  divisible  contract,  it  must  follow  that 

it  continued  an  entire  contract  during  the  term.     I  do  not  enter 

*into  the  question  whether  there  was  a  performance  of  the       T  •275  ] 

contract  at  the  commencement  of  the  term.    It  is  sufficient  to 

say  that  there  was  a  new  agreement,  without  the  knowledge  of 

James;   that  Joseph  was  to  have  the  milking  of  twenty-eight 

cows  during  one  part  of  the  year,  and  thirty-two  during  the  other 

part.     That,  as  it  seems  to  me,  was  not  a  continuance  of  the 

original  bargain,  which  was  for  the  milking  of  thirty  cows,  but  a 

new  agreement.     The  new  agreement  was  binding  only  on  those 

persons  who  were  parties  to  it.     If  it  had  been  intended  to  bind 

James  by  it,  he  should  have  been  consulted;  he  had  a  right  to 

insist  upon  a  literal  performance  of  the  original  bargain.     If  a 

new  bargain  was  made,  he  had  a  right  to  exercise  his  judgment 

whether  he  would  become  a  party  to  it.     There  may,  perhaps, 

be  very  little  difference  between  the  two  contracts,  but  the 

question  does  not  turn  on  the  amount  of  the  difference;  but  the 

question  is,  whether  the  contract  performed  by  the  plaintiff  is 

the  original  contract  to  which  the  defendant  was  a  party.    If  it 

is,  then  James  is  bound  by  it,  otherwise  he  is  not.     There  is  no 

hardship  upon  the  plaintiff,  for  he  knew  that  James  stipulated  to 

pay  the  rent  upon  his,  the  plaintiff's,  fulfilling  the  terms  of  the 

original  bargain,  and  that  he,  James,  was  not  bound  to  consent 

to  the  substitution  of  a  new  contract.     In  Heard  v.  Wadham,\ 

and  Campbell  v.  French.l  it  was  held  that  the  performance  of  a 

contract,  substantially  the  same  as  that  originally  made,  did  not 

give  a  right  of  action  against  a  surety  who  had  not  consented  to 

the  alteration.    Here  the  plaintiff  attempts  to  maintain  his  action 

by  proving  the  performance  not  of  the  *contract  declared  on,  but       [  ♦sre  ] 

of  a  subsequent  agreement.    But  he  has  averred,  and  was  bound 

to  prove  performance  of  the  original  agreement.     That  he  has 

not  proved;  and,  upon  that  ground,  I  am  of  opinion  that  he  was 

not  entitled  to  recover,  and  that  the  rule  for  entering  a  nonsuit 

ought  to  be  made  absolute. 

t  1  East,  619.  t  3  R.  R.  154  (6  T.  R.  200). 
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Whitchkk    Holroyd,  J. : 

r. 

Hall.  I  am  also  of  opinion  that  this  action  is  not  maintainable,  and 

that  the  rule  for  entering  the  nonsuit  should  be  made  absolate. 
The  defendant  stands  in  the  situation  of  a  surety,  inasmuch  as  the 
plaintiff  agrees  to  let,  and  Joseph  Hall  to  take.  If  the  agreement 
had  stopped  here,  Joseph  Hall  would  be  liable  to  pay  the  rent, 
but  then  there  is  an  additional  agreement  that  James  also  should 
pay  the  rent.  Joseph  still,  however,  continues  liable  for  the 
rent,  and  James  is  liable  only  by  reason  of  his  special  agreement. 
This  seems  to  me  an  entire  agreement  for  the  letting  of  the  entire 
number  of  thirty  cows,  neither  more  nor  less.  The  term  **at  so 
much  per  cow  "  is  introduced  only  to  measure  the  rent  payable. 
Supposing  there  was  no  stipulation  that  the  rent  should  be  paid 
in  advance,  it  would  be  incumbent  on  the  plaintiff,  if  he  sought 
to  recover  rent,  to  aver  and  prove  that  the  rent  had  accrued  due ; 
and  that  could  only  be  done  by  shewing  that  Joseph  Hall  had 
had  the  milking  of  thirty  cows  during  the  period  in  respect  of 
which  the  rent  was  claimed.  It  is  stipulated  in  this  case,  indeed, 
that  the  rent  should  be  paid  before  the  quarter  commenced.  But 
still  the  plaintiff  would  be  bound  to  aver  and  prove  that  he  was 
ready  at  all  times,  during  the  time  that  the  contract  continued, 
to  perform  his  part  of  the  contract.     It  seems  to  me  that  the 

[  •277  ]  original  agreement  was  at  an  end,  and  that  a  new  *agreement 
was  substituted  in  its  stead,  and  that  James,  not  being  a  party 
to  it,  is  not  liable  for  the  breach  of  it.  This  is  very  similar  to 
the  case  of  a  surrender  of  a  lease  by  operation  of  law.  In 
Comyn's  Dig.  tit.  Surrender,  (I.  1,)  it  is  laid  down,  if  a  lessee  for 
years  accepts  a  new  lease  by  parol  when  the  first  lease  was  by 
indenture,  it  operates  as  a  surrender  in  law.  So  here,  the  new 
agreement  by  parol  varying  from  the  first  entered  into  by  the 
plaintiff  and  Joseph  Hall,  operated  as  an  abandonment  of  the 
first  agreement.  The  first  agreement  having  been  put  an  end 
to  by  the  principal  parties,  the  surety  is  discharged.  For  these 
reasons  I  am  of  opinion  that  the  rule  for  entering  a  nonsuit 
ought  to  be  made  absolute. 

LiTTLEDALE,  J.  : 

It  appeared  to  me  at  the  trial  that  the  plaintiff  was  entitled 
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to  recover.  I  then  thought  that  there  had  been  a  substantial  Whitcheb 
performance  of  the  contract  by  him;  and,  although  there  were  hall. 
some  Variations  in  the  subsequent  contract,  it  was  a  case  to  which 
the  maxim  applied,  de  minimis  non  curat  lex.  The  case  having 
now  been  fully  discussed,  I  must  say  that  my  former  opinion 
continues  unchanged.  I  will  first  consider  whether  any  action 
will  lie  on  the  original  agreement  against  Joseph  Hall,  because 
I  admit  that  if  no  action  will  lie  against  him  on  the  original 
agreement,  no  action  will  lie  against  the  present  defendant. 
James  is  only  bound  by  the  original  agreement.  If  a  new  agree- 
ment, varying  substantially  from  the  former,  has  been  substituted 
for  it,  he  is  not  bound  by  that.  I  consider  the  original  agree- 
ment not  an  entire,  but  a  divisible  agreement ;  and  that  although 
part  of  it  has  not  been  performed,  the  plaintiff  is  entitled  to 
recover  for  that  part  *which  has  been  performed.  Ritchie  v.  I  *278  ] 
Atkin8on\  is  an  authority  in  point.  There  the  master  and 
freighter  of  a  vessel  mutually  agreed  that  the  ship  should,  with 
all  convenient  speed,  proceed  to  St.  Petersburgh,  and  there  load 
from  the  freighter's  factors  a  complete  cargo  of  hemp  and  iron, 
and  proceed  therewith  to  London,  and  deliver  the  same,  on  being 
paid  freight,  for  hemp,  6/.  per  ton;  for  iron,  5«.  a  ton,  &c.,  one 
half  to  be  paid  on  right  delivery,  the  other  at  three  months.  It 
was  held  that  the  delivery  of  a  complete  cargo  was  not  a  condition 
precedent;  but  that  the  master  might  recover  freight  for  a  short 
cargo  at  the  stipulated  rates  per  ton,  the  freighter  having  his 
remedy  in  damages  for  such  short  delivery.  Lord  Ellenbobough 
there  recognized  the  rule  laid  down  in  Boone  v.  Eyre,l  that 
where  a  covenant  goes  to  the  whole  of  the  consideration  on  both 
sides,  there  it  is  a  condition  precedent ;  but  where  it  does  not  go 
to  the  whole,  but  only  to  a  part,  there  each  party  must  resort  to 
his  separate  remedy  for  the  breach  of  the  contract  by  the  other. 
Le  Blanc,  J.,  after  stating  that  rule,  and  observing  that  it  was 
approved  of  in  this  Court  in  Campbell  v.  Jones ^^  and  by  the 
Court  of  Common  Pleas  in  The  Duke  of  St,  Alban's  v.  Shore,\\ 
proceeded,  "Here  it  is  clear  that  the  delivery  of  a  complete  cargo 
does  not  go  to  the  whole  consideration  of  the  freight,  because  the 

t  10  R.  R  307  (10  East,  295).  §  3  R.  R.  263,  267  (6  T.  R.  570,  573). 

J  2  R.  R.  768  (1  H.  Bl.  273,  n.).  1|  1  H.  Bl.  278. 
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Whitchke  failure  of  bringing  home  one  ton  less  than  the  full  quantity  of 
Hall.  '^00  tons  would  prevent  the  plaintiff  from  recovering  for  the  399 
tons  which  he  might  have  brought  over.  The  loss  on  his  part 
[  •279  ]  by  such  a  construction  would  bear  no  sort  of  proportion  to  *the 
injury  suffered  by  the  defendant.  The  fair  construction,  there- 
fore, is,  that  the  plaintiff  should  recover  freight  for  what  he  has 
performed;  and  that  the  defendant  should  have  a  remedy  against 
him  for  that  which  he  has  not  performed,  and  which  he  ought 
to  have  done."  It  appears  to  me  that  this  reasoning  applies 
strongly  to  the  present  case.  Here  the  allowing  the  defendant 
to  have  the  milking  of  the  entire  number  of  thirty  cows  does  not 
go  to  the  whole  consideration,  viz.  the  rent;  if  it  did,  the  neglect 
to  furnish  any  one  of  the  cows  would  prevent  the  plaintiff  from 
recovering  for  the  twenty-nine  which  he  had  provided ;  or  if  the 
contract  had  been  for  500  cows,  he  could  not  have  recovered  any 
rent  if  he  had  provided  499.  It  appears  to  me  that  the  fair 
construction  of  the  contract  is,  that  Joseph  Hall,  having  had 
twenty-eight  cows,  ought  to  pay  for  them  on  the  same  principle 
as  the  freighter  in  Ritchie  v.  Atkinson  was  held  liable  to  pay  for 
that  part  of  the  cargo  w^hich  was  brought  home.  Upon  the 
authority  of  that  decision,  and  the  cases  there  cited,  I  am  of 
opinion  that  an  action  on  the  original  agreement  was  maintain- 
able against  Joseph  Hall.  This  case- has  been  compared  to  that 
of  a  surrender  of  a  lease  by  operation  of  law,  in  consequence 
of  the  lessee's  accepting  a  new  lease.  In  that  case  the  acceptance 
of  the  new  lease  puts  an  end  to  the  old  lease.  But  in  Comyn's 
Digest,  tit.  Surrender,  (I.  2,)  it  is  expressly  laid  down,  that  if 
a  lessee  surrender  or  accept  a  new  lease  of  part  of  the  estate, 
that  will  operate  as  a  surrender  for  that  part  only.  Assuming 
that  there  is  an  analogy  between  the  two  cases,  the  new  agree- 
ment related  to  two  cows  only,  and  the  old  agreement  relating  to 
[  *28o  ]  the  twenty-eight  cows  was  *not  put  an  end  to,  but  remained  as 
before.  Supposing,  therefore,  that  the  plaintiff  might  have 
recovered  against  Joseph  Hall  upon  the  old  agreement,  it  then 
becomes  necessary  to  consider  what  is  the  effect  of  the  new 
agreement,  as  to  the  surety.  Now  if  the  situation  of  the  surety 
be  substantially  varied  by  the  new  agreement  he  is  discharged. 
It    has    frequently    been    decided,   that   where    time    is   given 
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by  a  principal  to  his  debtor  the  surety  is  discharged,  because,  by    Whitcher 

giving  time,  the  surety  is  prevented  from  recovering  against  the        hall. 

other  party.     Thus,  if  the  holder  of  a  bill  of  exchange  give  time 

to  the  acceptor,  he  discharges  the  indorser.    In  Eyre  v.  Bartropy\ 

where  time  was  given  to  the  grantee  of  an  annuity,  it  was  laid 

down,  that  if  by  any  arrangement  between  the  creditor  and  the 

debtor  the  situation  of  the   surety   be  altered,   the   surety  is 

discharged.     In  Davey  v.  PrendergrassX  it  was  decided  in  this 

Court,  that  it  was  no  defence  in  a  court  of  law  to  an  action  on  a 

bond  against  a  surety,  that  by  a  parol  agreement  time  had  been 

given  to  the  principal.     That  case  afterwards  went  into  a  court 

of  equity  (Prendergast  v.  Devey%)y  upon  a  bill  filed  by  the  sureties 

to  restrain  the  action  upon  the  bond,  and  to  have  it  delivered  up, 

on  the  ground  that  the  creditor  had  given  time  to  the  principal 

without  the  surety's  consent.     Yet,  inasmuch  as  the  situation  of 

the  surety  was  not  thereby  made  worse,  it  was  held,  that  the 

surety  was  not  discharged.    There  is  another  class  of  cases  where 

the  surety  has  been  held  to  be  discharged,  on  the  ground  of 

fraud ;  to  that  principle  I  agree.    But  fraud  ought  to  be  distinctly 

proved.    Here  it  is  clear  that  no  fraud  was  intended.     I  think, 

that  in   order  to  *discharge  a   surety  by  a  variation   in  the       [  •281  ] 

contract,  it  ought  to  appear,  that  the  relative  situation  of  the 

parties  has  thereby  been  altered.     Here,  it  appears  to  me,  that 

the  situation  of  the  surety  has  not  been  substantially  varied. 

Suppose  a  person  were  to  agree  to  supply  to  another  twenty  bales 

of  cloth  per  week  during  the  year,  and  there  was  a  surety  to  that 

agreement,  and  that  it  was  afterwards  agreed  between  the  two 

principal  parties  that  during  some  weeks  in  the  year  only  ten 

bales  should  be  supplied,  and  during  others  thirty,  so  that  at  the 

end  of  the  year  the  same  quantity  would  be  supplied;  I  think 

such  an  alteration  in  the  mode  of  supplying  the  cloth  would 

make  no  difference  as  to  the  liability  of  the  surety.    The  situation 

of  the  parties  would  not  thereby  be  substantially  altered ;  and  if 

that  be  so,  I  think  the  surety  is  bound,  otherwise  he  is  not.     Or 

suppose  there  be  an  agreement  between  a  landlord  and  tenant, 

to  let  the  tenant  100  acres  of  land,  with  a  surety  for  payment  of 

t  18  B.  B.  216  (3  Madi.  221).  §  22  E.  R.  254  (6  Madd.  124). 

t  5  B.  &  Aid.  187. 
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Whitchbb    the  rent,  and  it  not  being  convenient  for  the  tenant  to  take  up 
Hall.        th©  whole,  he  in  fact  had  possesBion  only  of  fifty.    That  being  for 
the  benefit  of  the  surety,  he  would  not  be  discharged.     I  think  a 
surety  has  no  right  to  complain,  either  in  a  court  of  law  or 
equity,  if  there  has  been  a  substantial  performance  of  the  agree- 
ment entered  into  by  him.     Another  way  of  trying  the  question 
is  this:   suppose  the  plaintiff  had   declared  upon  the  original 
agreement  for  the  letting  of  thirty  cows  for  the  year,  and  he  had 
proved  an  agreement  to  let  twenty-eight  at  one  time  of  the  year 
and  thirty-two  at  another  period  of  the  year,  so  that  during  the 
whole  of  the  year,  upon  an  average,  the  defendant  would  have 
had  thirty  cows,  would  that  have  been  a  variance  ?    I  think  that 
the  contracts  are  substantially  the  same,  and  that  there  would 
[  •^'^2  ]       be  no  *variance.     In  Hand  v.  Burton,}  proof  that  the  defendant 
agreed  to  sell  his  horse,  warranted  sound,  to  the  plaintiff,  for 
311.  10«.,  and  at  the  same  time  agreed,  that  if  the  plaintiff  would 
take  the  horse  at  that  value,  he  the  defendant  would  buy  another 
horse  of  the  plaintiff's  brother  for   141.  14«. ;    and   that  the 
difference  only  should   be  paid  to  the  defendant,  was  held  to 
support  a   count,   charging   only,   that,   in   consideration  that 
plaintiff  would  buy  of  the  defendant  a  horse  for  81Z.  10«.,  the 
defendant  promised  that  it  was  sound,  and  that  in  fact  the 
plaintiff  did  buy  the  horse  for  that  price,  and  did  pay  to  the 
defendant  the  31Z.  10s.    There,  the  contract  stated  in  the  declara- 
tion and  that  proved,  were  held  to  be  substantially  the  same; 
they  certainly  were  not  literally  the  same.     So,  in  Barbe  q.  t.  v. 
Parker, I    in    an    action    for    a    penalty,    under    the     statute 
12  Ann.  c.  16,  the  declaration  stated  a  specific  sum  of  money 
to    have   been   lent   (in  which   the   usury    consisted)   but   the 
evidence  was,  that  the  loan  was  partly  in  money,  and  the  rest 
in  goods  of  a  known  value,  which  the  party  receiving  the  loan 
agreed  to  take  as  cash,  and  this  was  held  to  be  good  evidence  to 
support  the  declaration,  on  the  ground  that  it  was  substantially 
a  loan  of  money.     These  cases  shew,  that  where  the  contract 
proved  and  the  contract  declared  upon  are  substantially  though 
not  literally  the  same,  there  is  no  variance.     Here  it  appears  to 
me,  that  the  substituted  contract  was  in  substance  the  same  as 

t  9  East,  349.  t  1  H.  Bl.  283. 
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the  original  contract,  and  the  performance  of  the  former  was  a    Whitcher 

substantial  performance  of  the  original  contract.    It  appears  to       hall. 

me,  that  where  there  is  a  substantial  performance  of  the  contract, 

the  surety  does  not  get  rid  of  his  *liability.    I  admit,  that  if  the       [  •2S3  ] 

old  agreement  were  put  an  end  to  entirely,  the  surety  is  not 

liable ;  but  it  appears  to  me  that  it  was  not  put  an  end  to  in  this 

case.     The  new  agreement  only  related  to  the  two  cows.    The 

old  agreement  continued  as  to  twenty-eight  cows;  and  I  think 

that  the  plaintiff  is  entitled  to  recover  pro  rata  as  to  that  number; 

and  that  being  so,  that  there  ought  not  to  be  a  nonsuit  or  new 

trial.     But  as  my  learned  brothers  are  of  a  different  opinion,  the 

rule  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


DOE  D.   ANN   LLOYD   v.   POWELL  and   OiHERs.t        \^^\ 

(5  Bam.  &  Cress.  308—313 ;  S.  C.  8  Dowl.  &  Ey.  33  ;  4  L.  J.  K.  B.  159.)  L2!!' 

A  lease  contained  a  proviso  for  re-entry  of  the  lessor,  and  that  the  ^  -* 
lease  should  be  yoid  on  the  lessee's  afisigning  without  the  licence  of  the 
lessor.  The  lessee  in  January,  1825,  executed  a  deed  which  purported 
to  convey  all  his  real  and  personal  property  to  trustees,  for  the  benefit 
of  his  creditors.  In  April,  1825,  a  commission  of  bankruptcy  issued 
against  the  lessee,  and  he  was  duly  declared  a  bankrupt :  Held,  that  the 
deed  of  January,  1825,  was  an  act  of  bankruptcy  and  void,  that  it  did 
not  operate  as  a  valid  assignment  of  the  tenant's  interest  in  the  lease, 
and,  therefore,  that  there  was  no  forfeiture. 

Ejectment  to  recover  possession  of  a  farm,  messuages,  and  lands 
in  the  parish  of  Winstanlow,  in  the  county  of  Salop,  formerly 
occupied  by  Thomas  Lloyd  the  bankrupt.  At  the  trial  before 
Garrow,  B.,  at  the  Salop  Summer  Assizes,  1825,  it  appeared  that 
Ann  Lloyd,  the  lessor  of  the  plaintiff,  by  deed  bearing  date  the 
20th  of  November,  1795,  covenanted  with  Thomas  Lloyd  that 
she  would,  when  thereunto  requested  by  the  said  Thomas  Lloyd, 
demise,  lease,  set,  and  to  farm  let  unto  him  the  premises  for 

t  See  this  case  cited  by  Collins,  J.  ignore  the  rule  settled  by  Atkins  v. 

m  Be  Sullivan,  Ex  parte  Ford  {IS92)  Barwick,    1  Str.   165;   and  Salte  v. 

61 L.  J.  Q.  B.  228, 234.   It  is  difficult,  Field,  2  R,  R.   668  (5  T.   R.  211). 

however,  to  understand  the  decision  This  observation  is  not  intended  to 

in   that    case,   which    (as    well    as  suggest  any  doubt  as  to  the  decision  in 

the  arguments  reported)  appears  to  Doe  d.  Lloyd  v.  Powdl  itself. — R.  C. 
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Dob  d.  which  this  ejectment  was  brought,  for  the  term  of  forty-one 
^^r.  years  at  the  rent  of  200Z.  a  year.     Provided  always,  and  upon 

Powell,  condition,  that  if  the  rents  thereby  reserved,  or  any  part  thereof, 
should  be  unpaid  for  twenty-one  days  next  after  either  of  the 
days  appointed  for  payment  thereof,  or  if  the  said  Thomas  Lloyd, 
his  executors,  or  administrators,  should  grant,  assign  over,  pass 
away,   or   depart  the  messuages,  mill,  lands,   tenements,  and 

[  ♦309  ]  premises,  thereby  agreed  to  be  *demi8ed,  or  any  part  thereof,  for 
all  or  any  part  of  the  said  term  to  any  person  or  persons  whom- 
soever, without  the  consent  of  the  said  Ann  Lloyd  thereto  first 
had  and  obtained  in  writing,  that  then  and  in  either  of  the  said 
cases  it  should  and  might  be  lawful  to  and  for  the  said  Ann  Lloyd 
into  the  said  premises  to  re-enter,  and  from  thenceforth  that 
deed,  and  every  thing  therein  contained  should  cease,  determine, 
and  become  void,  any  thing  therein  contained  to  the  contrary 
notwithstanding.  In  pursuance  of  this  deed  Thomas  Lloyd 
entered  on  the  premises  therein  mentioned,  and  continued  to 
occupy  them  up  to  the  time  of  his  bankruptcy  in  April,  1825, 
and  paid  the  rent  of  200Z.  a  year  up  to  Michaelmas,  1824. 
T.  Lloyd  having  become  distressed  in  his  circumstances,  in 
January,  1825,  executed  an  assignment  of  all  his  property  real 
and  personal  to  certain  trustees  therein  named.  The  trustees 
acted  upon  the  aFsignment  till  April  following,  when  a  docket 
was  struck  against  the  said  T.  Lloyd,  and  on  the  16th  of  April, 
1825,  a  commission  of  bankrupt  was  issued  against  him,  and  he 
was  thereupon  declared  a  bankrupt,  and  a  messenger  under  the 
usual  warrant  of  seizure  took  possession  of  the  premises  in 
question,  and  sold  the  effects  upon  them,  and  has  remained 
in  possession  ever  since.  Upon  these  facts  it  was  contended 
upon  the  part  of  the  lessor  of  the  plaintiff  that  there  was  a 
forfeiture  of  the  lease  by  reason  of  the  tenant's  interest  having 
been  assigned  by  the  deed  of  January,  1825,  to  the  trustees 
therein  mentioned.  On  the  part  of  the  defendant  it  was  con- 
tended that  that  deed  was  wholly  null  and  void,  being  itself 
an  act  of  bankruptcy,  and  that  it  never  had  the  legal  effect  of 

[  •310  J  ail  assignment,  and  *con8equently,  that  the  tenant  had  never, 
by  any  voluntary  act  of  his,  assigned  his  interest  in  the  lease. 
The  learned   Judge  was  of  this  opinion,   and  nonsuited    the 
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plaintiff,  but  reserved  liberty  to  him  to  move  to  enter  a  verdict.  Dob  d. 

A   rule  nisi  for  that  purpose  having    been  obtained   in  last  ,.. 

Michaelmas   Term,  cause  was   shewn   against   the  rule  at  the  Powell. 
sittings  in  Banc  before  Hilary  Term  by 

Campbell  and  Russell  : 

The  personal  property  of  a  bankrupt  vests  in  his  assignees  by 
the  assignment  from  the  time  when  the  act  of  bankruptcy  is 
committed.  The  conveyance  to  the  trustees  for  the  benefit  of 
creditors  was  wholly  null  and  void.  Nothing  passed  by  it,  and 
it  never  operated  as  an  assignment  of  his  interest  in  the  lease. 
From  the  instant  that  the  bankrupt  executed  it  there  w^as  an 
act  of  bankruptcy  committed,  and  at  the  same  instant  all  the 
bankrupt's  interest  in  the  premises  in  question,  vested  in  the 
defendants,  not  as  assignees  under  the  deed,  but  as  assignees 
by  operation  of  law  and  by  force  of  the  bankrupt  statutes.  It 
is  clear  that  such  an  assignment  by  operation  of  law  does  not 
work  a  forfeiture  of  a  lease  :  Doe  d.  Mitchinson  v.  Carter ^\  Doe 
V.  Bevan.l  Besides  the  law  leans  against  forfeitures ;  now  the 
assignment,  if  it  be  allowed  to  operate,  will  work  a  forfeiture, 
but  the  defendants  may  take,  without  working  any  forfeiture. 

W.  E.  Taunton  and  G.  li.  Cross,  contra  : 

Assuming  first,  that  the  deed  of  January,  1825,  never  operated 
as  a  valid  conveyance  of  the  property  to  the  trustees,  the  *persons  [  ♦3ii  ] 
to  whom  it  was  intended  to  pass  it,  still  it  did  operate,  and  had 
the  legal  effect  of  divesting  T.  Lloyd  of  his  interest  in  the  lease, 
and  of  forcing  the  assignees  of  the  bankrupt,  as  tenants  on  the 
lessor,  without  her  assent :  that  is  the  very  effect  which  it  was 
the  object  of  the  lessor  to  prevent.  It,  therefore,  was  a  breach 
of  the  proviso.  But,  secondly,  this  deed  did  as  against  the  bank- 
rupt operate  as  a  conveyance  of  his  property  to  the  trustees.  It 
80  operated  the  moment  it  was  executed  in  January;  and  it 
continued  so  to  operate  until  the  16th  of  April,  when  the  com- 
mission issued.  By  the  terms  of  the  proviso  a  right  of  entry  is 
not  only  reserved  for  a  breach  of  the  conditions,  but  the  lease 
thereby  becomes  not  voidable,  but  absolutely  null  and  void.    The 

t  4  B.  E.  586  (8  T.  B.  57)         J  16  B.  B.  293  (3  M.  &  S.  353). 
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Doe  d.  lease,  therefore,  having  once  become  void  by  the  breach  of  the 
I,.  promise,  ceased  to  exist.     If  no  commission  had  ever  issued, 

Powell,  there  would  have  been  a  forfeiture.  Is  it  then  to  depend  upon 
a  subsequent  contingency,  viz.  the  issuing  of  a  commission, 
whether  the  lease  is  to  be  void  or  not  ?  It  is  surely  absurd  to 
say,  that  a  lease  once  forfeited  by  a  breach  of  a  condition  should 
again  exist  as  a  valid  lease  upon  the  happening  of  a  contingency. 
A  commission  of  bankrupt  may  rescind  what  would  otherwise  be 
valid,  but  it  cannot  set  up  what  once  is  at  an  end.  Besides,  the 
statutes  do  not  make  all  deeds  conveying  away  the  property  of 
the  party  an  act  of  bankruptcy,  but  only  fraudulent  conveyances. 
A  deed  passing  away  all  the  property  of  the  bankrupt  has  been 
held  to  be  fraudulent  as  against  creditors,  and  for  that  reason  it 
is  aii  act  of  bankruptcy ;  but  if  the  argument  used  by  the  defen- 
dants be  valid,  it  may  as  well  be  said,  that  as  the  deed  is  there- 
fore absolutely  void,  nothing  passes  by  it,  and  that  it  does  not 

[  '312  ]       operate  *a8  a  conveyance  at  all,  and  therefore  it  is  not  an  act  of 

bankruptcy.! 

Cur.  adv,  vult. 

The  judgment  was  afterwards  delivered  by 

HOLROYD,  J. : 

This  was  an  ejectment  for  a  forfeiture  committed  by  the  son 
of  the  plaintiff's  lessor,  who  had  entered  and  paid  rent,  and  so 
became  tenant  from  year  to  year  to  the  lessor  of  the  plaintiflF, 
under  an  agreement  between  them,  for  a  lease  to  him  for  a  long 
term  of  years,  that  lease  never  having  been  executed,  but  being^ 
to  be  granted  subject  to  a  proviso  for  re-entry,  and  that  the  lease 
should  be  void  on  {iiitcr  alia)  the  lessee's  assigning  or  demising 
the  whole  or  any  part  of  the  premises  without  licence  in  writing. 
The  tenant  holding  under  that  agreement  made  an  assignment 
of  his  property  by  deed  (including  his  estate  and  interest  in  these 
premises)  to  trustees  for  the  benefit  of  his  creditors,  which  assign- 
ment was  void  in  law,  and  avoided  in  fact,  as  an  act  of  bank- 
ruptcy, by  a  commission  of  bankruptcy,  and  the  tenant  being^ 
found  and  declared  a  bankrupt  thereon,  and  an  assignment  to 

t  Some  other  points  were  discussed  the  report,  as  the  judgment  of  th& 
at  the  Bar,  but  have  been  omitted  in      Court  did  not  proceed  upon  them. 
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the  assignees  chosen  under  the  commission ;  which  commission,       Doe  d. 
declaration  of  bankruptcy,  and  assignment  under  the  same,  were  ,:. 

prior  to  any  act  or  proceeding  done  or  instituted  by  or  on  the  Powell. 
behalf  of  the  lessor  of  the  plaintiff,  either  of  re-entry  or  other- 
wise to  avoid  the  term  or  tenancy.  Consequently  the  bankrupt's 
assignment  to  the  trustees  not  only  became  void  and  a  nullity 
ab  initio,  but  was  actually  avoided  by  the  bankruptcy,  and  the 
proceedings  *under  the  same,  before  any  advantage  was  attempted  [  *si3  I 
to  be  taken  of  the  supposed  forfeiture.  Under  these  circumstances, 
for  want  of  the  deed's  operating  in  law  as  an  assignment,  it  was 
not  in  consideration  of  law  an  assignment  by  the  bankrupt ;  but 
in  that  respect  the  same  as  if  no  such  deed  had  ever  been  executed 
by  him  ;  and  we  think  that  the  answers  given  to  this  by  the  lessor 
of  the  plaintiff's  counsel,  viz.  that  it  would  then  depend  on  a 
subsequent  contingency  (viz.  the  issuing  of  a  commission,  &c., 
whether  the  bankrupt's  deed  would  operate  a  forfeiture  or  not, 
and  that  it  would  be  good  in  the  interim)  is  no  sufficient  answer 
to  this  objection  against  the  forfeiture,  the  bankrupt's  deed  being 
void  and  avoided  ab  initio^  and  the  title  of  the  assignees  of  the 
bankrupt's  estate  and  effects  commencing  by  relation  from  the 
time  of  the  execution  of  that  deed.  This  is  no  uncommon  thing, 
there  are  many  cases  in  bankruptcy  depending  on  the  like  con- 
tingency, where  the  thing  done  is  valid  or  effective  in  the  interim, 
but  is  avoided  by  the  subsequent  commission  and  proceedings. 
In  consequence  of  that  contingency  (viz.  the  proceedings  under 
the  bankruptcy)  having  taken  place,  no  assignment  (the  event 
on  which  the  forfeiture  was  to  arise,)  has  in  effect  happened,  and 
that  event  must  be  fully  established,  in  order  to  incur  and  enforce 
a  forfeiture,  which  is  a  matter  stricti  juris.     The  rule  for  a  new 

trial  must  be  discharged. 

Rule  discharged. 
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K.  B.     EASTER    TERM. 


[328] 


182&  FOSTER  V.  BLAKELOCK,   Execctor  of 

Aprtl  14.  ' 


L.  BLAKELOCK. 

(5  Bam.  &  Cress.  328—331 ;  S.  C.  8  Dowl.  &  JBy.  48  ;  4  L.  J.  K  B.  170.) 

A  bailiff  employed  by  an  attorney  to  execute  writs,  may  maintain  an 
action  against  him  for  the  fees  usually  paid  on  such  occasions.! 

A  probate  stamp  is  primd  facie  evidence  that  the  executor  has  received 
assets  to  the  amount  covered  by  the  stamp.  { 

Assumpsit  for  fees  due  and  payable  from  the  testator  to  plaintiff 
as  a  sheriff's  officer,  for  work  and  labour  in  making  divers 
captions  and  executing  divers  writs  for  the  testator  at  his 
request,  and  the  common  money  counts.  Some  counts  alleged 
the  promises  to  have  been  made  by  the  testator,  others  by  the 
defendant,  as  executor.  Pleas,  general  issue.  Statute  of  Limita- 
tions, and  plene  administravit.  At  the  trial  before  Cross,  Serjt., 
at  the  Lent  Assizes  for  Yorkshire,  1826,  the  plaintiff  proved  that 
he  had  been  employed  by  the  testator,  an  attorney,  to  execute 
various  writs  for  him,  and  from  time  to  time  delivered  an 
account  to  him,  that  he  saw  the  account  in  question  shortly 
before  his  death,  when  he  said,  '*  Let  it  wait  awhile,"  but  did 
not  object  to  the  items.  Most  of  the  business  in  question  was 
done  more  than  six  years  before  the  commencement  of  the 
action,  but  after  the  death  of  the  testator,  and  within  the  six 
years,  the  plaintiff  delivered  an  account  to  the  defendant,  who 
[  •329  ]  promised  to  settle  it,  and  it  was  admitted  *that  this  took  the 
case  out  of  the  statute.  The  account  so  delivered  contained 
a  statement  of  various  arrests,  for  each  of  which  the  plaintiff 
charged  11.  1«.,  and  several  sums  were  charged  at  the  rate  of  la. 
per  mile  for  taking  the  parties  arrested  to  gaol,  and  it  was  proved 
that  on  taxation  of  costs  those  sums  are  always  allowed  by 
the  master.  The  account  also  contained  two  items  for  poundage 
upon  levies  under  two  writs  of  Ji.  fa.  It  was  further  proved, 
that  the  probate  granted  to  the  defendant  had  a  stamp  of  80Z., 

t  Followed  on  the  former  point  in  J  Disapproved  on  the  latter  point 

Boyle  V.  Buahy  (1880)  6  Q.  B.  Div.      in  Steam  v.  MilU  (1833)  4  B.  &  Ad. 
171,  bO  L.  J.  Q.  B.  196.— E.  C.  657.— R.  C. 
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which  is  sufficient  to  cover  assets  to  the  amount  of  1,000Z.     Upon       Fosteb 
this  evidence  it  was  objected,  first,  that  the  plaintiff  could  not    blakklock 
maintain  an  action  for  fees  against  the  attorney  suing  out  writs ; 
and,  secondly,  that  the  evidence  did  not   prove  assets  in  the 
hands  of  the  defendant  as  executor.     The  learned  Judge  over- 
ruled both  these  objections,  and  the  plaintiff  obtained  a  verdict.  . 

Wightman  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection  by  the  learned  Judge,  In  Dew  v.  Parsons^ 
and  Bilke  v.  Havelock,l  it  was  decided  that  a  sheriff  cannot 
maintain  an  action  for  such  fees  as  are  claimed  in  this  case.  . 
The  sheriff  was  at  common  law  bound  to  execute  process  without 
reward ;  certain  statutes  have  since  provided  a  compensation, 
but  the  sheriff  is  for  that  compensation  bound  to  provide  officers 
to  execute  the  various  duties  of  his  office.  There  is  not  any 
reason  why  the  bailiff  should  have  a  right  to  make  a  claim  which 
cannot  be  supported  by  the  sheriff,  nor  is  there  any  case  in 
favour  of  the  present  action. 

(Abbott,  Ch.  J. :  By  employing  a  particular  bailiff,  do  you  not 
make  him  your  servant  ?) 

If  that  were  so,  an  action  *would  lie  against  the  bailiff  for  negli-  [  *330  ] 
gence  in  the  execution  of  his  duty,  but  such  actions  are  always 
brought  against  the  sheriff.  But  even  if  the  bailiff  could 
maintain  an  action  for  fees  of  this  nature,  he  should  sue  the 
party  in  the  cause  and  not  the  attorney:  Hartop  v.  Juckea,^ 
There  it  was  held  that  the  messenger,  under  a  commission 
of  bankrupt,  could  not  in  the  first  instance  maintain  an  action 
for  his  fees  against  the  solicitor  under  the  commission.  At  all 
events,  neither  the  sheriff  nor  his  officer  can  sustain  a  demand 
for  poundage.  But,  perhaps,  it  will  be  imnecessary  for  the 
Court  to  decide  these  points,  as  the  plaintiff,  in  order  to  answer 
the  plea  of  plene  administravit,  merely  proved  the  amount  of  the 
stamp  upon  the  probate,  and  gave  no  evidence  of  assets  having 
actually  come  to  the  defendant's  hands. 

t  21  R  E.  404  (2  B.  &  Aid.  562).  §  2  M.  &  S.  438. 

t  14  R.  R.  758  (3  Camp.  374). 
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Foster       Abbott,  Ch.  J. : 
r. 
Blakklock.       That  was  presumptive  evidence  which  might  have  been  rebutted, 

but  in  the  absence  of  any  answer  I  think  it  was  sufficient.     And 

upon  the  whole  I  am  of  opinion,  that  we  ought  not  to  grant  a 

rule  for  a  new  trial  in  this  case.     I  perfectly  agree  with  what  has 

been  stated  to  shew  that  the  sheriff  cannot  maintain  an  action 

for  fees  beyond  those  which  are  given  by   statute.     Here,  the 

bailiff  could  claim  no  fee  beyond  the  4rf.  allowed  by  the  23  Hen.  VI. 

against  the  party  arrested,  but  the  prohibition  extends  to  him 

only.     This  question  is  therefore  open,  whether,   if  an  officer 

be  specially  employed  to  make  an  arrest,  it  may  not  be  presumed 

that  the  party  so  employing  him,  gives  him  to  understand  that 

he  will  pay  such  sum  as  the  Court  upon  the  taxation  of  costs  is 

in  the  habit  of  allowing.     I  think  that  such  an  understanding 

[  •831  ]      may  very  fairly  be  presumed.     *Then  of  whom  is  the  officer  to 

to  receive  this  sum?    Undoubtedly  he  may  claim  it  from  the 

attorney  by  whom  he  is  employed,  and  is  not  bound  to  look 

the  party  in  the  cause  of  whom  he  knows  nothing.     The  very 

circumstance  that  an  account  was  kept  in  this  case,  and  from 

time  to  time  rendered   to  the  testator,  is  abundant  evidence 

to  shew  that  he  was  the  party   understood   to  be  primarily 

liable. 

Bayley,  J. : 

Where  a  party  leaves  it  to  the  sheriff  to  execute  a  writ  by  his 
own  officer  nominated  by  himself,  the  question  is  very  different 
from  that  which  exists  in  the  present  case.  Here  the  attorney 
has  selected  an  officer,  and  perhaps  cast  a  burthen  upon  him 
which  otherwise  might  have  fallen  upon  another.  As  far  back 
as  living  memory  goes,  an  officer  has  always  received  a  fee 
wherever  he  is  employed  to  execute  a  writ  at  the  instance  of 
a  plaintiff  or  his  attorney,  and  that  being  so,  the  presumption  in 
this  case  must  be,  that  the  attorney  employed  the  plaintiff  upon 
an  undertaking  to  pay  what  was  usual  in  such  cases.  The  claim 
of  poundage  might  not  have  been  tenable,  had  any  objection 
been  made  to  it  in  the  first  instance,  but  as  the  testator  saw  the 
account  wherein  it  is  inserted  and  made  no  objection,  we  must 
presume  that  the  officer  accounted  to  the  sheriff  for  it,  and  that 
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the  attorney  was  to  reimburse  him.     I  therefore  agree  that  the       Fostbb 
verdict  ought  not  to  be  disturbed.  Blakblook, 


HoLBOYD,  J.  concurred. 


Ride  refused  A 


BEEKELEY  v.  HAEDY.  i«26. 

AprU  24. 
(5  Bam.  &  Cress.  355—359 ;  8  Dowl.  &  By.  102 ;  4  L.  J.  K  B.  184.) 


Where  an  indenture  was  made  between  *'  A.  for  and  on  behalf  of  B. 
on  the  one  part,  and  C.  on  the  other  part,"  A.  being  thereunto 
authorized  by  writing,  under  B.*s  hand,  but  not  under  seal,  and  A. 
executed  the  deed  in  his  own  name :  Held,  that  B.  could  not  maintain 
covenant  on  the  deed,  although  the  covenants  were  expressed  to  be 
made  by  C.  to  and  with  B. 

C!ovBNANT  upon  an  indenture  of  lease.  Plea,  nan  est  fa<:tum. 
TThe  cause,  and  all  matters  in  difference  between  the  parties, 
-were  referred  to  a  barrister,  who,  by  his  award  as  to  the  action, 
found  that  it  was  brought  upon  certain  indentures  which  were, 
on  the  24th  of  July,  1822,  signed,  sealed,  and  delivered  by  one  J.  S. 
for  and  on  the  behalf  of  the  plaintiff,  and  by  the  said  defendant 
respectively,  the  said  J.  S.  having  been  theretofore  authorized  by 
the  plaintiff,  by  writing  under  his  hand,  but  not  under  seal,  to 
execute  the  same  for  him,  and  on  his  behalf,  the  beginning  of 
which  said  indentures  was  as  follows:  "Agreed  the  24th  of  July, 
1822,  between  James  Simmonds,  for  and  on  behalf  of  W,  F. 
Berkeley  (the  plaintiff),  on  the  one  part,  and  J.  Hardy,  of  the 
other  part,  as  follows:  the  said  W.  P.  Berkeley  agrees  to  let, 
and  the  said  J.  Hardy  agrees  to  take,  all  those  messuages, 
tenements,  farms,  and  lands,"  &c.  The  reddendum  was  to  the 
plaintiff,  and  the  covenants  were  expressed  to  be  made  by  Hardy 
to  Berkeley,  and  by  Berkeley  to  Hardy,  the  name  of  J.  Simmonds 
never  occurring  in  the  lease  after  the  commencement  above  set 
out,  unta  the  conclusion,  which  was  as  follows:  "In  witness 
whereof  we  have  hereunto  set  our  hands  and  seals  the  day  and 
year  above  written.  J.  Simmonds  (l.  s.)  J.  Hardy  (l.  s.)."  The 
Arbitrator   then  found   that  J.  Hardy  had  committed  certain 

t  Littledale,  J.  had  gone  to  chambers. 
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Berkeley  breaches  of  covenant,  and  assessed  the  damages  at  2802.,  and 
Hardy.  ^^^^  proceeded  :  **  But  it  having  been  objected  on  the  *part  of 
[  •356  ]  the  defendant,  that  the  said  W.  F.  Berkeley  was  not  entitled  in 
law  to  maintain  any  action  of  covenant  in  his  own  name  upon  the 
indentures ;  and  it  appearing  to  me  that  such  objection  to  the 
form  of  the  action  is  well  founded,  I  do  hereby  order  and  adjudge 
that  the  said  W.  P.  Berkeley  is  not  entitled  to  recover  his  said 
damages  in  such  action  of  covenant."  The  arbitrator  then 
proceeded  to  dispose  of  other  matters  not  material  to  this 
question.  In  Hilary  Term  a  rule  nisi  was  obtained  for  setting 
aside  the  award,  in  as  far  as  it  determined  that  the  said  action 
of  covenant  was  not  maintainable. 

Tindal  and  Coleridge  now  shewed  cause : 

Upon  the  facts  disclosed  in  the  award,  it  is  clear  that  the 
plaintiff  could  not  maintain  covenant  on  the  deed  in  his  own 
name.  First,  his  agent  Simmonds  had  not  any  sufficient 
authority  to  bind  him  by  deed  :  the  authority  should  have  been 
under  seal,  not  under  hand  only,  White  v.  Cnyler,^  Horsley  v. 
Bushy  I  cited  in  Harrison  v.  Jackson^^  Williayns  v.  WalsbyyW 
Steiglitz  v.  Egginton.%  Secondly,  supposing  the  authority  to 
have  been  sufficient,  still  the  execution  was  improper:  the 
attorney  should  have  executed  in  the  name  of  his  principal : 
Combe's  case,  second  resolution,! t  Frontin  v.  SmallfH  Barford 
V.  Stuckey.l% 

(LiTTLEDALB,  J. :     The  same  appears  from  Wilks  v.  Back.l  ,) 

Thirdly,  it  is  a  general  rule  of  law,  that  where  a  deed  is  made 
inter  partes,  no  person  can  maintain  an  action  upon  the  deed 
[•357  ]  who  is  not  a  party  to  it.  In  Scudamore  *v.  Vandenstene^^f  it 
was  held  that  one  of  two  covenantees  who  had  sealed  the  inden- 
ture, but  was  no  party  to  it,  could  not  release  the  covenantor ; 

t  3  R.  R.  147  (6  T.  R.  176).  |t  2  Ld.  Ray.  1418. 

I  7  T.  R.  209.  §§  2  Brod.  &  Bing.  333. 

§  4  R.  R.  422  (7  T.  R.  207).  ||  ||  6  R.  R.  409  (2  East,  142). 

II  4  Esp.  220.  fH  2  Inet.  673 ;  2  RolL  Abr.  22, 
H  17  R.  R.  622  (Holt,  N.  P.  141).      Faita  (F)  1. 

t+  9  Co.  Rep.  76. 
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a  fortiori  he  could  not  sue  him.    And  in  Storer  v.  Gordon,^  it  was     Bebkkley 

held  that  a  deed  inter  partes  could  not  operate  as  a  release  to       h^^dv. 

strangers.     This  rule  does  not  apply  to  deeds  poll.     Nor  does  it 

prevent  a  covenantor  from  being  sued  upon  an  indenture  to  Vhich 

he  is  no  party.    But  in  a  case  where  two  joint  covenantees  sued 

upon  an  indenture  executed  by  one  of  them  only,  it  was  held, 

indeed,  that  the  action  was  maintainable,  but  for  this  reason, 

that  the  plaintiff  who  did  not  execute  was  nevertheless  a  party  to 

the  deed,  and  the  covenantor  had  executed  to  him  as  well  as  to 

the  co-plain  tiff:  Clejnent  v.  Henley. I    This  case  is  very  different: 

the  plaintiff  is  a  stranger  to  the  deed,  and  therefore  cannot  sue 

upon  it.     Salter  v.  Kidgly  §  may  be  cited  on  the  other  side  ;  but 

that  case  was  the  converse  of  the  present,  being  an  action  by  a 

party  to  the  indenture  against  one  who  was  no  party,  but  had 

executed  the  deed  ;  and  that  distinction  was  particularly  pointed 

out  by  Holt,  Ch.  J.     Gilby  v.  Copley\\  was  never  decided  at  all; 

but  the  argument  used  in  support  of  the  action  was,  that  the 

deed  then  in  question  was  in  the  nature  of  a  deed  poll. 

Taunton  and  Campbell,  contra  : 

It  may  be  admitted,  that  where  an  attorney  executes  a  deed 
for  another,  he  must  execute  in  the  name  of  the  principal.  It 
may  be  ^admitted  also,  that  there  is  the  distinction  between  [  *358  ] 
deeds  poll  and  inter  partes,  which  has  been  pointed  out.  Still 
the  plaintiff  may  support  this  action.  The  arbitrator  appears 
to  have  proceeded  upon  the  ground,  that  Simmonds  was  not 
properly  authorised  to  execute  the  deed.  In  most  cases,  it  is 
true  that  an  attorney,,  in  order  to  bind  by  deed,  must  have  an 
authority  by  deed ;  but  there  is  a  difference  between  the  cases 
where  the  principal  parts  with  an  interest,  and  where  he  gives  a 
mere  authority.  In  Co.  Litt.  52  b  it  is  said,  that  an  attorney  to 
deliver  seisin  must  be  by  deed ;  but  in  Moyle  v.  Ewer,%  where 
an  indenture  of  bargain  and  sale  between  J.  S.  of  the  one  part, 
and  J.  D.  of  the  other  part ;  and  in  the  end  thereof,  a  letter  of 
attorney  to  J.  N.  to  make  livery  was  produced  in  Court,  and  it 

t  15  R.  R.  499  (3  M.  &  S.  308).  ||  3  Lev.  138. 

X  2  Roll.  Abr.  22,  Faits  (F)  2.  f  Noy,  49.     Cro.  Eliz.  905. 

§  Carth.  76. 
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berkbley     was  urged  that  it  shoald  be  void  because  the  attorney  was  no 
Habdt.      party  to  the  deed,  the  Court  held  it  well  enough. 

(Abbott,  Gh.  J. :  Livery  of  seisin  is  a  matter  in  pais.) 

So  is  the  execution  of  a  deed.  It  is  clear,  that,  in  order  to  bind 
by  deed,  a  party  need  not  in  all  cases  be  authorised  by  deed,  for 
he  may  derive  such  an  authority  from  a  will.  Then  as  to  the 
third  point,  there  is  a.  material  distinction  between  this  case  and 
those  which  have  been  cited.  All  the  covenants  are  in  words 
between  the  plaintiff  and  defendant.  The  name  of  Simmonds  is 
merely  introduced  at  the  beginning  and  the  end,  and  as  he  is  no 
party  to  any  of  the  covenants,  the  execution  by  him  is  a  mere 
nullity,  and  the  deed  may  be  considered  as  a  deed  poll  executed 
by  Hardy  alone. 

(HoLBOTD,  J. :  Then  there  is  no  demise  to  lay  the  foundation 
of  the  defendant's  covenant. 

Abbott,  Ch.  J. :  Treat  the  first  clause  of  this  indenture  as  an 
[  *359  J       ^agreement  between  the  plaintiff  and  defendant,  can  it  be  valid 
if  the  plaintiff  did  not  execute  it  ?    The  execution  of  a  counter- 
part by  a  lessee  may,  as  against  him,  be  evidence  of  the  execution 
of  the  original,  but  it  is  only  evidence.) 

The  Court  may  presume  the  deed  before  them  to  be  in  the  nature 
of  a  counterpart,  and  that  the  original  was  properly  executed  by 
or  for  the  plaintiff,  and  then  all  difSculty  is  avoided. 

Abbott,  Ch.  J. : 

I  am  not  aware  of  any  instance  in  which  the  Court,  upon  the 
production  of  an  instrument  insuf&cient  to  support  an  action 
founded  upon  it,  has  presumed  the  existence  of  another  deed 
which  would  be  sufScient.  We  are  left,  then,  to  decide  upon 
those  strict  technical  rules  of  law  applicable  to  deeds  under  seal, 
which,  I  believe,  are  peculiar  to  the  law  of  England.  Those 
rules  have  been  laid  down  and  recognised  in  so  many  cases,  that 
I  think  we  are  bound  to  say  no  action  can  be  maintained  by 
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W.  F.  Berkeley  upon  the  deed  in  question.     The  rule  for  setting    Bbkkblby 
aside  the  award  must  therefore  be  discharged.  Hardt. 

HoLBOTDf  and  Littledale,  JJ.  concurred. 

Rule  discharged. 


PRINCE  AND  Another  v.   LEWIS.+ 

^  April  26. 

(5  Barn.  &  Cress.  363—375 ;  S.  C.  8  Dowl.  &  Ry.  121 ;  4  L.  J.  K.  B.  188 ;  

S.  C.  at  Nisi  Prius,  2  Car.  &  P.  66.)  [  363  ] 

The  King  granted  to  A.,  that  he,  his  heirs  and  assigns,  should  have 
and  hold  a  market  in  a  place  therein  described,  and  within  certain 
specified  limits  there,  for  the  buying  and  selling  of  all  kinds  of  vegetables, 
fruits,  flowers,  roots,  and  herbs.  The  grantee  of  the  market  had  for  his 
own  profit  permitted  part  of  the  space,  within  the  limits  described,  to  be 
used  for  other  purposes  than  those  specified  in  the  grant.  The  remaining 
part  of  the  space,  within  which  the  market  was  to  be  held  by  the  terms 
of  the  grant,  became  insufficient  for  the  public  accommodation,  and 
there  was  not,  on  ordinary  occasions,  space  within  the  market  for  carts 
and  waggons  resorting  thither  with  vegetables,  &c. :  Held,  that  the  lord 
of  the  market  could  not  maintain  an  action  against  an  individual  for 
selling  vegetables  in  the  neighbourhood  of  his  market,  and  thereby 
depriving  him  of  toll,  even  at  a  time  when  there  was  room  in  the 
market,  without  shewing  that  on  the  day  when  the  sale  took  place  he 
gave  notice  to  the  seller  that  there  was  room  within  the  market. 

Declabation  stated,  that  the  plaintiffs,  before  and  at  the  time 
of  the  committing  of  the  grievances  thereinafter  mentioned,  were 
and  still  are  lawfully  possessed  of  a  certain  close  called  Covent 
Garden  Market,  situate,  &c.  and  of  a  market  holden  there  for 
buying  and  selling  of  all  and  all  manner  of  fruits,  flowers,  vege- 
tables, roots,  and  herbs  whatsoever,  together  with  toll,  stallage,  and 
other  commodities  to  such  market  belonging,  whereby  divers  great 
gains  during  all  the  time  aforesaid,  until  the  committing  of  the 
said  grievances,  accrued  to  and  were  received  by,  and  still  of 
right  ought  to  accrue  and  be  received  by  the  plaintiffs,  to  wit,  at, 
*&c.,  yet  the  defendant,  well  knowing  the  premises,  but  con-  [  •ssi  ] 
triving  and  wrongfully  and  fravdulently  intending  to  injure  the 

t  Bayley,  J.  was  in  the  Bail  Court,  v.  Ooldsmid  (H.  L.  1884)  9  App.  Cas. 

X  Beferred  to  in  the  judgments  of  at  pp.  944,  945,  959—961 ;  54  L.  J. 

Lord  Selborke,  L.  C,  and    Lord  Ch.  162.— £.  C. 
BLAGKBtTRN  in  Qreot  Eastern  By,  Co, 
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Peince  plaintiflfs,  and  to  deprive  them  of  the  profits  which  they  might 
Lewis.  ^^^  ought  to  have  had  and  enjoyed  from  and  by  their  said  market, 
&c.  erected  a  new  market  for  the  sale  of  fruits,  flowers,  &c.  near 
that  of  the  plaintiffs.  The  second  count  charged,  that  the  defen- 
dant, intending,  &c.  in  a  certain  public  street  and  highway  there 
near  to  the  market  of  the  plaintiffs,  that  is  to  say,  in  a  part  of 
the  said  public  street  and  highway,  there  within  seventy-two 
yards  of  the  plaintiffs'  market,  wrongfully  and  unlawfully  and 
without  any  lawful  warrant  or  authority,  and  without  the  licence 
or  consent,  and  against  the  will  of  the  plaintiffs,  exposed  to  public 
sale,  and  sold  to  divers  persons  divers  large  quantities  of  vege- 
tables, roots,  and  herbs ;  and  the  said  persons  who  so  bought 
the  said  vegetables,  roots,  and  herbs,  and  who  otherwise  would 
have  resorted  to  the  plaintiffs'  market,  and  there  have  bought 
the  same,  were  induced  to  resort  to  the  said  last-mentioned  street 
and  highway,  and  there  buy  the  vegetables,  roots,  and  herbs  so 
exposed  for  sale  in  the  said  street  and  public  highway,  which 
they  otherwise  would  not  have  done,  to  the  great  damage  of  the 
plaintiffs,  and  the  detriment  of  their  market,  by  means  of  which 
said  premises  the  plaintiffs  were  annoyed  and  disturbed  in  their 
market,  and  lost  divers  large  sums  of  money.  The  third  count 
stated,  that  the  defendant,  in  a  part  of  a  public  street  within 
seventy-two  yards  of  the  market,  exposed  to  public  sale,  and 
sold  divers  large  quantities  of  vegetables,  roots,  and  herbs  which 
otherwise  would  have  been  brought  into  and  sold  at  the  plaintiffs' 
market,  and  divers  persons  were  induced  to  buy  the  said  vege- 
[  •366  ]  tables,  roots,  and  herbs  so  exposed  to  sale  in  the  *said  public 
street  and  highway,  who  otherwise  would  have  resorted  to  the 
market  of  the  plaintiffs  and  there  have  bought  vegetables,  roots, 
and  herbs,  and  not  in  the  said  street  or  public  highway,  to  the 
great  damage  of  the  plaintiffs  and  the  detriment  of  their  market. 
Plea,  not  guilty. 

At  the  trial  before  Abbott,  Ch.  J.,  at  the  Middlesex  sittings 
after  Trinity  Term,  1825,  the  following  appeared  to  be  the  facts 
of  the  case.  King  Charles  the  Second,  by  letters  patent,  granted 
William,  Earl  of  Bedford,  that  he,  his  heirs  and  assigns, 
should  from  thenceforth  for  ever  have,  hold,  and  keep  a  market 
within  the  parish  of  St.  Paul,  Covent  Garden,  in  a  certain  place 
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there  called  the  Piazza,  near  the  church  of  St.  Paul,  Covent  Prince 
Garden,  extending  from  the  said  church  towards  the  east  420  lbwis. 
feet  of  assize,  little  more  or  less,  and  from  the  garden  wall  of  the 
said  Earl,  there  towards  the  north,  316  feet  of  assize,  little  more 
or  less,  as  well  within  the  rails  as  without  on  every  day  in  every 
week  (except  Sunday  and  the  feast  of  the  Nativity)  for  the  buying 
and  selling  of  all  kinds  of  fruits,  flowers,  roots,  and  herbs  what- 
soever, together  with  all  liberties,  free  customs,  tolls,  stallage, 
and  picage,  and  all  other  profits  to  the  like  market  belonging,  to 
hold  unto  the  use  of  William  Earl  of  Bedford,  his  heirs  and  assigns 
for  ever.  By  Act  of  Parliament  passed  in  63  Geo.  III.  c.  Ixxi. 
reciting  these  letters  patent,  and  that  the  market  had  been  held, 
that  the  Duke  of  Bedford  was  seised  in  fee  of  the  market,  and 
the  ground  and  soil  whereon  it  was  then  holden,  the  owners  of 
the  market  were  authorised  to  take  from  the  seller  the  tolls  then 
usually  taken  or  collected  within  the  market.  The  plaintiffs  were 
the  lessees  of  the  market  under  the  Duke  of  Bedford.  The  defen- 
dant resided  in  *James  Street,  about  seventy  or  eighty  yards  [  *366  ] 
without  the  limits  of  the  market,  and  between  the  hours  of  six 
and  eight  o'clock  of  the  morning  of  the  4th  of  January,  1825,  a 
waggon  loaded  with  greens  was  drawn  up  before  his  door,  and 
the  same  were  there  exposed  to  sale  and  sold  by  him.  There 
was  evidence  to  shew,  that  during  some  part  of  the  time  while 
he  was  selling  the  greens  there  was  room  for  his  cart  in  the 
market.  The  agent  of  the  plaintiffs  demanded  from  the  defen- 
dant a  toll,  but  did  not  apprise  him  that  there  was  room  for  his 
cart  in  the  market.  The  defendant  refused  to  pay  the  toll,  upon 
the  ground  that  he  was  not  bound  to  pay  toll  for  goods  which  he 
sold  in  James  Street.  The  northern  part  of  the  market,  which 
was  next  to  James  Street,  was  that  part  usually  appropriated  to 
carts  and  waggons  with  vegetables.  On  the  north,  the  west, 
and  east  sides  of  the  market,  the  plaintiffs  let  out  to  different 
individuals  part  of  the  space  in  the  market-place  between  the 
denter  stone  and  the  railing,  (that  being  the  space  allotted  for 
carts  and  waggons  with  vegetables,  &c.  for  sale,)  standing-room 
for  their  carts,  for  which  these  persons  paid  yearly  or  weekly 
rents,  and  the  space  so  let  to  them  was  always  kept  for  them, 
and  each  of  the  tenants  had  a  particular  place  for  the  purpose 
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Phikce  of  placing  his  cart  This  standing-room  was  occupied  in  the 
Lbwib.  early  part  of  the  morning  by  the  growers  who  come  from  the 
country,  and  afterwards  by  the  higglers,  and  rent  was  paid  by 
both.  Part  of  the  space  in  the  centre  of  the  market  was  let  out 
to  yearly  tenants  for  sale  of  different  articles,  not  being  fruits, 
flowers,  or  vegetables ;  and  there  were  china  shops,  old  iron 
shops,  and  some  public  houses.  About  one -third  of  the  space 
allotted  for  the  market  was  occupied  with  covered  buildings.  It 
[  *367  ]  appeared  that  toll  had  been  frequently  ^collected  in  James  Street. 
In  consequence  of  so  much  of  the  market-place  being  appro- 
priated to  other  purposes,  the  remaining  space  was  on  ordinary 
occasions  fully  occupied.  The  Lord  Chief  Justice  (without 
adverting  to  the  fact  that  during  part  of  the  time  while  the 
defendant  was  selling  his  vegetables,  there  was  room  for  his  cart 
in  the  market)  was  of  opinion  that  the  lessees  of  the  market  were 
not  entitled  to  maintain  this  action,  unless  they  gave  up  the  whole 
space  for  the  use  of  those  who  attend  it  from  day  to  day  for  the 
purpose  of  selling  those  commodities  to  the  sale  of  which  the 
market  was  devoted,  and  the  plaintiffs  were  nonsuited,  but  liberty 
was  reserved  to  them  to  move  to  enter  a  verdict.  A  rule  nisi 
having  been  obtained  for  that  purpose  in  last  Michaelmas  Term, 

Scarlett  and  Marryat  now  shewed  cause.     *     *     * 
[  368  ]  Gurney,  Deninan^  Brougham^  and  Hutchinson,  contra,  *  *  * 

[  369  ]       Abbott,  Ch.  J. : 

I  thought  at  the  trial  that  before  the  lord  of  this  market  or 
his  lessee  could  complain  in  a  court  of  law  of  a  person  who  sells 
without  the  limits  of  the  market,  as  doing  him  damage,  it  was 
incumbent  upon  him  to  shew,  (or  at  least  that  the  contrary 
should  not  have  appeared  in  evidence  against  him,)  that  no  part 
of  the  market  which  ought  to  be  open  and  free  of  access  for 
the  public  accommodation,  is  with  his  assent  devoted  to  other 
purposes.  I  still  continue  of  the  same  opinion.  It  may  be  true, 
perhaps,  upon  a  critical  examination  of  the  evidence,  that  during 
some  part  of  the  time  when  the  defendant's  cart  was  standing 
in  James  Street,  there  may  have  been  room  for  it  within  the 
limits  of  the  market.    But  assuming  that  to  be  the  fact,  it  would 
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not  alter  my  opinion  as  to  the  right  of  the  plaintiff  to  maintain  Prince 
•this  action,  because  if,  according  to  the  general  and  ordinary  lewib. 
use  which  is  made  of  this  market,  the  public  are  deprived  of  the  [  *370  ] 
accommodation  which  they  ought  to  have,  and  if  it  generally 
happens  that  the  space  allotted  to  them  is  wholly  filled  up,  then, 
inasmuch  as  the  lord  of  the  market  or  the  lessee  cannot  com- 
plain of  a  person  selling  near  the  market  at  a  time  when  it  is 
full,  it  is  incumbent  upon  the  lord  or  the  lessee,  when  on  a 
particular  occasion  it  is  not  wholly  occupied,  to  give  notice  to 
any  person  whom  he  seeks  to  charge  with  a  toll,  that  there  is 
room.  Not  having  done  so  in  this  case,  1  think  he  had  no  right 
to  claim  of  a  person  selling  out  of  the  market  the  same  toll  as 
if  he  had  sold  in  the  market.  It  has  been  said  that  many  of 
these  erections  in  the  market  have  existed  from  very  ancient 
times,  and  that  may  be  so.  Probably  when  the  market  was 
first  erected,  the  space  allotted  for  it  was  more  than  the  public 
accommodation  required,  but  by  the  great  increase  of  population, 
and  the  consequent  increase  of  the  consumption  of  vegetables, 
that  space  has  now  become  insufficient.  Those  erections  and 
those  appropriations  of  the  space  allotted  for  the  market,  which 
in  former  times  might  be  legitimate  and  reasonable,  have  now 
become  illegitimate  and  unreasonable.  Before  the  lord  of  this 
market  can  maintain  an  action  against  any  person  for  defrauding 
him  of  his  toll  by  selling  near  to  it,  he  must  remove  all  the 
obstructions  and  devote  the  whole  of  the  space  to  the  object  for 
the  furtherance  of  which  the  grant  of  a  market  upon  that  space 
was  intended,  viz.  the  accommodation  of  persons  who  come  there 
to  sell  commodities  of  a  particular  description.  It  appeared  in 
evidence  that  there  were  china  shops  and  public  houses  upon 
this  space.  Now,  although  public  *house8  may  be  convenient  [  ♦371  ] 
to  persons  resorting  to  the  market,  yet  they  may  well  be  placed 
without  the  limits  of  the  market.  If  they  are  inconsistent  with 
that  appropriation  of  the  space  which  the  law  contemplated  for 
the  benefit  of  the  public,  the  lord  must  remove  them ;  if  the 
lord  wishes  to  bring  an  action  against  any  person  for  not  selling 
in  the  market,  he  must  first  shew  that  there  has  not  been  such 
an  appropriation  of  the  space  allotted  to  the  market  as  excludes 
that  person  from  the  market. 
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Prince        Batlby,  J. : 

r. 
Lewis*.  I  am  of  the  same  opinion.    Wherever  there  is  the  franchise  of 

a  market,  the  lord  has  certain  rights,  but  he  has  also  certain 

duties  to  perform  towards  the  public  in  respect  of  those  rights. 

One  of  those  duties  towards  the  public  is,  that  the  lord  shall,  as 

far  as  the  limits  of  the  market  will  allow  of,  take  care  that  there 

is  sufi&cient  room  for  all  the  purposes  of  the  market.     Now  this 

is  a  market  created  by  charter  for  a  specific  purpose,  and  having 

specific  limits.     Generally  speaking,  if  the  space  allotted  for  the 

market  is  more  than  is  necessary  for  the  purposes  of  the  market 

in  ordinary  times,  the  lord  may  lawfully  appropriate  a  part  of 

that  space  to  other  purposes ;  but  whenever  the  convenience  of 

the  public  frequenting  the  market  requires  that  the  whole  of  the 

space  shall  be  dedicated  to  the  use  of  the  market,  then,  as  it 

seems  to  me,  there  is  an  obligation  on  the  part  of  the  proprietor 

so  to  dedicate  it.     And  if  at  ordinary  times  there  is  not  sufficient 

space  for  the  purposes  of  the  market,  I  think  that  he  cannot 

bring  any  action  against  a  person  who  sells  out  of  the  limits  of 

the  market,  unless  he  shews  that  he  first  apprized  that  person 

that  there  was,  at  the  time  of  the  sale,  room  in  the  market  to 

[  '372  ]       which  he  might  resort.     *If  the  lord  does  communicate  that  to 

the  party,  then  there  may  be  an  obligation  on  him  to  go  into 

the  market,  but  he  is  not  bound  to  attend  de  die  in  diem  for  the 

purpose  of  seeing  whether  there  be  or  be  not  room.     Now,  in  this 

case,  the  plaintiffs  did  not  apprize  the  defendant  that  there  was 

room  for  him  in  the  market,  but  they  merely  demanded  the  toll. 

In  my  opinion  there  was  a  fraud,  but  it  was  a  fraud  practised  by 

the  lessees  of  the  market,  and  not  by  the  defendant.     One  of  the 

objects  which  ought  to  be  attended  to  by  the  owner  of  a  market 

is,  that  the  nuisance,  which  is  the  necessary  consequence  of  it, 

shall  be  confined  to  the  limits  of  the  market.     Now  in  this  case 

it  appears,  that  on  market  days  James  Street,  which  is  out  of 

the  market,  was  treated  by  the  lessees  as  a  part  of  the  market. 

It  was  encumbered  with  carts.     The  lord  of  the  market  claimed 

a  toll  of  the  persons  selling  in  that  street,  he  therefore  permitted 

them  to  sell  there,  provided  they  paid  him  the  toll,  but  if  they 

did  not,  then  he  considered  them  as  wrong-doers.    In  my  opinion 

this  nonsuit  was  right,  because  it  was  clearly  proved  that  there 
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was  not  sufficient  room  for  the  purposes  of  the  market  within       Prince 
the  specified  limits  on  ordinary  occasions,  and  there  was  no       lewib. 
specific  communication  to  the  defendant  at  the  time  he  was 
selling  in  James  Street,  that  there  was  room  for  him  to  place 
his  cart  within  the  limits  of  the  market. 

LiTTLEDALS,  J.  :  + 

1  am  of  opinion  that  this  nonsuit  was  right.     The  Duke  of 
Bedford  is  the  owner  of  the  soil,  and  has  a  grant  from  the  Crown 
to  hold  a  market,  *which  grant  is  confirmed  by  Act  of  Parliament.       [  *378  ] 
Such  a  grantee  is  not  bound  to  extend  the  market  over  the  whole 
of  the  soil ;  he  may  appropriate  so  much  only  of  the  soil  as  is 
sufficient  for  the  purposes  of  the  market,  and  he  may  shift  and 
change  the  market  to  different  parts  of  the  space  specified  in  the 
grant.     That  was  expressly  decided  in  Curwen  v.  Salkeld.  I     The 
Duke  of  Bedford,  as  the  owner  of  this  franchise,  therefore,  was 
not  bound  to  appropriate  the  whole  of  the  space  mentioned  in 
the  grant  to  the  purposes  of  the  market,  unless  it  was  actually 
necessary ;  but  before  he  or  his  lessee  can  bring  an  action  for 
the  disturbance  of  the  franchise,  I  think  he  is  bound  to  shew 
that  he  has  left  sufficient  room  for  the  purposes  for  which  the 
franchise  was  granted  to  him.     Now  here  it  appears,  that  there 
is  not  room  at  all  times  of  the  year  for  the  persons  resorting  to 
this  market.    In  consequence  of  this,  many  persons,  and  among 
them  the  defendant,  sell  out  of  the  market.     I  concur  in  the 
argument  urged  on  the  part  of  the  plaintiffs,  that,  generally 
speaking,  in  such  an  action  as  this,  it  lies  upon  the  defendant 
to  shew  that  there  is  not  room  for  him  within  the  market ;  for 
when  the  plaintiffs  have  once  established  their  right,  and  it 
appears  that  the  defendant  has  sold  things,  which  are  the  subject 
of  sale  in  the  market,  so  near  that  it  would  prima  facie  be  a 
fraud  upon  the  owner  of  the  market,  it  lies  upon  the  defendant 
to  rebut  the  case  so  established.    But  here  it  was  shewn,  that 
a  part  of  the  space  allotted  for  the  market  was  appropriated  to 
other  purposes.     There  were  china  shops,  an  old  iron  shop,  and 
some  public  houses.     The  *plaintiffs  had  no  right  to  put  them       [  •874  ] 

t  llolroyd,   J.   not    haying    been      no  opinion, 
present  during  the  argument,  gave  X  7  B.  B,  510  (3  East,  538). 
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Pbikcb      into  that  space  which  was  distinctly  appropriated  by  the  grant 

r, 

Lewis.  for  the  sale  of  fruit,  flowers,  and  vegetables.  The  lord  of  the 
market  has  the  direction  of  the  market ;  he  may  direct  the  vege- 
tables to  be  sold  in  one  place,  the  fruit  in  another,  the  flowers 
in  another.  So  he  may  direct  that  carts  should  come  to  one 
place  and  baskets  to  another,  by  virtue  of  the  general  power 
which  he  has  as  lord  of  the  market,  but  he  is  bound  to  appro- 
priate the  whole  space  to  the  purposes  of  the  market,  if  the 
public  convenience  require  it.  Many  actions  similar  to  this 
have  been  brought  against  individuals  selling  their  goods,  so 
as  to  defraud  the  lord  of  a  market ;  but  in  all  those  cases 
it  appeared  in  proof,  that  there  was  sufficient  room  for  those 
persons  to  come  there  if  they  thought  fit;  and  I  infer  from 
thence,  that  it  is  necessary  for  the  lord  of  the  market  always 
to  set  out  sufficient  space  for  the  purposes  of  the  market.  If 
the  right  claimed  by  the  plaintiffs  were  established,  the  Duke  of 
Bedford  or  his  lessees  would  gain  more  by  this  market  than 
they  have  a  right  to  do.  They  have  now  the  full  profit  of  the 
market,  for  they  have  the  benefit  of  toll  upon  all  the  goods  sold 
there ;  but  by  this  action  his  lessees  seek  to  establish  a  right 
to  toll  upon  goods  sold  in  Bussell  Street  and  James  Street, 
which  are  without  the  limits  of  the  market ;  by  that  means 
they  would  gain  a  much  larger  profit  than  they  have  a  right  to 
do.  It  is  said,  that  upon  the  morning  in  question  there  was 
sufficient  space  for  the  defendant  to  place  his  waggon  within 
the  market ;  but  it  appeared  in  evidence,  that  for  a  considerable 
part  of  the  year  the  market  was  so  occupied  that  it  was  impossible 

[  *375  ]  for  the  defendant  to  get  into  it.  I  think  he  is  *not  bound  to  be 
upon  the  watch  day  by  day,  and  hour  by  hour,  to  get  a  spot 
where  his  cart  can  stand.  As  it  was  proved  that  the  market 
was  generally  occupied,  it  lay  upon  the  plaintiffs  to  shew  that 
the  defendant  knew,  that  on  the  morning  in  question  there  was 
space  for  his  cart  in  the  market.  The  rule  for  a  new  trial  must 
be  discharged. 

Ride  dischargedA 

I  In  order  to  maintain  an  action  near  to  the  market,  but  out  of  ita 

of  this  nature,  it  seems  to  be  incum-  limits,   in  order  to  avoid  the  toll, 

bent  on  the  plaintiff  to  establish  that  See  Bldkey  v.  Dinsdale,  Cowp.  661. 
the  defendant/ratu2u/en^/^  sold  goods 
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KEEGAN  V.   SMITH.  i826. 

April  26. 
(5  Bam.  &  Cress.  375—378;  S.  0.  8  Dowl.  &  Ey.  118;  4  L.  J.  K  B.  189.) 

A  husband  is  liable  for  necessaries  provided  for  his  wife  pending  a         '-        -^ 
suit  in  the  Ecclesiastical  Court,  and  before  alimony  decreed,  although 
a  decree  afterwards  made  directs  the  alimony  to  be  paid  from  a  date 
before  the  time  when  the  necessaries  were  provided  for  the  wife. 

Assumpsit  for  meat,  drink,  washing,  lodging,  and  other 
necessaries,  found  and  provided  for  Eliza  Ann,  the  wife  of  the 
defendant.  At  the  trial  before  Abbott,  Gh.  J.,  at  the  Middlesex 
sittings  after  Trinity  Term,  1826,  it  appeared,  that  the  action 
was  brought  by  the  plaintiff  to  recover  the  sum  of  81Z.  6«.  2d. 
for  board  and  lodgmg,  furnished  to  the  defendant's  wife,  from 
the  19th  of  July  to  the  8th  November,  1824.  The  plaintiff's  case 
was  admitted.  On  the  part  of  the  defendant  it  was  proved,  that 
his  wife,  in  February,  1824,  had  instituted  a  suit  in  the  con- 
sistory court  for  the  restitution  of  conjugal  rights,  and  in  about 
a  month  after,  another  suit  for  cruelty  and  adultery.  In  the 
latter  suit  the  Court,  on  the  3rd  of  December,  1824,  decreed, 
that  the  defendant  should  pay  to  his  wife,  pendente  lite,  80Z.  *per  [  *376  } 
annum,  in  quarterly  payments,  to  commence  from  the  8th  of 
March  preceding.  There  was  no  distinct  evidence  that  that  sum 
had  been  paid,  but  the  registrar  of  the  Court  proved,  that,  in 
default  of  payment,  a  monition  might  have  issued  within  fifteen 
days  after  the  decree,  and  that  no  such  monition  had  ever  issued. 
The  Lord  Chief  Justice  was  of  opinion,  that,  even  assuming 
that  there  was  evidence  sufficient  to  shew  that  the  alimony  had 
been  paid  from  the  8th  March,  1824,  still,  as  the  decree  for 
alimony  was  made  subsequently  to  the  time  when  the  plaintiff's 
demand  accrued,  it  was  no  defence  to  the  present  action ;  and  he 
directed  a  verdict  to  be  entered  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  for  that 
purpose  having  been  obtained  in  last  Michaelmas  Term, 

Denman  and  Mavle  now  shewed  cause : 

The  debt  was  contracted  by  the  defendant's  wife  between  the 
commencement  of  the  suit  in  the  Ecclesiastical  Court  and  the 
decree  for  ahmony.    During  that  period  it  was  uncertain  whether 
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Keeoan  any  or  what  alimony  would  be  allowed.  A  perfect  right  of  action 
Smith.  ^^^  once  accrued  to  the  plaintiff;  that  cannot  be  barred  by 
matter  arising  ex  post  facto.  It  is  true,  that  the  decree  directs 
the  alimony  to  be  paid  in  respect  of  the  period  during  which  the 
plaintiff's  demand  accrued  ;  but  the  circumstance  of  a  husband 
having  become  bound  by  agreement,  or  by  a  judgment  of  a  court 
of  competent  jurisdiction,  to  pay  alimony  from  an  antecedent 
period,  cannot  bar  a  right  acquired  before  he  became  so  bound. 

[  377  ]  Tindal,  contra  : 

It  is  laid  down  by  Lord  Mansfield,  in  Ozard  v.  Darnford,\ 
that  where  the  husband  and  wife  live  separate,  the  person  who 
gives  credit  to  the  wife  is  to  be  considered  as  standing  in  her 
place,  inasmuch  as  the  husband  is  bound  to  maintain  her  ;  and 
the  spiritual  court,  or  a  court  of  equity,  will  compel  him  to  grant 
her  an  adequate  alimony ;  and  if  upon  separation  the  husband 
agrees  to  make  her  a  separate  allowance  and  pays  it,  he  is  not 
liable,  because  she  has  no  further  demands  upon  him.  Now  in 
this  case  the  wife  had  obtained  a  decree  in  the  Ecclesiastical 
Court  for  alimony,  payable  in  respect  of  the  period  during  which 
the  plaintiff's  claim  accrued,  and  it  must  be  taken  upon  the 
evidence  that  that  alimony  was  paid.  She  therefore  had  no 
further  claim  upon  her  husband ;  the  plaintiff,  her  creditor, 
stands  in  her  situation,  and  therefore  can  have  no  claim  against 
him. 

Abbott,  Ch.  J. : 

At  the  time  when  this  credit  was  given  it  was  uncertain 
whether  any  or  what  alimony  would  be  allowed.  The  decree 
of  the  Ecclesiastical  Court  by  which  it  was  allowed,  took  place 
after  the  whole  debt  claimed  by  the  plaintiff  was  incurred^  I  am 
of  opinion,  that  the  plaintiff's  right  of  action  cannot  be  taken 
away  by  an  event  which  has  happened  subsequent  to  the  time 
when  that  right  of  action  accrued.  The  rule,  therefore,  for 
entering  a  nonsuit  must  be  discharged. 

Bayley,  J. : 
Although  the  creditor  may  be  considered  as  claiming  through 
t  Selw.  N.  P.  279. 
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the  wife,  yet  if  the  husband  does  *not  supply  the  wife  with  the      Kbegan 
means  of  procuring  necessaries,  he  gives  her  a  credit ;  and  upon       smith. 
that  ground  the  law  implies  an  authority  from  the  husband  to       [  •stb  ] 
her,  that  she  may  contract  for  what  is  absolutely  necessary  for 
her  sustenance.     In  this  case  there  is  no  proof  that  the  husband 
supplied  her  with  necessaries  from  the  19th  of  July  to  the  8th 
November,  1824,  during  which  period  the  plaintiff's  demand 
accrued.      The  wife,   therefore,    had    an    authority  from    the 
husband  to  contract  the  debt  in  question. 

HoLBOYD  and  Littlbdalb,  J  J.  concurred. 

Ride  discharged. 


DOE  D.   TUENBULL  and   Others  v.  BROWN.  i826. 

April  24. 
(5  Barn.  &  Cress.  384—385  ;  8  Dowl.  &  Ry.  100.)  1 

Where  an  award  is  void,  and  nothing  can  be  done  upon  it  without  '■  J 
suit,  the  Court  will  not  interfere  to  set  it  aside,  because  such  suit  must 
fail.  But  where  a  cause  is  referred  by  order  of  N.  P.,  and  the  arbitrator 
has  power  to  order  a  verdict  to  be  entered  for  either  party,  and  he 
makes  an  award,  ordering  a  verdict  to  be  entered ;  although  such  award 
be  void,  the  Court  will  set  it  aside,  for  otherwise  the  party  in  whose 
favour  the  award  is  made  will  have  judgment  upon  the  verdict  without 
any  new  proceeding  to  enforce  the  award. 

Ejectment.  At  the  Carlisle  Summer  Assizes,  1824,  when  this 
cause  came  on  for  trial  it  was  referred,  by  order  of  Nisi  Prius,  to 
a  barrister,  who  had  power  to  direct  in  whose  favour  the  verdict 
should  be  entered.  In  April,  1825,  no  award  having  been  made, 
the  lessors  of  the  plaintiff  by  notice  in  writing  revoked  the 
submission.  In  August,  1825,  the  arbitrator  made  an  award, 
directing  a  verdict  to  be  entered  for  the  defendant.  In  Michael- 
mas Term,  1825,  Alderson  obtained  a  rule  nisi  to  set  aside  the 
award ;  against  which 

Patteson  now  shewed  cause : 

This  rule  was  obtained  on  the  ground,  that  the  award  was 
made  after  the  submission  had  been  revoked.  But  the  order  of 
Nisi  Prius  is  an  instrument  of  a  higher  nature  than  a  mere 
writing  not  under  seal,  and  cannot  be  revoked  by  such  a  writing. 

18—2 
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Dob  d.  The  authority  of  the  arbitrator  was  not  therefore  affected  by  the 
«.  mere  notice  in  writing  given  in  this  case.    If,  however,  his 

Beowk.  authority  was  gone,  the  award  is  a  nullity,  and  there  is  nothing 
for  the  Court  to  set  aside :  King  v.  Joseph  A  In  Clapham  v. 
Higham,l  the  Court  certainly  did  set  aside  an  award  made  after 
the  revocation  of  the  arbitrators'  authority,  but  in  the  judgment 
it  is  never  noticed  that  the  award  was  void  in  itself. 

[  ^85  ]  Alderson,  ccmtra,  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

This  is  clear,  where  an  award  may  be  considered  as  a  nullity, 

and  nothing  can  be  done  upon  it  but  by  suit,  the  Court  will  not 

interfere  to  set  aside  the  award;  because  any  suit  brought  to 

enforce  it  must  fail.    But  the  award  before  us  orders  a  verdict 

to  be  entered  for  the  defendant,  who  will  be  entitled  to  judgment 

thereon  unless  we  interfere.     The  rule  must,  therefore,  be  made 

absolute. 

Rule  absolute. 


[392] 


1826.  TAYLOR  V.  TAYLORS 

May  2.  ^ 

(5  Bam.  &  Cress.  392—394  ;  S.  C.  8  Dowl.  &  Ey.  159.) 


The  Court  would  not,  under  the  Bankruptcy  Act  of  1825  (6  Geo.  IV. 
c.  lA,  8. 108),  set  aside  an  execution  issued  upon  a  judgment  obtained  by 
default,  confession,  or  nil  dia't,  and  served  and  levied  by  seizure  ux>on 
the  property  of  a  bankrupt  before  his  bankruptcy,  the  statute  not 
rendering  the  execution  in  such  case  void,  but  merely  enacting  that  the 
plaintiff  in  such  execution  shall  share  rateably  with  the  other  creditors. 

The  defendant,  by  warrant  of  attorney  of  the  4th  of  November, 
1825,  authorized  certain  attornies  therein  named  to  appear  for 
him  and  suffer  judgment  by  nil  dicit  as  of  last  Trinity  Term  or 
Michaelmas  Term  then  next  for  4,0002.,  with  a  defeazance  to  be 
void  on  the  payment  of  2,000Z.  on  demand.  Judgment  for 
4,000Z.  by  nil  dicit  was  signed  by  the  plaintiff  on  the  22nd  of 

f  5  Taunt.  452.  under  the  Act  of  1883— (1885)   14 

X  1  Bing.  87.  Q.  B.  D.  966,  970;  54  L.  J.  Q.  B. 

§  Cited  by  Cave,  J.  in  Ex  parte  316,  318.— E.  C. 

CroBsihwaite,   In  re  Pearce — a   case 
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March,  1826,  and  a  writ  oi  fieri  facias  thereon  issued,  directed  to  Taylob 
the  sheriffs  of  London,  returnable  on  Wednesday  next  after  fifteen  taylob. 
days  of  Easter,  commanding  him  to  levy  2,041Z. ;  and  under  that 
writ  the  sheriff  seized  the  goods  of  the  defendant,  and  was  in 
possession  on  and  before  the  7th  of  April.  On  that  day  an  act 
of  bankruptcy  was  committed  by,  and  a  docket  was  struck  against 
the  defendant,  and  on  the  10th  a  commission  issued,  and  on  the 
11th  he  was  duly  declared  a  bankrupt,  and  a  provisional  assign- 
ment executed.  On  the  10th  of  April  notice  of  the  docket  and 
commission  was  served  on  the  sheriff.  A  rule  nisi  had  been 
obtained  for  setting  aside  the  execution  in  this  case,  and  for  a 
stay  of  proceedings  in  the  mean  time,  on  the  ground  that  by  the 
statute  6  Geo.  lY.  c.  16,  s.  108,  under  the  circumstances  of  this 
case  the  execution  creditor  was  *not  entitled  to  avail  himself  of  [  *^^^  3 
the  execution.  That  section  enacts,  '^  that  no  creditor  having 
security  for  his  debt,  or  having  made  any  attachment  in  London 
or  any  other  place  by  virtue  of  any  custom  there  used,  of  the 
goods  and  chattels  of  the  bankrupt,  shall  receive  upon  such 
security  or  attachment  more  than  a  rateable  part  of  such  debt, 
except  in  respect  of  any  execution  or  extent  served  and  levied  by 
seizure  upon,  or  any  mortgage  of  or  lien  upon,  any  part  of  the 
property  of  such  bankrupt  before  the  bankruptcy.  Provided  that 
no  creditor,  though  for  a  valuable  consideration,  who  shall  sue 
out  execution  upon  any  judgment  obtained  by  default,  confession, 
or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  prejudice 
of  other  fair  creditors,  but  shall  be  paid  rateably  with  such 
•creditors  ;  "  and  now 

The  Attorney 'General  and  Storks  were  heard  against  the 
rule,  and  Scarlett  and  F,  Pollock  in  support  of  it : 

The  principal  question  discussed  was,  whether  an  act  of  bank- 
ruptcy having  been  committed,  and  a  commission  having  issued 
4ifter  seizure,  under  an  execution  on  a  judgment  by  nil  dicit ^  but 
before  the  return  of  the  fi.  fa,  would  defeat  the  execution  under 
the  108th  section  of  the  Bankrupt  Act,  6  Geo.  IV.  c.  16.  It  was 
contended  against  the  rule,  .that  this  was  a  case  within  the 
exception  of  the  enacting  part  of  the  108th  section,  because  the 
execution   was  levied  by   seizure   before  the  bankruptcy;  and 
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Taylob  although  the  terms  of  the  proviso  were  very  large,  they  must 
Taylob.  receive  a  reasonable  construction ;  for  it  never  could  have  been 
intended  to  apply  to  a  judgment  obtained  any  length  of  time 
before  the  bankruptcy.  It  was  probably  meant  to  apply  to  those 
cases  only  where,  pending  an  action,  such  a  judgment  by  nil  dicit 
[  •394  J  *was  given.  Secondly,  it  was  contended  that  the  execution  was 
not  void.  On  the  other  hand,  it  was  argued,  that  the  exception 
in  the  enacting  part  of  the  clause  must  have  been  intended  to 
apply  to  judgments  not  comprehended  in  the  proviso,  otherwise 
it  meant  nothing.  Those  would  be  judgments  obtained  on 
verdicts  which  would  be  by  a  public  not  a  secret  act.  It 
evidently  appeared  from  the  words  used  in  the  proviso,  that  the 
object  of  the  Legislature  was  to  discountenance  secret  securities. 

HOLROYD,   J. : 

The  Act  does  not  say  that  the  execution  shall  be  void,  or  that 
the  creditor  shall  not  avail  himself  of  it,  but  merely  that  he  shall 
not  avail  himself  of  it  to  the  prejudice  of  other  fair  creditors,  but 
shall  be  paid  rateably  with  them.  If  the  true  construction  of 
the  Act  be  that  contended  for  on  the  part  of  the  assignee  of  the 
bankrupt,  he  is  not  without  a  remedy ;  he  may  bring  an  action 
of  trover  against  the  sheriff  if  the  goods  be  removed,  or  he  may 
petition  the  Lord  Chancellor.  The  question  upon  the  Act  of 
Parliament  is  of  very  general  importance.  It  is  therefore  fit  that 
the  parties  should  have  an  opportunity  of  raising  the  question 
upon  record,  if  indeed  it  be  a  question  to  be  determined  in  a 
court  of  law ;  of  which,  however,  I  entertain  considerable  doubt. 

LiTTLEDALE,  J.  concurrcd. 

Rule  discharged. 


[406] 


1826.  FENNELL  and  Another  v.  RIDLER. 

May  5. 

(5  Bam.  &  Cress.  406—409 ;  S.  C.  8  Dowl.  &  Ry.  204 ;  4  L.  J.  K  B.  207.) 


A  horse- dealer  cannot  maintain  an  action  upon  a  contract  for  the  sale 
and  warranty  of  a  horse  made  by  him  upon  a  Sunday. 

This  cause  was  tried  before  Park,  J.  at  the  Summer  Assizes 
for  the  county  of  Warwick,  1825,  and  a  verdict  was  found  for  the 
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plaintiff.  A  rule  nisi  was  obtained  for  entering  a  nonsuit,  and  Fekhell 
cause  was  shewn  against  the  rule  on  a  former  day  in  this  Term.  bidleb. 
Clarke  was  heard  against  the  rule,  and  Adams,  Serjt.  and  Balgxiy 
contra.  The  material  facts  of  the  case,  the  arguments  urged  by 
the  respective  counsel,  and  the  authorities  cited,  are  so  fully 
commented  upon  in  the  judgment  of  the  Court,  that  it  is  unneces- 
sary to  state  them  here. 

Cur.  adv.  vult. 

Batlby,  J.  now  delivered  the  judgment  of  the  Court  :+ 

This  case  came  before  the  Court  upon  a  motion  for  a  new 
trial.  It  was  an  action  upon  the  warranty  of  a  horse.  The 
plaintiffs  were  horse-dealers,  and  the  horse  was  bought  and  the 
warranty  given  on  a  Sunday,  and  the  only  question  was,  whether, 
under  the  29  Car.  I.  c.  7,  the  purchase  was  illegal,  and  the 
plaintiffs  precluded  from  maintaining  the  action.  That  is  an 
Act  for  the  better  observation  of  Sunday,  and  after  directing 
that  every  person  shall  on  every  Lord's  day  apply  himself  to  the 
observation  of  the  same  by  exercising  himself  in  the  duties  of 
piety  and  true  religion,  publicly  and  privately,  one  of  its  provi- 
sions is,  that  no  tradesman,  artificer,  workman,  labourer,  or 
other  person  whatsoever,  shall  do  or  exercise  any  worldly  labour, 
business,  or  work  of  their  ordinary  callings  upon  the  Lord's 
day,  or  any  part  *thereof,  works  of  necessity  and  charity  only  [  •^o^  ] 
excepted.  That  the  purchase  of  a  horse,  by  a  horse-dealer,  is  an 
exercise  of  the  business  of  his  ordinary  calling  no  one  can  doubt. 
And  is  there  any  thing  in  the  spirit  or  frame  of  this  Act  which 
will  take  such  a  purchase  out  of  its  operation?  The  spirit  of 
the  Act  is  to  advance  the  interests  of  religion,  to  turn  a  man's 
thoughts  from  his  worldly  concerns,  .and  to  direct  them  to  the 
duties  of  piety  and  religion ;  and  the  Act  cannot  be  construed 
according  to  its  spirit  unless  it  is  so  construed  as  to  check  the 
career  of  worldly  traffic.  And  is  there  any  thing  in  the  frame  of 
it  to  prevent  its  applying  to  the  case  in  question  ?  It  does  not 
indeed  apply  to  all  persons,  but  to  such  only  as  have  some 

+  This  judgment  is  referred  to  as      Sparrow  (1827)  at  pp.  516,  517,  post 
having  settled  the  law,  by   Best,      (4  Bing.  84,  88).— R.  C. 
Ch.  J.   and  Pabk,   J.  in  Smith  v. 
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Fknnell  ordinary  calling ;  and  the  interposition  of  the  word  "  business  " 
RiDLKB  between  the  words  *'  labour  and  work  "  might  justify  a  question, 
whether  it  included  every  description  of  the  business  of  a  man's 
ordinary  calling,  or  whether  it  was  not  confined  to  such  as  was 
manual  and  calculated  to  meet  the  public  eye.  There  is  nothing, 
however,  in  the  Act  to  shew  that  it  was  passed  exclusively  for 
promoting  public  decency,  and  not  for  regulating  private  conduct; 
and  though  I  expressed  a  doubt  upon  this  point  in  Bloxsome  v. 
Williams, \  I  am  satisfied  upon  further  consideration  that  it 
would  be  a  narrow  construction  of  the  Act,  and  a  construction 
contrary  to  its  spirit,  to  give  it  such  a  restriction.  Labour  may 
be  private  and  not  meet  the  public  eye,  and  so  not  offend  against 
public  decency,  but  it  is  equally  labour,  and  equally  interferes 
with  a  man's  religious  duties.  The  same  may  be  said  of  business 
[  •403  ]  or  of  work.  Each  may  be  public  and  meet  the  public  eye ;  *each 
may  be  private  and  concealed.  There  is  nothing,  therefore,  in 
the  position  of  the  word  *' business"  between  those  of  "labour 
and  work,"  which  in  our  judgment  can  justify  us  in  giving  to  it 
any  thing  but  its  ordinary  meaning ;  and  it  seems  to  us  that 
every  species  of  labour,  business,  or  work,  whether  public  or 
private,  in  the  ordinary  calling  of  a  tradesman,  artificer,  work- 
man, labourer,  or  other  person,  is  within  the  prohibition  of  this 
statute.  The  statute,  in  direct  terms,  provides  that  every  person 
shall  apply  himself  to  the  observation  of  the  Lord's  day,  publicly 
and  privately ;  so  that  private  as  well  as  public  conduct  was 
expressly  within  its  contemplation.  Li  Drury  v.  Defontain€,l 
Lord  Chief  Justice  Mansfield  (after  the  Court  had  taken  time  to 
consider)  lays  it  down,  that  if  any  man  in  the  exercise  of  his 
ordinary  calling,  make  a  contract  on  a  Sunday,  that  contract 
would  be  void  (and  the  case  before  him  was  a  private  contract 
for  the  purchase  of  a  horse),  but  he  shewed  that  that  case  was 
not  within  the  statute,  because  no  one  of  the  parties  was  in  the 
exercise  of  the  business  of  his  ordinary  calling.  His  expression 
that  the  contract  would  be  void,  probably  meant  only  that  it 
would  be  void  so  as  to  prevent  a  party  who  was  privy  to  what 
made  it  illegal  from  suing  upon  it  in  a  court  of  law,  but  not  so 

t  27  R.  R.  337  (3  B.  &  C.  232).  Smith  v.  Sparrow  (1827)  pp.  514, 517» 

X  1  Taunt.  131,  135.     [Overruled,      post  (4  Bing.  84,  88).] 
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as  to  defeat  a  claim  upon  it  by  an  innocent  party  ;  and  so  it  was  Fenkell 
considered  by  this  Court  in  Bloxsome  v.  WilliarmA  That  was  ridlbb. 
also  the  case  of  a  private  sale  of  a  horse,  and  an  action  brought 
upon  a  warranty,  and  to  recover  back  the  price.  The  objection 
was  made  that  the  purchase  was  on  a  Sunday.  Though  I 
expressed  the  doubt  I  have  mentioned,  whether  the  statute 
♦applied  to  private  sales,  such  as  were  not  open  breaches  of  [  *409  ] 
the  Sunday,  that  was  not  the  ground  of  the  decision,  but  very 
distinct  grounds  were  stated  to  shew  that  the  statute  did  not 
apply,  for  the  sale  was  substantially  not  on  the  Sunday  but  on 
a  Tuesday.  The  defendant  was  the  only  person  who  was  in  the 
exercise  of  his  ordinary  calling,  and  the  plaintiff  did  not  know 
what  his  calling  was,  so  that  the  defendant  was  the  only  person 
who  had  violated  the  statute,  and  it  would  have  been  against 
justice  to  have  allowed  him  to  take  advantage  of  his  own  wrong 
to  defeat  the  rights  of  the  plaintiff,  who  was  innocent.  These 
cases,  therefore,  tend  to  support  the  present  objection.  And 
upon  the  principle  that  this  statute  is  entitled  to  such  a  con- 
struction as  will  promote  the  ends  for  which  it  was  passed,  that 
it  applies  to  private  as  well  as  public  conduct,  and  that  the 
purchase  by  the  plaintiff  was  within  the  mischief  intended  to  be 
suppressed,  and  within  the  words  made  use  of  to  suppress  it,  we 
are  of  opinion  that  -the  plaintiffs  cannot  maintain  the  present 
action,  and  that  the  rule  for  a  new  trial  must  be  made  absolute. 

Ride  absolute. 


THE  KING  V.  The  Justices  of  WAEWICK.  i826. 

May  1* 
(5  Bam.  &  Cress.  430—431 ;  8.  0.  8  Dowl.  &  By.  147  ;  4  L.  J.  K.  B.  208.)  ^L 

Where  a  coroner  holds  two  or  more  inquisitions  at  the  same  place  on         L  *^^  -» 
the  same  day,  he  is  only  entitled  to  one  sum  of  9d,  a  mile  for  travelling 
expenses,  from  the  place  of  his  abode  to  the  place  where  the  inquisitions 
are  holden. 

A  RULE  had  been  obtained  for  a  mandamus  to  the  justices  for 
the  county  of  Warwick,  commanding  them  to  allow  certain  fees 
to  one  of  the  coroners  for  that  county.  It  appeared  that  the 
applicant  had,  on  some  occasions,  held  several  inquests  on  the 


+  27  R.  R.  337  (3  B.  &  C.  232). 
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same  day  at  the  same  place,  and  for  each  he  demanded  the  fee 
of  11. ,  and  the  sum  of  9d.  a  mile  for  the  distance  from. his  usual 
place  of  abode  to  the  place  where  the  inquests  were  held.  On 
another  occasion,  the  coroner  had  gone  from  his  own  house  to  A. 
to  hold  an  inquisition  there,  and  from  A.  proceeded  to  B.  for  the 
like  purpose,  and  he  demanded  for  travelling  expenses  9d.  a  mile 
from  his  residence  to  A.,  and  also  from  his  residence  to  B.  The 
justices,  at  the  last  Epiphany  Sessions,  allowed  11.  for  each 
inquisition,  and  in  the  cases  first  mentioned  one  sum  of  9d.  a 
mile  from  the  residence  of  the  coroner  to  the  place  where  the 
inquisitions  were  holden ;  and  in  the  last  instance  9d.  a  mile  from 
the  coroner's  house  to  A.,  and  from  A.  to  B. 

The  Attorney-General  and  Holbech  shewed  cause,  and  con- 
tended, that  the  justices  had  put  the  right  construction  upon  the 
statute  25  Geo.  II.  c.  29,  s.  1,+  which  provided,  that  for  every 
inquisition  which  shall  be  duly  taken  in  England  by  any  coroner, 
the  sum  of  208. ;  and  for  every  mile  which  he  shall  be  compelled 
to  travel  from  the  usual  place  of  his  abode  to  take  such  inquisition, 
the  further  sum  of  9d.  over  and  above  the  said  sum  of  20«.,  shall 
be  paid  out  of  the  county  rates. 

Scarlett y  contra,  contended,  that  the  coroner  was  in  every 
case  entitled  to  the  fee  of  20^. ;  and  9d.  a  mile  from  the  place  of 
his  abode  to  the  place  of  holding  the  inquest. 

Abbott,  Ch.  J. : 

Where  a  coroner  holds  two  or  more  inquisitions  at  the  same 
place  on  the  same  day,  it  cannot  be  said  that  he  is  compelled  to 
travel  thither  in  order  to  take  the  second  and  subsequent  inqui- 
sitions. His  journey  has  been  accomplished  in  order  to  hold  the 
first.  In  like  manner,  when  he  had  gone  to  A.  for  the  purpose 
of  holding  one  inquisition,  and  proceeded  thence  to  B.  to  hold 
another,  it  cannot  be  said  that  he  travelled  further  than  from  A. 
to  B.,  in  order  to  discharge  his  duty  in  this  second  instance. 


t  Eepealed  by  the  Coroners  Act, 
1887  (50  &  51  Vict.  c.  71 )  s.  45.  But 
the  decision  may  be  applicable  to  the 


Rule  discharged. 

schedule  of  aUowances  made  under 
section  25  of  this  Act. — ^R.  C. 
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THE  KING  V.  The  Justices  of  ESSEX.  i826. 

(5  Bam.  &  Cress.  431-433 ;  S.  C.  7  Dowl.  &  Ry.  658  ;  5  L.  J.  M.  C.  65.)  [  431  ] 

In  a  notice  of  appeal  against  an  order  of  two  justices  for  stopping  or 
diverting  a  public  footway,  it  is  necessary  to  state  that  the  party 
intending  to  appeal  is  injured  or  aggrieved  by  the  order. 

At  the  Epiphany  Sessions  for  the  county  of  Essex,  1826, 
George  Frost  appealed  against  an  order  made  by  two  justices,  for 
diverting  and  turning  a  certain  part  of  a  public  footway  in  the 
parish  of  Mountnessey,  in  the  said  county.  It  was  stated  in  the 
notice  of  appeal,  that  George  Frost,  of  the  parish  of  Mountnessey, 
a  rated  inhabitant  of  the  said  parish,  intended  to  appeal  against  the 
order,  &c.,  but  it  was  not  stated  that  he  was  injured  or  aggrieved 
by  the  order,  and  it  was  objected,  that  the  *65  Geo.  III.  c.  68,  s.  3,  '-  -" 
gave  the  right  of  appeal  only  to  the  person  or  persons  injured  or 
aggrieved  +  by  the  order  or  proceeding ;  and  that  it  was  therefore 
necessary  for  the  party  intending  to  appeal,  to  shew  by  his  notice 
that  he  was  a  person  injured  or  aggrieved  ;  for  otherwise  he  did 
not  come  within  the  description  of  persons  entitled  to  appeal. 
The  Court  of  Quarter  Sessions  were  of  opinion  that  the  notice 
was  insufficient  in  this  respect,  and  they  refused  to  hear  the 
appeal.  A  rule  nisi  had  been  obtained  by  Jessopp  for  a  man- 
damus commanding  the  justices  to  cause  continuances  to  be 
entered,  and  to  hear  and  determine  the  merits  of  the  appeal  at 
the  next  Quarter  Sessions. 

Knox  and  Brodrick  shewed  cause,  and  contended,  as  before, 
that  the  party  could  not  shew  himself  to  be  entitled  to  appeal 
unless  he  described  himself  as  a  party  grieved. 

Jessopp  and  Doivling,  contra : 

The  statute  in  question  does  not  require  that  the  grounds  of 
the  appeal  should  be  stated ;  the  party  was  not  therefore 
bound  to  shew  how  he  was  aggrieved  by  the  order.  That  was  to 
be  made  out  by  evidence  at  the  hearing  of  the  appeal ;  and  if  he 
could  not  shew  himself  aggrieved,  it  would  be  a  sufficient  reason 
for  dismissing  the  appeal.     Prima  facie  every  person  is  aggrieved 

t  The  expression  of  the  Highway      he  would  be  injured  or  aggrieved." 
Act,  1835  (5  &  6  Will.  IV.  c.  50)  s.  88,      — R.  C. 
is — **  any  person  who  may  think  that 
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The  Kino  by  the  stopping  up  or 'diverting  of  a  public  footway,  and  as  the 
ThbJus-  appellant  is  not  compelled  to  state  how  he  is  aggrieved,  it  would 
^E^sKj^*^      be  useless  to  describe  himself  as  a  party  aggrieved.     That  would 

not  give  the  respondents  any  information  as  to  the  nature  of  the 

case  which  they  had  to  meet  at  the  Sessions. 

[  488  ]       Abbott,  Ch.  J. : 

The  matter  in  question,  viz.  the  stopping  up  or  diverting  of  a 
public  highway,  aflfects  in  a  certain  degree  all  his  Majesty's  sub- 
jects, and  therefore  as  the  statute  has  not  given  a  right  of  appeal 
to  all  persons,  but  merely  to  the  party  aggrieved,  we  must  sup- 
pose that  the  Legislature  intended  to  confer  that  privilege  upon 
those  persons  alone  who  have  sustained  some  special  and  peculiar 
injury,  and  not  to  extend  the  power  of  appealing  to  any  captious 
person  whomsoever.  Upon  the  whole,  then,  I  am  of  opinion 
that,  in  order  to  satisfy  this  statute  (without  giving  any  rule  for 
the  construction  of  others),  it  should  have  been  stated  in  the 
notice  that  the  appellant  was  aggrieved.  This  rule  must  there- 
fore be  discharged. 

Rule  discharged^ 


I  433  ] 


i«2«-  PHILLIPS  V.  PEAKCE. 

Ajnrtl  14. 

(5  Barn.  &  Cress.  433—435 ;  S.  C.  8  Dowl.  &  Ry.  43.) 


Land  belonging  to  a  parish  was  occupied  by  A.,  and  he  paid  rent  to 
the  churchwardens.  They  executed  a  lease  of  the  same  land  for  a  term 
of  years  to  B.,  and  gave  A.  notice  of  the  lease.  In  an  action  for  use 
and  occupation  by  B.  against  A. :  Held,  that  A.  was  not  estopped  by 
having  paid  rent  to  the  churchwardens  from  disputing  B.*s  title,  and 
that  the  latter  could  not  derive  a  valid  title  from  the  churchwardens. 

Assumpsit  for  use  and  occupation.  Plea»  general  issue.  At 
the  trial  before  Alexander,  C.  B.,  at  the  last  Spring  Assizes  for 
the  county  of  Surrey,  the  following  appeared  to  be  the  facts  of 
the  case :  The  parishioners  of  Wandsworth  were  in  possession  of 
land  in  the  parish  on  which  houses  were  built,  the  rent  of  which 
was  applied  in  aid  of  the  church  rates.  There  were  no  documents 
to  shew  how  they  became  possessed.  Six  years  ago  the  old 
houses  were  pulled  down,  and  new  ones  built  out  of  the  church 
rate.    Mrs.  Sadler  occupied  one  of  them,  and  paid  twenty-five 
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guineas  a  year  rent  to  *the  churchwardens,  and  in  1824  she     Phillips 

married  the  defendant.      These  premises  were  leased  by  the      pbaJwk, 

churchwardens  to  the  plaintiff  on  the  27th  of  December,  1824,       [  **^*  ] 

for  twenty-one  years  from  Michaelmas  preceding,  in  consequence 

of  a  resolution  of  the  vestry.    From  Michaelmas,  1823,  up  to  the 

time  when  this  lease  was  executed,  no  rent  had  been  paid.     One 

year's  rent  was  due  to  the  churchwardens,  and  a  quarter's  rent 

to  the  plaintiff.     The  rent  due  to  the  churchwardens  was  paid  in 

February.      On  the  19th  of  January,  1825,  the  churchwardens 

gave  notice  to  the  defendant  that  the  plaintiff  was  the  landlord 

of  the  house.     The  plaintiff  on,  &c.,  demanded  a  quarter's  rent. 

The  only  objection  the  defendant  made  was  to  paying  it  quarterly. 

A  distress  was  then  put  in.      The  defendant  called  upon  the 

broker  and  said  he  would  pay  61.  11«.  3d.  if  he  would  allow  him 

a  week  or  two.     At  the  expiration  of  that  time  he  refused  to  pay. 

Upon  these  facts  it  was  objected  by  the  defendant,  that  as  the 

churchwardens  were  not  a  corporation  so  as  to  purchase  lands  or 

take  by  grant,  they  could  not  make  a  lease  of  land  belonging  to 

the  parish  ;  and  if  the  lease  made  to  the  plaintiff  were  void,  he 

had  no  title  to  the  rent.     On  the  other  hand  it  was  contended  on 

the  part  of  the  plaintiff,  that  the  defendant  by  having  paid  rent 

to  the  churchwardens  had  admitted  their  title,  and  that  he  could 

not  therefore  dispute  that  of  the  plaintiff,  which  was  derived  from 

the  churchwardens.     The  Loan  Chief  Baron  was  of  opinion  that 

the  lease  granted  by  the  churchwardens  was  void,  and  he  directed 

the  plaintiff  to  be  nonsuited,  but  reserved  liberty  to  him  to  move 

to  enter  a  verdict  for  two  quarters'  rent. 

The^iger  moved  accordingly,  and  relied  upon  Rennie  v.  [  435  ] 
Robin8on\  as  an  authority  to  shew  that  the  defendant  could  not 
call  in  question  the  title  of  the  plaintiff.  There  the  premises 
had  been  devised  to  a  Mrs.  Williams  before  her  marriage.  Her 
husband  demised  to  Bobinson  as  a  yearly  tenant,  and  afterwards 
made  a  lease  to  Bennie,  to  which  Mrs.  Williams  refused  to  assent. 
The  husband  gave  notice  to  Bobinson  of  the  transfer,  and  Bennie 
demanded  the  rent,  but  Bobinson  paid  it  to  Mrs.  Williams,  and 
never  attorned  to  Bennie,     It  was  held  by  the  Court  of  Common 

I  25  R.  II.  604  (1  Bing.  147). 
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Phillips     Pleas,  that  as  Bobinson  had  acknowledged  the  title  of  Williams, 
Peabob.      he  could  not  impeach  that  of  Bennie,  which  was  derived  from 
Williams. 

Abbott,  Ch.  J. : 

A  man  by  paying  rent  to  churchwardens,  cannot  make  them  a 
corporation  when  they  are  not  so  by  law.  Many  inconveniences 
have  been  experienced  in  consequence  of  lands  belonging  to 
parishioners,  who  are  not  by  law  a  corporation.  The  Legislature 
has  provided  a  remedy  for  these  inconveniences  in  certain  cases 
by  the  statute  59  Geo.  III.  c.  12,  s.  17,  t  which  enacts,  that  the 
churchwardens  and  overseers  shall  take  and  hold  in  the  nature 
of  a  body  corporate  for  and  on  behalf  of  the  parish,  all  buildings, 
lands,  and  tenements  belonging  to  the  parish.  That  statute  does 
not  extend  to  this  case.  I  think,  therefore,  that  the  church- 
wardens alone  had  no  title  to  the  land,  or  the  rent  which  issues 

from  it. 

Rule  refused. 


1826.         GEANT  AND  Others  v.  FLETCHEK  and  Another. 

Avril  15. 
1 (5  Bam.  &  Cress.  436—438 ;  8  Dowl.  &  Ry.  59.) 

L  ^^^  J  Where  a  broker,  haying  made  a  contract,  entered  it  in  his  book,  but 

did  not  sign  it,  and  afterwards  signed  and  delivered  bought  and  sold 
.    notes  to  the  contracting  parties  materially  differing  from  each  other : 
Held,  that  there  was  no  valid  contract  in  writing  to  bind  the  parties. 

Assumpsit  for  not  accepting  400  bags  of  Egyptian  cotton 
pursuant  to  contract.  Plea,  general  issue.  At  the  trial  before 
HuUock,  Baron,  at  the  last  Spring  Assizes  for  the  county  of 
Lancaster,  the  following  appeared  to  be  the  facts  of  the  case. 
The  plaintiffs  having  received  advices,  that  600  bags  of  cotton 
were  shipped  for  them  at  Alexandria  by  the  ship  Robert,  of 
which  one  Wake  was  master,  directed  their  broker,  Withington, 
to  sell  400  bags  at  17f  rf.  per  lb.  Withington  accordingly  entered 
into  a  verbal  contract  with  the  defendants,  and  made  the 
following  entry  of  it  in  his  memorandum  book :  "  Sold  Peter 
Fletcher  and  Son  400  Egyptians,  to  arrive  per  Robert,  Wake, 

t  See  now  Local  Government  Act,  1894  (56  &  61  Vict.  c.  73),  s.  3 
(9).— R.  C. 
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at  17id.  per  lb."  And  he  delivered  to  the  defendants  the  Gbant 
following  note  of  the  contract :  **  Robert,  Wake,  400  bags  of  flbtcheb. 
Egyptian  cotton  at  17}d.,  shipped  on  the  22nd  of  February  for 
Wm.  Grant  and  Brothers.  Henry  Withington."  On  the  same 
day  he  delivered  to  the  plaintiffs  the  following  note :  "  400 
certain  to  Messrs.  Fletcher  and  Son  at  17 ^d.,  ten  days  and 
three  months  from  the  delivery,  you  allowing  me  my  com- 
mission. H.  W."  It  was  objected,  that  as  the  notes  delivered 
to  the  contracting  parties  were  different,  neither  was  bound,  and 
Cumming  v.  Roebuck^  was  cited.  The  learned  Judge  was  of 
opinion,  that  there  was  no  valid  contract  binding  both  parties, 
and  the  plaintiff  was  nonsuited. 

CroBSj  Serjt.  moved  for  a  new  trial :  [  487  ] 

It  may  be  conceded,  that  where  a  broker  delivers  to  the  con- 
tracting parties  two  instruments,  each  of  which  contains  a  distinct 
contract,  neither  party  is  bound.  But  here,  neither  of  the  notes 
delivered  to  the  parties  contained  a  complete  contract.  That 
delivered  to  the  defendants  did  not  import  a  contract  of  sale,  nor 
were  the  names  of  the  buyers  mentioned.  That  delivered  to  the 
plaintiffs  did  not  mention  the  commodity  sold.  The  contract 
of  sale  was  verbal,  and  the  question  is,  whether  there  was  any 
note  in  writing  of  that  contract.  Now,  the  entry  by  the  broker 
in  the  memorandum  book,  together  with  the  note  delivered  ^to 
the  defendant,  did  constitute  a  complete  contract.  For  they 
contained  the  names  of  the  buyers  and  of  the  sellers,  the 
description  of  the  commodity  sold,  and  the  price ;  and  that 
being  so,  there  was  a  note  in  writing  of  the  contract. 

Abbott,  Ch.  J. : 

The  broker  is  the  agent  of  both  parties,  and,  as  such,  may 
bind  them  by  signing  the  same  contract  on  behalf  of  buyer  and 
seller.  But  if  he  does  not  sign  the  same  contract  for  both 
parties,  neither  will  be  bound.  It  has  been  decided  accordingly, 
that  where  the  broker  delivers  a  different  note  of  the  contract  to 
each  of  the  contracting  parties,  there  is  no  valid  contract.  The 
entry  in  the  broker's  book  is,  properly  speaking,  the  original, 

t  Holt,N.  P.  172. 
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Gkant       and  ought  to  be  signed  by  him.t     The  bought  and  sold  notes 

Flktcher.    delivered  to  the  parties  ought  to  be  copies  of  it.    A  valid  contract 

may  probably  be  made  by  perfect  notes  signed  by  the  broker, 

and  delivered  to  the  parties,  although  the  book  be  not  signed : 

but  if  the  notes  are  imperfect,  as  in  the  present  case,  an  unsigned 

[  •^ss  ]       entry  in  the  book  will  not  supply  the  defect.     It  *is  the  duty  of 

brokers  to  make  the  contract  so  as  to  be  binding  on  both  parties. 

They  are  employed  to  prepare  contracts  on  which  great  sums  of 

money  depend,  and  I  must  say,  that  in  many  cases  which  have 

come  before  me  they  appear  to  conduct  their  business  in  a  very 

slovenly,  negligent  manner. 

Rule  refused. 


1826.  THE  KING  V.  GUDEIDGE  and  Others. 

Mays. 
(5  Barn.  &  Cress.  459-^61 ;  S.  C.  8  Dowl.  &  By.  217.) 

^        ^  Upon  an  appeal  against  an  order  for  the  allowance  of  overseers' 

accounts,  a  magistrate,  a  rated  inhabitant  of  the  parish,  cannot  vote 
either  on  the  determination  of  the  appeal,  or  on  a  question  as  to  granting 
a  case  for  the  opinion  of  this  Court. 

A  RULE  had  been  obtained  for  quashing  a  writ  of  certiorari 
quia  improvide  emanavit  The  writ  issued  under  the  following 
circumstances  :  An  appeal  against  an  order  for  the  allowance  of 
the  accounts  of  the  defendants  as  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Cosheston,  in  the  county  of  Pembroke, 
was  entered  and  respited  at  the  Midsummer  Quarter  Sessions, 
and  came  on  to  be  heard  at  the  Michaelmas  Sessions,  when  the 
order  for  the  allowance  was  quashed.  The  attorney  for  the 
respondents  requested  to  have  a  case  for  the  opinion  of  this 
[  •460  ]  Court,  but  a  majority  of  the  justices  *present  thought  it  ought 
not  to  be  granted.     After  some  of  them  had  left  the  Court,  a 

t  The  authorities  on  this  point  are  1  C.  P.  D.  777.    The  divergent  views 

conflicting.    Abbott,  Ch.  J.  appears  which    have    been    expressed   are : 

subsequently    to   have    altered   his  (1)  That  the  entry  in  the  broker's 

opinion :  see  ThomtonY.  Meux  (1826)  book  is  the  contract.     (2)  That  it  is 

Moo.  &  M.  at  p.  44.     And  see  Hawea  evidence  of  the  contract.     (3)  That 

V.  Forater  (1834)  1  M.  &  Rob.  368;  it  is  neither  the  contract  nor  evidence 

Sievewright  v.  Archibald  (1851)   17  of  the  contract,  but  only  a  memo- 

Q.  B.  103,  124;  20  L.  J.  Q.  B.  529;  randum  which,    if    the   contract  is 

PartonY,  Crofts  {IS6^)  33  L.  J.  C.  P.  proved     aliunde,    may    satisfy    the 

189 ;    Thimpeon  v.   Gardiner  (1876)  Statute  of  Frauds.— E.  C, 
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case  was  again  applied  for,  when  three  magistrates  voted  for  The  Kino 
a  case,  and  two  against  it.  One  of  the  three  was  a  rated  inhabi-  gudridge. 
tant  of  the  parish  of  Cosheston,  and  had  on  that  account  refused 
to  vote  on  the  decision  of  the  appeal.  A  case  was  afterwards 
drawn  up  without  the  concurrence  of  the  appellant  or  his 
attorney,  and  together  with  the  order  of  Sessions  was  removed 
into  this  Court  by  certiorari, 

Brodrick  shewed  cause : 

The  real  question  is,  whether  the  case  was  properly  granted 
at  the  Sessions.  If  the  magistrate,  who  was  a  rated  inhabitant 
of  Cosheston,  had  a  right  to  vote,  there  can  be  no  doubt  that  the 
case  was  properly  granted,  and  if  so  the  certiorari  to  remove  the 
order  into  this  Court  would  issue  as  a  matter  of  course.  Now 
the  vote  of  the  justice  objected  to  was  against  his  own  interest. 
The  stat.  16  Geo.  II.  c  18,  s.  3,  prevents  justices  from  acting  in 
the  determination  of  any  appeal  to  the  Quarter  Sessions  from 
any  order  relating  to  the  parish  where  they  are  charged  or 
chargeable.  But  here  the  appeal  was  determined  before  the 
case  was  applied  for,  the  statute  is  therefore  inapplicable. 

Campbell  and  E.  V.  Williams,  contra  : 

Even  if  the  Act  of  Parliament  did  not  apply,  it  would  by  the 
common  law  be  illegal  for  any  person  to  act  as  judge  in  his  own 
case:  Parish  of  Great  Charte  v.  Kennington^^  Rex  v.  Inhabitants 
of  Yarpole.l  The  16  Geo.  II.  c.  18  did  not  disable  justices  from 
acting  where  they  might  have  done  so  before ;  on  *the  contrary,  [  •461  ] 
it  gave  them  power  to  act  in  certain  cases,  but  to  prevent  doubts 
as  to  the  extent  of  the  power  so  given,  provided  that  they  should 
not  act  in  the  determination  of  appeals  against  orders  affecting 
parishes  in  which  they  were  rateable.  Besides,  here  the  magi- 
strate, whose  vote  is  disputed,  did  act  in  the  determination  of  the 
appeal ;  for  the  case  granted  by  the  Court  became  a  part  of  the 
order  of  sessions  made  on  hearing  the  appeal. 

Abbott,  Ch.  J. : 

We  think  it  the  safer  course  to  hold  that  magistrates  should 

t  2  Str.  1173.  t  4  T.  R.  71. 

R.B. VOL.  XXIX.  19 


il 


290 


1826.     K.  B.     6  B.  &  C.  461. 


lR.R. 


The  Kino     not  interfere  in  cases  where  they  are  interested,  and  that  the 
QuDRiDOB.    rule  for  quashing  the  write  of  certiorari  must  be  made  absolute. 

Rule  absoltUe. 


1826. 
May  11. 

[466] 


[  Me?  ] 


THE  KING  V.  The  BRIGHTON  GAS  LIGHT  and 
COKE  COMPANY. 

(5  Barn.  &  Cress.  466--473 ;  S.  C.  8  Dowl.  &  By.  308 ;  4  L.  J.  K.  B.  213.) 

By  an  Act  of  Parliament  a  company  was  established  for  lighting  the 
town  of  B.  with  gas,  and  they  were  authorised,  with  the  consent  of 
certain  commissioners  (appointed  under  another  Act  of  Parliament 
passed  for  lighting  and  paying  the  town  of  B.),  to  break  the  ground, 
and  lay  their  pipes  in  the  streets  of  B.  The  company  having  so  laid 
their  pipes  for  the  purpose  of  conveying  the  gas,  were  held  to  be 
rateable  to  the  poor  in  resx)ect  of  the  land  occupied  by  their  pipes,  and 
to  the  extent  of  the  increased  value  of  the  land  in  consequence  of  its 
being  used  by  them  for  the  purpose  of  conveying  the  gas. 

Upon  appeal  against  a  rate  for  the  relief  of  the  poor  of  the 
parish  of  Brighton,  made  upon  the  Brighton  Gas  Light  and 
Coke  Company  of  the  sum  of  61.  for  and  in  respect  of  the  mains 
or  pipes  and  other  apparatus  for  the  conveyance  of  gas  belonging 
to  the  company,  situate,  being,  and  fixed  in  the  ground  in  the 
parish  of  Brighthelmstone,  the  Court  of  Quarter  Sessions  con- 
firmed the  rate,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

The  Company  was  established  by  statute  58  Geo,  III.  c. 
xxxvii.,  entitled  "An  Act  for  lighting  with  gas  the  town  of 
Brighthelmstone,  in  the  county  of  Sussex,"!  *which  is  declared 


t  Section  42  recited,  that  for  the 
purpose  of  using  the  gas  for  lighting 
the  public  streets,  &c.,  it  would  be 
requisite  that  the  gas  should  be  con- 
veyed by  means  of  pipes  or  tubes  to 
be  properly  laid  for  that  purpose, 
and  enacted,  that  if  at  any  time  the 
commissionerB  (under  a  former  Act 
for  paving  and  lighting  Brighton), 
should  think  it  fit  to  contract  with 
the  company  to  light  the  public 
streets,  &c.  in  the  town  of  Brighton, 
it  should  be  lawful  for  the  company 
and  their  successors  under  the  direc- 


tion and  inspection  of  such  commis- 
sioners, or  of  their  surveyor,  to  break 
up  the  soil  and  pavements  of  any 
such  streets,  and  to  dig  and  sink 
trenches  and  lay  pipes,  and  from 
time  to  time,  under  such  direction 
and  inspection,  to  alter  the  position 
of,  and  repair  and  relay  such  pipes, 
&c. 

Sect.  43  enacted,  that  it  should 
not  be  lawful  for  the  Company,  or 
their  servants,  to  break  up  the  soil 
or  pavement  of  any  of  the  streets,  &c. 
belonging  to,  or  paved  or  repaired 
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a  public  Act.  The  buildings  and  manufactory  are  in  the  parish 
of  Rottingdean ;  the  mains  or  pipes  forming  the  subject  of 
appeal,  are  in  the  parish  of  Brighthelmstone,  placed  in  the 
ground,  and  covered  over.  The  gas  is  sold  in  Brighthelmstone. 
It  is  a  manufactured  article,  and  the  profits  of  the  manufactory 
arise  from  the  sale  of  gas  and  coke,  of  which  the  gas  is  conveyed 
in  mains  or  pipes,  and  the  coke  in  carts.  The  mains  and  pipes 
within  the  parish  of  Brighton  produce  no  profit  but  by  conveying 
gas.  They  are  worth  360i.  per  annum,  at  the  least,  to  any 
person  who  could  use  them  for  that  purpose,  and  it  was  further 
proved  by  the  testimony  of  a  witness,  that  he  would  be  willing  to 
give  400i.  per  annum  for  them,  taking  all  chances  both  at  law 
and  in  fact  as  to  the  mode  in  which  he  might  employ  them,  but 
that  he  formed  his  calculation  upon  a  moral  certainty  of  being 
able  to  employ  them  for  conveying  gas.  The  expense  of  putting 
them  down  amounted  to  10,000Z.  or  upwards,  and  the  sum  of 
40Z.  per  annum  at  which  the  mains  or  pipes  are  assessed,  *is 
a  ninth  part  of  the  estimated  value  of  3601.,  that  being  the 
proportion  in  which  other  rateable  property  at  Brighthelmstone 
is  rated.     Personal  property  is  not  rated  in  Brighthelmstone. 

[After  argument :] 

Bayley,  J. : 

To  make  property  rateable  it  must  come  within  the  words  of 


by  or  under  the  direction  of  the 
commissioners,  without  the  consent 
in  writing  first  had  and  obtained 
of  the  commissioners,  to  be  signified 
under  the  hand  of  their  clerk ;  nor 
to  enter  upon  or  break  up  any  pave- 
ment or  soil  of  any  public  or  private 
street,  &c.,  being  the  property  of  or 
belonging  to  any  body  corporate,  or 
any  other  person,  without  the  consent 
in  writing  first  had  and  obtained  of 
such  body  corporate,  or  the  respective 
owners  for  the  time  being. 

Sect.  46  enacted,  that  the  Company 
might,  under  the  direction  and  in- 
spection of  the  commissioners,  or 
their  surveyor,  break  up  the  soil  or 
pavement  of  any  of  the  stretets,  &c., 


and  sink  trenches,  and  lay  any  main 
or  pipe,  to  communicate  with  the 
works  of  the  Company,  under,  across, 
and  along  any  of  the  streets,  &c. 
requisite  for  the  supply  of  any 
dwelling-house,  &c.,  or  carrying 
into  execution  the  powers  thereby 
granted,  and  erect  any  machine  or 
other  apparatus  requisite  for  securing 
to  such  dwelling-house,  &c.  a  com- 
petent supply  of  gas,  and  also  to 
alter  the  position  of,  repair,  relay,  or 
amend  any  pipes,  although  no  con- 
tract might  have  been  entered  into 
with  the  commissioners  for  lighting 
any  public  street,  &c.  in  the  parish 
or  place  where  such  houses  should 
lie  or  be  situate. 

19—2 


The  King 

V. 

Brighton 

Gas  Light 

Co. 


[  •468  ] 


[469] 
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The  King  the  statute  43  Eliz.  The  only  question  in  this  case  is,  whether 
Brighton  ^^^  Company  can  be  deemed  occupiers  of  land,  and  to  the  extent 
^^*Co^^^  to  which  they  are  *rated.  The  company  are  empowered,  by  an 
[  •470  ]  A'Ct  ot  the  58  Geo.  III.,  with  the  consent  of  the  commissioners 
for  paving  and  lighting  the  town  of  Brighton,  to  break  up  the 
soil  of  the  streets  and  roads,  dig  and  sink  trenches,  and  lay 
pipes,  and  to  alter  the  position  of,  and  to  repair  and  relay  such 
pipes.  If  it  were  doubtful  in  this  case,  whether  the  pipes  con- 
stituted part  of  the  freehold,  the  company  would,  at  all  events, 
be  liable  to  be  rated  for  an  occupation  way  ;  but  I  think  that  we 
may  collect  from  the  case,  that  the  pipes  are  fixed  in  the  soil ; 
and  if  so,  then  Rex  v.  The  Corporation  of  Bath\  establishes  that 
they  are  to  be  deemed  occupiers  of  that  land  in  which  the  pipes 
are  fixed.  Hex  v.  The  Rochdale  Waterworks  Company, \  and 
Rex  V.  The  Birmingham  Gas  Light  and  Coke  Company^  establish 
the  same  principle.  In  the  latter  case,  part  of  the  apparatus 
used  for  the  manufacture  of  gas  and  coke  was  affixed  to  the 
freehold,  and  part  was  not,  and  it  was  held  that  the  company 
were  liable  to  be  rated  to  the  extent  of  their  occupation  of  land, 
and  that  the  branches  and  pipes  were  to  be  considered  part  and 
parcel  of  the  land.  In  the  case  of  a  canal  the  proprietors  are 
rateable,  not  only  in  the  parish  where  the  tolls  are  collected,  but 
in  each  parish  where  they  occupy  land  for  the  purposes  of  their 
canal.  In  many  Acts  of  Parliament  authorising  the  making  of 
a  canal,  it  is  provided,  that  the  Company  shall  not  be  rated  at  a 
higher  rate  than  the  adjoining  land ;  but  if  there  be  no  such 
provision,  then  they  must  be  rated  in  respect  of  the  value  which 
the  land  has  acquired,  from  its  having  been  used  for  the  purposes 
of  the  canal.  There  is  no  such  provision  in  this  case ;  and  as 
[  •471  ]  the  pipes  are  laid  down  so  as  to  become  *part  and  parcel  of  the 
land  for  the  time  they  remain,  they  thereby  improve  the  value  of 
the  land  in  the  same  manner  as  buildings  erected  upon  the  land, 
and  the  whole  must  be  rated  accordingly.  I  entertained  some 
doubt  at  one  time  whether  the  right  of  the  Company  to  remove 
the  pipes  might  not  prevent  their  being  rateable  in  respect  of  the 
increased  value  of  the  land ;  but  upon  reflection  it  api^ears  to  me, 

t  13  R.  R.  333  (U  East,  609).  §  25  E.  R.  483  (1  B.  &  C.  506). 

t  1  M.  &  S.  G34. 
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that  that  makes  no  difference,  because  they  must  be  rateable     The  King 
upon  the  same  principles  as  buildings  are  which  may  be  removed     rbiohtok 
at  the  end  of  the  term.     There  are  cases  which,  in  principle,  are    ^^s  ^iqht 
similar  to  the  present.     Thus,  a  person  who  had  the  exclusive 
occupation  of  a  waggon-way,  and  not  a  mere  right  of  passage, 
has  been  held  to  be  rateable.    Upon  these  grounds  I  am  of  opinion, 
that  this  property  is  rateable.     Secondly,  that  it  is  rateable  to 
the  extent  of  the  value  of  that  which  for  the  time  constitutes 
part  of  the  freehold.     Thirdly,  I  am  of  opinion,  that  the  rate  is 
properly  made  in  Brighton  and  not  in  Bottingdean,  because  the 
rate  must  be  upon  the  land  occupied  by  the  Company,  and  here 

the  land  occupied  is  in  the  parish  of  Brighton. 

♦ 

HOLROYD,  J. : 

I  am  of  opinion  that  the  Gas  Company  are  liable  to  be  rated 
in  respect  of  this  property,  and  that  they  are  liable  to  be  rated 
in  respect  of  the  increased  value  of  the  land.  The  first  point  is 
decided  by  many  cases  which  are  similar  in  principle  to  the 
present.  In  one  case  it  was  held,  that  a  weighing  machine  affixed 
to  a  building  was  liable  to  be  rated,  on  the  ground  that  the  land 
and  building  constituted  one  entire  thing,  and  that  the  house 
was  much  more  valuable  from  the  machine  being  appurtenant 
thereto  :  Rex  v.  St.  Nicolas,  Gloucester  A  In  another  case  it  was  t  *^^  1 
held,  that  where  a  carding  machine  was  demised  with  a  building, 
but  not  fixed  to  it,  but  forming  one  entire  subject,  the  rate  being 
on  the  building,  that  was  properly  rated  for  the  entire  profits, 
the  house  acquiring  a  greater  value  from  the  use  to  which  it 
was  put:  Rex  v.  Hogg. I  I  think,  therefore,  that  so  long  as  the 
Company  used  the  land  for  the  purpose  of  their  pipes  they  are 
rateable,  for  they  have  the  exclusive  occupation  of  that  part  of 
the  land  in  which  their  pipes  lie ;  and  that  they  are  rateable  for 
the  entire  profits  of  that  land,  part  of  them  arising  from  the  gas 
pipes  placed  in  the  land. 

LiTTLEDALE,  J.  : 

The  rate  must  be  upon  the  land.     Here,  the  pipes  being  fixed 
to  the  land,  the  land  and  pipes  are  to  be  considered  as  one  entire 

t  Cald.  262.  J  1  R.  R.  375  (1  T.  R.  721). 
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Tbb  Knro     thing.     The  only  difficulty  in  the  case  is,  whether  the  Company 
Bkiohton     are  to  be  considered  as  occupiers  of  land.     They  are  authorised, 
^^'^Co^^*^^    with  the  consent  of  the  commissioners  mentioned  in  the  Act  of 
Parliament,  to  break  the  soil  for  the  purpose  of  laying   their 
pipes.     Now,  in  Dyson  v.  Collick\  it  was  held,  that  the  contrac- 
tors for  making  a  navigable  canal  having,  with  the  permission  of 
the  owner  of  the  soil,  erected  a  dam  of  earth  and  wood  upon  his 
close  across  a  stream  there  for  the  purpose  of  completing  their 
work,  had  a  possession  sufficient  to  entitle  them  to  maintain 
trespass  against  a  wrong  doer.     This  is  an  authority  to  shew 
that  the  Company  were  virtually  in  the  occupation  of  this  land, 
and  being  in  the  exclusive  occupation  of  that  portion  of  land  in 
which  their  pipes  lay,  they  are  rateable  within  the  principle  laid 
[  •^^S  ]       down  in  Hex  v.  The  ^Corporation  of  Bath,  and  Rex  v.  The  Rochdale 

Water  Woi'ks  Company. 

Order  of  Sessions  confirmed. 


[485] 


,J»26.  SHOELAND   v.   GOVETT. 

May  10. 

(6  Bam.  &  Oress.  485—491 ;  S.  C.  8  Dowl.  &  Ry.  257 ;  4  L.  J.  K  B.  212.) 


Trespass  for  breaking  aad  entering  the  plaintiff's  dwelling-house, 
and  remaining  thei*e  until  the  plaintiff  paid  him  a  lai*ge  sum  of  money, 
to  wit,  &c.  Justification  under  &  fi,  fa,  to  the  sheriff  of  S.,  and  a 
warrant  thereupon  to  the  defendant,  as  bailiff,  directing  him  to  levy  — I. 
Eeplication,  that  before  the  said  writ  and  warrant  were  fully  executed, 
the  defendant  demanded  and  received  3/.  10^;.  more  than  he  was 
authorised  to  levy.  On  demurrer :  Held,  that  the  replication  was  bad, 
inasmuch  as  the  facts  alleged  in  it  did  not  make  out  that  the  defendant 
was  a  trespasser  ab  initio. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling- 
house,  and  remaining  there  a  long  time,  to  wit,  for  six  hours, 
and  until  the  plaintiff,  in  order  to  obtain  the  quiet  and  peaceable 
possession  of  his  house,  paid  to  the  defendant  119Z.  lOs.  9d.  of 
lawful  money.  As  to  breaking  and  entering  the  house,  and 
making  a  noise  therein,  and  remaining  there  for  the  space  of 
time  in  the  declaration  mentioned,  pleas,  first,  not  guilty; 
second,  actio  non,  because  before  the  said  time,  when,  to  wit,  on, 

+  24  B.  B.  484  (5  B.  &  ^Vld.  600). 
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&c.  Sir  W.  T.,  bart.  sued  out  of  the  Court  of  our  lord  the  King,  Shobland 
before  the  King  himself  at  Westminster,  a  certain  writ  of  ji.  fa.  govbtt. 
directed  to  the  sheriff  of  Somersetshire,  commanding  him  to  cause 
to  be  levied  of  the  goods  and  chattels  in  his  bailiwick  of  J.  H., 
B.  S.,  and  the  plaintiff,  as  well  a  certain  debt  of  2002.  which  the 
said  Sir  W.  T.  had  then  lately  recovered  against  them  in  his  said 
Majesty's  said  Court ;  as  also  lOZ.  which  in  the  same  Court  were 
awarded  to  the  said  Sir  W.  T.  for  his  damages,  &c.,  which  said 
writ  was  delivered  to  the  said  sheriff,  who  made  his  warrant  to 
R.  S.,  and  the  defendant  then  and  at  the  said  time  when,  &c. 
being  a  bailiff  of  the  said  sheriff,  and  thereby  by  virtue  of  the 
said  writ  commanded  them,  &c.  which  said  warrant  afterwards 
and  before  the  return  of  the  said  writ,  and  before  the  said  time, 
when,  &c.  to  wit,  on,  &c.  was  delivered  to  the  defendant  so 
being  such  bailiff,  to  be  executed  in  due  form  of  law,  by  virtue 
of  which  said  writ  and  warrant  the  defendant  afterwards,  and 
before  *the  return  of  the  writ,  to  wit,  at  the  said  time  when,  &c.  [  **86  ] 
peaceably  entered  the  said  dwelUng-house  in  order  to  levy  the 
debt  and  damages  aforesaid,  according  to  the  exigency  of  the 
writ,  and  on  that  occasion,  and  for  that  purpose  stayed  and 
continued  in  the  said  dwelling-house  for  the  said  space  of  time 
in  the  declaration  mentioned,  being  a  reasonable  time  in  that 
behalf.  And  this,  &c.  Third  plea  to  the  trespasses  in  the  intro- 
ductory part  of  the  second  plea  mentioned,  stated  the  issuing  of 
a  fi.  fa.  indorsed  to  levy  llOZ.  15«.  besides  poundage,  &c.  and 
a  warrant  to  defendant  to  levy ;  that  defendant  in  obedience  to 
the  warrant,  peaceably  entered  in  order  to  levy,  and  did  levy  the 
said  last  mentioned  sum,  together  with  poundage,  &c.  Replica- 
tion to  the  second  plea,  that  the  writ  and  warrant  in  that  plea 
mentioned  were  respectively  indorsed  to  levy  a  much  less  sum 
than  the  debt  and  damages  in  that  plea  mentioned,  to  wit, 
llOZ.  15«.,  besides  poundage,  &c.  and  that  shortly  after  the  defen- 
dant entered  into  the  dweUing-house,  in  which,  &c.  and  whilst  he 
stayed  and  continued  therein  as  in  the  second  plea  mentioned, 
and  before  the  said  writ  and  warrant  were  fully  executed,  the 
defendant,  under  colour  and  pretence  of  the  said  writ  and  warrant, 
extortionately  and  unlawfully  demanded,  exacted,  and  received 
of  and  from  the  plaintiff  a  much  larger  sum  of  money,  to  wit. 
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shobland  91.  10«.  more  than  he  was  entitled  to  levy  upon  the  goods  and 
GovRTT.  chattels  of  the  plaintiflF,  under  and  by  virtue  of  the  said  writ  and 
warrant,  and  according  to  the  direction  indorsed  thereon  as  afore- 
said ;  which  said  sum  of  SI.  10«.,  together  with  the  further  sum 
of  116Z.  0«.  9d.  amounting  in  the  whole  to  a  large  sum,  to  wit, 
119Z.  lOs.  9d.,  being  the  amount  then  and  there  claimed  by  the 
[  •487  ]  defendant  by  virtue  of  the  said  writ  and  warrant  *the  said  plain- 
tiff was  forced  and  obliged  to  pay  for  the  purpose  in  the  declara- 
tion mentioned.  And  this,  &c.  Similar  replication  to  the  third 
plea.    Demurrer  and  joinder. 

E.  Lawes  in  support  of  the  demurrer : 

The  replication  was  no  doubt  drawn  upon  the  supposition, 
that  the  facts  alleged  in  it  proved  the  defendant  to  be  a  trespasser 
ab  initio.  But  the  Six  Carpenters'  caset  is  a  direct  authority 
the  other  way.  It  was  there  decided,  that  if  the  original  entry 
be  lawful,  a  subsequent  nonfeazance  will  not  suffice  to  make  the 
party  a  trespasser  ab  initio.  Such  subsequent  act  must  be 
itself  a  trespass.  If,  indeed,  the  plaintiff  had  tendered  the 
money  which  the  defendant  was  authorized  to  levy,  and  the 
latter  had  afterwards  remained  in  the  house,  that  might  have 
made  him  a  trespasser. 

Manning^  contra  : 

The  rule  given  in  the  Six  Carpenters'  case  is,  "  when  entry, 
authority,  or  licence  is  given  to  any  one  by  the  law,  and  he 
abuse  it,  he  shall  be  a  trespasser  oi  initio.''  Now  that  is  general, 
and  applies  to  any  abuse  of  the  right  given  by  the  law,  and  does 
not  make  it  essential  that  the  abuse  should  amount  to  an  act  of 
trespass.  The  second  resolution  is,  "that  not  doing  cannot 
make  the  party  a  trespasser ;  "  but  if  the  argument  on  the  other 
side  be  good,  that  resolution  should  have  been,  "  that  no  act  not 
amounting  to  a  trespass  should  make  him  a  trespasser."  The 
real  distinction  is  between  misfeazance  and  nonfeazance :  Gates 
[•488]  V.  Bayley.X  In  Winterhourne  v.  Morgan,^  it  was  *held,  that  a 
person  who  entered  to  distrain,  and  remained  after  the  expiration 

t  8  Co.  Rep.  145.  §  10  E.  B.  632  (11  East,  395). 

X  2  Wilfl.  313. 


VOL.  XXIX.]         1826.    K.  B.     6  B.  &  C.  488—489.  297 

of  the  five  days,  became  a  trespasser ;  and  the  same  was  ruled  Shobland 
in  the  case  of  Griffin  v.  Scott  A  Aitkenliead  v.  Blades  I  is  a  govbtt. 
distinct  authority,  that  an  oflScer  entering  under  an  execution, 
and  remaining  longer  than  the  law  warrants,  is  a  trespasser  ab 
initio.  Here  the  defendant  should  have  left  the  premises  when 
he  got  the  sum  directed  to  be  levied ;  but,  on  the  contrary,  he 
did  .not  go  until  he  had  extorted  a  larger  sum.  In  2  Boll.  Abr. 
562,  tit.  Trespass  ah  initio,  many  instances  are  put,  where  an 
officer,  having  the  execution  and  return  of  process,  is  rendered  a 
trespasser  ab  initio,  either  by  neglecting  to  return  a  writ,  or  by 
making  a  false  return;  and  the  same  was  held  in  Girling* s 
case.§ 

Baylby,  J. : 

It  seems  to  me  that  this  replication  is  bad,  and  that  the 
defendant  cannot  be  deemed  a  trespasser  ah  initio.  In  the 
cases  cited  from  Boll's  Abr.  and  Cro.  Car.,  where  it  is  said  that 
a  sheriff  is  made  a  trespasser  ah  initio,  by  the  neglect  to  return 
a  writ,  the  expression  is  inaccurate.  There,  for  want  of  the 
return,  no  complete  justification  was  ever  shewn.  The  distinc- 
tion is  this,  where  there  are  facts  alleged  on  the  record,  making 
out  a  good  defence,  but  something  added  in  the  replication 
destroys  that  defence,  the  party  is  made  a  trespasser  ab  initio. 
But  if  the  sheriff  seizes  goods  under  a  writ  where  it  is  his  duty 
to  make  a  return,  he  never  has  a  justification  unless  he  dis- 
charges that  duty ;  he  must,  therefore,  allege  that  return  in  his 
plea.  A  bailiff  not  having  the  return  of  process  is  not  bound  to 
*make  such  allegations,  as  appears  by  Girling' 8  case,  which  has  [  '489  ] 
been  cited  for  the  plaintiff.  Here,  then,  the  defendant  had  a 
good  justification  without  shewing  a  return.  The  answer  given 
to  it  is,  "  that  before  the  writ  and  warrant  were  fully  executed, 
the  defendant  demanded,  exacted,  and  received  a  larger  sum 
than  he  was  entitled  to  levy."  Does  that  make  him  a  trespasser 
with  reference  to  the  acts  alleged  in  the  count?  Where  the 
subsequent  act  is  a  trespass,  the  law  assumes  that  the  party 
did  not  enter  for  the  purpose  alleged  in  the  plea,  but  for  the 
purpose  of  committing  the  trespass.     But  here  the  subsequent 

t  2  Ld.  Raym.  1424.  X  5  Taunt.  198.  §  Cro.  Car.  446. 
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Bhobland     act  was  not  a  trespass,  nor  can  it  be  reasonably  supposed  that 

GovBTT.      the  original  entry  was  for  the  purpose  of  the  extortion.     For 

these  reasons,  I  think  that  the  defendant  cannot,  in  this  case,  be 

considered  as  a  trespasser  ab  initio,  and  that  our  judgment  must 

be  in  his  favour. 

HOLROYD,  J. : 

If  the  allegations  contained  in  this  replication  were  sufficient 
to  make  the  defendant  a  trespasser  ab  iiiitw,  the  consequences  to 
him  would  be  very  serious,  for  he  would  be  liable  to  damages  to 
the  extent  of  the  whole  sum  levied,  and  not  merely  the  surplus 
exacted  illegally.  He  is  still  liable  for  the  extortion,  although 
not  for  the  sum  which  he  was  authorized  to  levy.  The  cases 
cited  as  to  the  necessity  of  a  return  by  a  sheriff  are  not  applicable. 
In  them,  but  for  the  return,  the  act  would  have  been  unlawful  ah 
initio :  instead  of  saying  that  the  want  of  the  return  made  the 
sheriff  a  trespasser  ab  initio,  it  would  be  more  correct  to  say  that 
the  presence  of  the  return  was  necessary  in  order  to  make  his 
act  lawful  ab  initio.  The  only  question  here  is,  whether  the  first 
L  •490  J  resolution  in  the  Six  Carpenters*  *case  was  correct,  viz.  that  the 
parties  were  not  trespassers  ab  initio,  because  the  subsequent  act 
was  not  a  trespass.  This  replication  does  not  shew  that  the 
defendant  held  th6  goods  longer  than  he  was  entitled  so  to  do ; 
but  that  he  took  SI.  10«.  more  than  he  was  authorized  to  levy. 
The  whole  money  was  paid  at  once,  and  until  a  part  was  paid, 
the  bailiff  had  a  right  to  keep  possession.  It  is  not  averred  that 
the  smaller  sum  was  tendered  and  refused;  and  perhaps  even 
that,  according  to  the  doctrine  in  8  Co.  Bep.  146,  might  not 
have  been  sufficient. 

LiTTLEDALB,  J.  : 

If  the  defendant  were  a  trespasser  ab  initio  there  can  be  no 
doubt  that  the  plaintiff  would  be  entitled  to  recover  the  whole 
sum  levied,  just  as  if  no  justification  at  all  had  been  pleaded. 
Considering  the  numerous  instances  of  extortion  that  occur, 
there  would  unquestionably  have  been  many  actions  of  this 
nature  had  they  been  thought  maintainable.  It  is  contended, 
however,  that  such  is  the  law  according  to  the  Six  Carpenters* 
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case.     Whether  there  is  much  good  sense  m  that  case  it  is     shorland 

V, 

unnecessary  to  say ;  for  the  decision  of  the  present  question  it      aovBTx. 

suflBces  to  say,  that  in  every  instance  put  by  Lord  Coke  there 

was  a  subsequent  act  of  trespass,  which  made  the  party  liable  to 

be  treated  as  a  trespasser  ab  initio,  Com.  Dig.  Trespass  (C.  2), 

Dye  V.  Leatherdale^f  and  Taylor  v.  Cole,l  all  confirm  Lord  Coke's 

view  of  the  case.     Here  no  act  of  trespass  subsequent  to  the 

entry  and  levy  is  shewn  ;  the  replication  alleges  the  extortion  to 

have  been  before  the  writ  was  fully  executed.     There  are  many 

statutes  against  extortion,*  but  in  none  of  them  is  it  said  that       [  '^91  ] 

the  party  guilty  of  it  is  a  trespasser ;  nor  is  he  said  to  be  so  in 

any  of  the  instances  put  in  Com.  Dig.  tit.  Extortion,  or  Trespass 

ab  initio.     I  think,  therefore,  that  this  replication  is  bad. 

Jtulgment  for  the  defendant. 


J.  HOLLtDAY,  AX  Infant,  by  his  Father  and  Next        ^^ 
Friend,  v.  ATKINSON  and  Others.§  [  ^oi  1 

(5  Bam.  &  Cress.  501—503 ;  S.  C.  8  Dowl.  &  By.  168.) 

Where  a  promissory  note,  expressed  to  be  for  value  received,  was 
made  in  favour  of  an  infant  aged  nine  years,  and  in  an  action  upon  the 
note  by  the  payee  against  the  executors  of  the  maker,  no  evidence  of 
consideration  being  given,  the  learned  Judge  told  the  jury,  that  the 
note  being  for  value  received,  imported  that  a  good  consideration 
existed,  and  that  gratitude  to  the  infant's  father,  or  affection  to  the 
child,  would  suffice :  Held,  that  although  the  jury  might  have  presumed 
that  a  good  consideration  was  given,  yet  that  those  pointed  out  were 
insufficient;  and  a  new  trial  was  granted.  Semble,  that  an  intention 
to  evade  the  legacy  duty  would  not  have  been  a  good  consideration. 

Assumpsit  on  a  promissory  note  given  by  the  testator  to  the 
plaintiff  for  100{.,  dated  July  19,  1821,  payable  six  months  after 
date,  and  expressed  to  be  for  value  received.  At  the  trial  before 
Hullock,  B.,  at  the  Carlisle  Summer  Assizes,  1825,  it  appeared 

t  3  Wils.  20.  parties,  of  want  of  consideration,  is 
t  1  R.  R.  706  (3  T.  R.  292).  not  stated  in  the  Act  itself,  possibly 
§  See  the  rules  given  in  Chalmers  by  reason  of  the  fundamental  differ- 
on  Bills  of  Exchange,  following  s.  30  ence  between  the  laws  of  England 
of  the  Bills  of  Exchange  Act,  1S82.  and  Scotland  upon  this  point. — R.  C. 
The  effect,  as  between  the  immediate 
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HoLLiDAT  that  the  plamliff  at  the  time  when  the  note  was  made  was  on]y 
atkinsok.  i^ui6  years  old.  The  testator  was  then  in  an  imbecile  state,  and 
died  a  few  months  after.  It  appeared  that  the  testator  was 
intimate  with  W.  HoUiday,  but  no  evidence  of  consideration  was 
[  *°^2  ]  given.  The  learned  *  Judge  told  the  jury,  that  the  note  being  for 
value  received,  was  prima  facie  evidence  of  some  legal  considera- 
tion. That  it  was  not  necessary  to  prove  the  consideration,  but 
the  defendant  should  have  disproved  it.  That  many  good  con- 
siderations might  have  existed,  and  that  aflFection  towards  the 
plaintiff,  or  gratitude  to  his  father,  or  an  intention  to  avoid  the 
legacy  duty,  would  suffice.  But  that  if  they  thought  fraud  had 
been  practised,  or  the  maker  did  not  know  what  he  was  doing, 
they  ought  to  find  for  the  defendants.  A  verdict  having  been 
found  for  the  plaintiff,  a  rule  ^lisi  for  a  new  trial  was  obtained 
in  Michaelmas  Term,  against  which 

Scarlett  and  Patteson  shewed  cause : 

The  only  question  made  at  the  trial  was  respecting  the  com- 
petency of  the  testator  to  make  the  note.  There  was  no  evidence 
to  impeach  the  consideration ;  it  was  therefore  unnecessary  for 
the  plaintiff  to  prove  it,  particularly  as  the  note  was  expressed  to 
be  for  value  received,  which  raises  a  presumption  that  a  good 
consideration  was  given.  Then  with  respect  to  the  observations 
of  the  learned  Judge,  Woodhridge  v.  Spooner\  is  a  case  where  a 
note  was  given  **  for  value  received,  and  his  kindness  to  me," 
and  the  consideration  must  have  been  held  sufficient,  for  the 
plaintiff  recovered  without  proof  of  any  actual  consideration 
given.  In  Lee  v.  Muggeridge,X  a  moral  consideration  was  held 
suflScient.  In  Tate  v.  Hilherty^  Lord  Loughborough  would  not 
decide  that  a  note  was  invaUd  which  was  delivered  as  a  gift. 
Here  the  motive  might  be  to  avoid  the  legacy  duty. 

[  503  ]  Brougham  and  JFightman,  contra  : 

There  is  no  doubt  that  a  consideration  might  have  been  pre- 
sumed in  this  case,  and  had  the  learned  Judge  left  it  to  the  jury 
with   that  observation  only,  there  would  not  have  been  any 

t  22  R.  B.  365  (3  B.  &  Aid.  233).  §  2  E.  R  175  (2  Vos.  jr.  Ill ;  4 

X  6  Taunt.  36.  Br.  C.  C.  266). 
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ground  for  this  application.     But  he  pointed  out  as  good  con-     Holliday 
sideratidns,  affection  towards  the  child  or  gratitude  to  the  father,     Atkinson. 
and  it  is  impossible  to  say  that  the  verdict  was  not  founded  upon 
the  supposition,  that  one  or  other  of  those  considerations  was  the 
real  one  for  giving  the  note. 

Abbott,  Ch.  J. : 

I  think  that  this  case  must  be  sent  to  a  new  trial.  1  agree 
that  where  a  note  is  expressed  to  be  for  value  received,  that 
raises  a  presumption  of  a  legal  consideration  sufficient  to  sustain 
the  promise ;  but  that  is  a  presumption  only,  and  may  be  re- 
butted. Now,  we  find  that  this  note  was  given  to  a  boy  only 
nine  years  old,  whose  father  was  living,  and  that  the  donor  was 
in  a  state  of  imbecility,  and  not  far  from  his  death.  It  then 
became  a  question  for  the  jury,  whether  the  note  was  given  upon 
any  legal  consideration,  and  1  think  that  the  direction  given  to 
them  as  to  the  sufficiency  of  gratitude  to  the  father  or  affection 
to  the  son  was  improper.  As  at  present  advised,  I  should  also 
think  that  the  intention  to  avoid  the  legacy  duty  would  not  be 
sufficient,  for  then  the  note  would  not  be  payable  until  after  the 
donor's  death,  and  a  promissory  note  is  not  good  as  a  donatio 
mortis  causa.  But  if  a  second  verdict  should  be  founded  on  the 
latter  consideration,  the  question  may  be  put  upon  the  record. 

Rule  absolute  A 


HELSBY  AND  Others  v.  MEARS  and  Others.  i826. 

Mrty  12. 
(3  Bam.  &  Cress.  504—508;  S.  C.  8  Dowl.  &  Ry.  289;  4  L.  J.  K.  B.  214.)  

Where  A.,  the  keeper  of  a  coach-office,  and  a  part  owner  in  several  ^  °  ^ 
coaches,  made  a  conhtict  with  B.  for  the  carriage  of  parcels  which  he 
was  in  the  habit  of  sending  from  that  office  to  various  places:  Held, 
that  this  bound  the  owners  of  all  the  coaches  in  which  A.  was  a  part 
owner,  and  as  well  those  who  became  partners  after  the  making  of  the 
contract,  as  those  who  were  so  before. 

Assumpsit  against  the  defendants  (who  were  common  carriers) 
upon  an  undertaking  to  carry  a  box  containing  watch-cases,  from 

t  The   cause  was  not  tried  again,  a  compromise  having  taken  place 
between  the  parties. 
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Helsby      Chester  to  Liverpool,  and  their  deliver  the  same  to  the  plaintiffs. 

Mearb.  Breach,  that  the  defendants  did  not  safely  carry  the  same  and 
deliver  it ;  hut,  through  the  negligence  of  defendants  and  their 
servants,  the  box  and  its  contents  were  wholly  lost.  Plea,  the 
general  issue.  At  the  trial  at  the  Chester  Summer  Assizes,  1825, 
it  appeared  in  evidence  that  the  plaintiff  was  a  watch-case  maker 
at  Liverpool,  and  the  defendants  proprietors  of  the  mail-coach 
travelling  between  that  place  and  Chester.  On  the  15th  of 
September,  1824,  the  box  in  question  was  sent  by  the  plaintiffs 
from  Liverpool  to  one  Walker,  the  assay  master  at  Chester, 
with  gold  and  silver  watch-cases,  of  the  value  of  185Z.,  to  be 
assayed.  On  the  16th  the  box,  with  the  same  cases,  was  sent 
by  Walker  to  the  mail-coach-oflSce  at  Chester,  which  was  kept 
by  Mrs.  Tomlinson,  directed  to  the  plaintiff's  at  Liverpool.  The 
box  was  lost,  and  there  was  reason  to  suspect  that  it  was  stolen 
out  of  the  coach-office  at  Chester.  The  defendants  had  put  up 
a  notice  in  the  office,  that  they  would  not  be  accountable  for  any 
parcel  or  package  whatever  above  the  value  of  5Z.,  unless  the 
same  were  entered  and  paid  for  accordingly,  at  the  time  of 
delivery  of  such  parcel  to  them  or  their  agents.  Walker  did 
not  enter  and  pay  for  the  box  in  question  as  being  of  more 
[  •505  ]  than  51.  value  ;  but  in  *order  to  take  the  case  out  of  the 
operation  of  the  notice,  Walker  proved  that  he  was  in  the 
habit  of  receiving  boxes  of  the  same  description  from  various 
places,  which  were  conveyed  by  coaches,  of  which  the  defendant, 
Tomlinson,  was  a  proprietor.  Three  years  before,  a  similar  box, 
containing  watch-cases  that  had  been  sent  to  him  from  Coventry 
to  be  assayed,  had  been  lost.  He  then  applied  to  Mrs.  Tomlinson, 
one  of  the  defendants,  who  was  then  a  proprietor  of  the  Coventry 
mail  and  also  of  the  Liverpool  mail,  and  she  made  the  loss  good. 
On  that  occasion  she  told  him,  that  the  proprietors  were  incurring 
a  great  risk  in  carrying  such  valuable  parcels  as  his,  that  the 
carriage  was  not  an  equivalent  for  it ;  and  they  must  decline 
carrying  them  in  future.  Walker  said,  if  that  was  persisted  in 
there  must  be  an  end  of  all  their  other  arrangements  with  him. 
She  then  said,  **I8  our  carrying  them  any  accommodation  to 
you?"  to  which  he  answered,  "Certainly;  whatever  accommo- 
dates the  trade  accommodates  me."     She  replied,  '*If  that  be 
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the  case,  we  will  continue  to  carry  them  as  usual."  Nothing  Helbbt 
more  than  the  charge  for  carriage  of  an  ordinary  parcel  was  mbabs. 
then  paid  for  the  boxes  with  watch-cases.  After  that  conversa- 
tion, Walker  continued  to  send  such  boxes  as  before,  and  settled 
the  accounts  for  the  carriage  of  all  such  boxes  annually.  He 
paid  for  the  carriage  to  Chester,  and  charged  it  to  the  respective 
owners  of  the  property.  Some  of  the  defendants  had  become 
partners  in  the  Liverpool  mail,  after  the  time  before  mentioned, 
and  Salisbury  did  not  become  a  partner  until  after  the  last 
settlement  of  accounts  between  Walker  and  the  coach  proprietors 
at  Chester.  For  the  defendants  it  was  contended,  that  as  this 
conversation  related  to  another  coach,  it  was  no  evidence  of  a 
special  contract  to  be  responsible  *for  valuable  parcels  sent  by  [  *606  ] 
the  Liverpool  mail,  unless  insured,  and  that  it  could  not  be 
evidence  against  any  persons  not  then  partners  in  the  concern, 
and  certainly  not  against  Salisbury,  who  did  not  become  a  partner 
until  after  the  last  annual  settlement  of  accounts.  Secondly, 
that  the  loss  proved  was  by  a  felony,  and  not  by  the  negligence 
of  the  defendants.  The  learned  Judge  left  it  to  the  jury  to  say, 
whether  there  was  a  special  contract  to  carry  goods  of  this  descrip- 
tion sent  by  Walker  at  the  ordinary  rate  of  carriage,  without 
insurance,  and  they  found  that  there  was.  The  jury  were  then 
asked,  whether  the  loss  was  by  a  felony  or  by  negligence,  in  order 
to  give  the  defendants'  counsel  an  opportunity  of  taking  the 
opinion  of  this  Court,  as  to  whether  the  defendants  were  liable  if 
the  loss  were  by  felony.  The  jury  found  that  the  loss  was  by 
felony,  and  not  by  negligence.  A  verdict  was  thereupon  entered 
for  the  plaintiffs,  the  defendants  having  leave  to  move  to  enter 
a  nonsuit.  In  Michaelmas  Term  a  rule  nisi  for  that  purpose  was 
obtained,  and  now 

Temple  and  Parke  shewed  cause  : 

There  was  evidence  of  a  special  contract  fit  for  the  considera- 
tion of  the  jury,  and  they  were  warranted  in  finding  for  the 
plaintiffs  upon  that  point.  Mrs.  Tomlinson,  a  partner  in  several 
coaches,  agreed  to  carry  the  boxes  sent  by  Walker,  the  assay 
master,  at  the  ordinary  rate  of  carriage,  notwithstanding  the 
notice.     That  contract  bound  the  partners  in  each  coach  by 
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Helsby      which  they  were  sent,  of  which  Mrs.  Tomlinson  was  a  proprietor. 

Meabs.  Walker  could  not  tell  who  were  the  other  partners.  Then  the 
annual  settlement  of  accounts  upon  the  footing  of  that  contract 

[  •507  ]  proves  the  recognition  of  it  by  the  new  partners,  who  *came  into 
the  concern  before  the  last  settlement.  Salisbury  also  was 
bound ;  for  a  person  coming  into  a  firm  must  be  bound  by  all 
the  equities  attaching  upon  it  at  that  time.  If,  then,  the  notice 
does  not  affect  the  question,  the  plaintiffs  are  clearly  entitled  to 
recover;  for  the  defendants,  by  suffering  the  box  to  be  stolen, 
were  guilty  of  negligence  in  law. 

Cross,  Serjt.  and  J.  Williams,  contra^  contended,  as  at  the 
trial,  that  the  conversation  with  Mrs.  Tomlinson  was  not  evidence 
to  affect  those  who  afterwards  entered  into  the  concern.  It  did 
not  even  relate  to  the  Chester  and  Liverpool  mail,  nor  was  there 
any  evidence  that  the  notice  was  put  up  before  that  time.  If 
it  was  not,  then  the  plaintiffs,  or  their  agent,  Walker,  who 
was  aware  of  the  notice,  must  be  taken  to  have  dealt  upon  the 
terms  pointed  out  by  that  notice.  Secondly,  the  jury  having 
found  that  the  box  was  stolen,  and  that  the  servants  of  the 
defendants  were  not  guilty  of  negligence,  all  those  cases  where 
negligence  was  relied  upon  to  destroy  the  effect  of  the  notice  are 
inapplicable. 

Batley,  J. : 

I  am  of  opinion  that  this  rule  for  a  new  trial  must  be  dis- 
charged. There  is  no  doubt  that  common  carriers  may  limit 
their  responsibility  by  a  notice  that  they  will  not  be  answerable 
for  goods  of  more  than  a  certain  value ;  but  they  may,  not- 
withstanding a  general  notice  of  that  description,  be  bound  by 
a  special  contract  made  with  any  individual.  Now  it  seems  to 
me,  that  from  the  conversation  between  Mrs.  Tomlinson  and 
Walker,  if  that  were  believed,  the  jury  might  very  well  infer  that 
she  undertook  to  carry  all  parcels  sent  by  Walker,  as  assay 
[  •508  ]  master,  by  any  coaches  of  which  she  *wa8  a  proprietor,  at  the 
ordinary  rate  of  carriage.  If  it  proved  a  contract,  I  have  no 
difiSculty  in  saying  it  would  bind  all  the  partners  at  that  time, 
and  all  who  might  afterwards  become  so,  until  some  notice  of  an 
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intention  to  rescind  the  contract  was  given  to  Walker.     It  does      Hblsby 

V. 

not  distinctly  appear  when  the  notice  was  put  up ;  if  it  was  put  me^bs. 
up  before  this  conversation  with  Mrs.  Tomlinson,  that  would 
take  it  out  of  the  notice ;  if  it  was  introduced  at  a  subsequent 
period,  it  was  the  duty  of  Mrs.  Tomlinson,  if  she  meant  to  vary 
the  course  of  dealing  with  Walker,  to  give  him  special  notice 
of  such  intention.  For  these  reasons,  it  appears  to  me  that  the 
verdict  found  for  the  plaintiffs  ought  not  to  be  disturbed. 

HoLBOYD  and  Littledalb,  JJ.  concurred. 

Ride  discharged. 


THE  KING  V.  NOKTH  PETHEKTON.  i826. 

May  11. 
(5  Bam.  &  Cress.  508—510 ;  S.  C.  8  Dowl.  &  Ry.  325 ;  4  L.  J.  K.  B.  213.)  J__ 

A  register  of  baptism  per  se  is  no  evidence  of  the  place  of  birth  of  the         ^         J 
party  baptized. 

Upon  appeal  against  an  order  of  two  justices,  whereby  a  pauper, 
described  as  Joseph  Bich,  otherwise  Coles,  the  son  of  Elizabeth 
Derham,  formerly  Rich,  widow,  was  removed  from  the  parish  of 
North  Petherton,  in  the  county  of  Somerset,  to  the  parish  of 
West  Monckton  in  the  same  county,  the  Court  of  Quarter  Sessions 
set  aside  the  order  of  removal,  subject  to  the  opinion  of  this 
Court  on  the  following  case : 

The  pauper,  who  was  proved  to  be  the  legitimate  son  of  John 
and  Elizabeth  Rich,  was  born  in  the  parish  of  West  Monckton. 
In  order  to  make  out  the  settlement  of  the  pauper's  father,  it 
was  proved  by  the  production  of  a  *copy  of  the  parish  register  of  [  *609  ] 
Spaxton,  that  he  was  baptized  in  that  parish.  There  was  no  other 
evidence  of  his  having  been  born  in  that  parish,  and  the  Court 
of  Quarter  Sessions  thought,  upon  the  authority  of  the  case  of 
Creech  St.  Michael  v.  Pitminster,  Burr.  S.  C.  765,  that  they  were 
bound  to  consider  the  register  by  itself  pritnd  facie  proof  of  the 
place  of  his  birth. 

C.  F.  Williams  and  T.  Cabbell,  in  support  of  the  order  of 
Sessions : 

The  register  of  the  baptism  of  the  pauper's  father  was  suflBcient 
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prima  facie  evidence  of  his  having  been  born  in  the  parish  where 
he  was  baptized.  Creech  St,  Michael  v.  Pitminster^  is  in  point. 
There  the  register  of  baptism  was  produced.  There  was  evidence 
besides  that  the  father  and  mother  lived  in  Pitminster,  but  there 
was  no  evidence  to  shew  that  they  lived  there,  either  before  or 
at  the  time  of,  or  shortly  after  the  birth  of  the  pauper,  or  that 
the  pauper  was  born  in  Pitminster.  The  presumption  prima  facie 
is,  that  a  party  was  born  in  that  place  where  he  was  baptized. 
For  by  the  ecclesiastical  law,  as  far  back  as  the  reign  of  King 
Edward  the  Sixth,  and  again  in  the  reign  of  King  Charles  the 
Second,  **  the  pastors  and  curates  are  directed  to  admonish  the 
people,  that  they  defer  not  the  baptism  of  infants  any  longer 
than  the  Sunday  next  after  the  child  be  bom,  unless  upon 
great  and  reasonable  cause  declared  to  the  curate,  and  by 
him  approved : "  Gibson's  Codex,  Jur.  Ecclesiastici  Baptism, 
tit.  18,  c.  9.  But  the  register  of  baptism  is  certainly  evidence 
of  the  pauper's  father  being  in  the  parish  of  Spaxton,  and  it 
is  the  only  parish  in  which  he  is  stated  to  have  been ;  and  is 
♦therefore,  his  place  of  settlement,  until  the  contrary  be  proved 
on  the  authority  of  the  case  of  the  parish  of  Banbury  and  the 
parish  of  Bronghton,\  in  which  Holt,  Ch.  J.  is  reported  to  have 
said,  **  where  the  child  is  first  known  to  be,  that  parish  must 
provide  for  it  till  they  find  another." 

Erskine  (and  G.  Barnard  was  with  him)  contra,  was  stopped 
by  the  Court. 

Baylby,  J. : 

The  register  of  baptism  j)cr  se  is  not  evidence  of  the  place  of 
birth.  If  the  age  of  the  child  at  the  time  when  it  was  baptized 
could  be  ascertained,  the  register  might,  in  some  cases,  be 
evidence  of  the  place  of  birth.  If  the  child  were  then  very 
young,  the  register  would  be  presumptive  evidence  that  it  was 
born  in  that  parish  where  it  was  baptized  ;  but  if  the  child  were 
not  then  young,  the  circumstance  of  its  having  been  baptized  in 
a  particular  parish,  would  afford  no  presumption  that  it  was  bom 
there.     Here  there  was  no  evidence  to  shew  the  age  of  the  child 


+  3  Burr.  S.  C.  765. 
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when  it  was  baptized.  We  think,  therefore,  that  the  case  must 
f^o  back  to  the  Sessions  to  be  reheard,  in  order  that  they  may 
ascertain  by  other  evidence  whether  the  father  of  the  pauper  was 
born  in  the  parish  of  Spaxton  or  not.  We  do  not  say  that  a 
register  of  baptism  is  not  evidence  of  the  place  of  birth,  when 
accompanied  with  proof  of  other  circumstances,  but  that  taken 
by  itself  it  is  not  evidence  of  the  place  of  birth. 

Case  sent  hack  to  the  Sessions, 


The  King 

V, 

North 
Pethbbton. 


ALLEN   V.   BRYAN.t 

(5  Barn.  &  Cress.  512 ;  S.  C.  4  L.  J.  K.  B.  210.) 
The  assignee  of  a  rent  may  maintain  debt  for  arrears  of  the  rent. 

Debt  for  rent.  The  declaration  stated,  that  by  an  indenture 
bearing  date  February  24th,  1814,  between  William  Fell  and  the 
defendant,  the  former  demised  to  the  defendant  certain  premises 
for  fourteen  years,  at  the  yearly  rent  of  lOOZ.  Covenant  by  the 
defendant  to  pay  the  rent.  And  afterwards,  by  another  inden- 
ture between  Fell  and  the  plaintifif,  the  former  assigned  to  the 
plaintiff  the  rent  reserved  by  the  said  lease,  the  counterpart  of 
the  lease,  and  the  benefit  of  the  covenants  for  payment  of  the 
said  rent  therein  contained,  for  the  remainder  of  the  term.  That 
afterwards,  to  wit,  on,  &c.,  501.  for  a  half  year's  rent  became 
due,  and  was  still  unpaid,  &c.     Demurrer  and  joinder. 

Comyriy  in  support  of  the  demurrer,  stated,  that  the  point 
intended  to  be  raised  for  the  defendant  was,  that  the  assignee  of 
the  rent  could  not  bring  debt  for  it,  inasmuch  as  there  was  no 
privity  between  him  and  the  tenant,  but  admitted,  that  Robins 
V.  Coxl  was  an  authority  against  him,  and  had  never  been  over- 
ruled ;    and  upon  the  authority  of  that  case  the   Court  gave 

judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff, 

Parke  was  to  have  argued  for  the  plaintiff. 


+  Cited  and  followed  in  judgment 
of  Lord  Campbell,  C.  J.  in  WilUama 
V.  Hayward  (1859)  1  E.  &  E.  1040; 
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1825.  LOGAN  V.   BURTON. 

July  8. 
—L  (5  Barn.  &  Cress.  513—528;  S.  C.  8  Dowl.  &  Ry.  299;  4  L.  J.  K.  B.  217.) 

1^*°'  An  Inclosure  Act  authorised  the  commissioners  to  stop  up  old  roads 

^y  in  the  parish,  besides  those  over  the  lands  to  be  inclosed,  provided  it 

r  5131  were  not  done  without  the  concurrence  of  two  justices.    Semble,  that 

under  this  clause  the  concurrence  of  two  justices  was  necessary  to 

warrant  the  stopping  up  of  any  part  of  a  public  footway  which  passed 

through  an  old  inclosure. 

By  the  41  Geo.  III.  c.  109,  s.  8,  the  commissioners  are  authorised  to 
set  out  and  appoint  the  public  carriage  roads  and  highways  through  and 
over  the  lands  and  grounds  to  be  inclosed,  and  to  divert,  turn,  and  stop 
up  any  of  the  roads  and  tracks  upon  and  over  all  or  any  part  of  the  said 
lands  and  grounds :  provided,  that  in  case  the  commissioners  shall  be 
empowered  by  any  local  Act  to  stop  up  any  old  or  accustomed  road 
passing  or  leading  through  any  part  of  the  old  inclosures  in  such  parish, 
the  same  shall  in  no  case  be  done  without  the  concurrence  and  order  of 
two  justices:  Held,  that,  under  this  section,  the  commissioners  were 
authorised  to  stop  up  or  divert  footways  as  well  as  carriage  roads  ;  and 
that  the  proviso  at  the  end  of  the  section  was  not  confined  to  carriage 
roads,  but  extended  to  every  species  of  ways,  and,  therefore,  where  the 
commissioners  were  empowered  by  the  local  Inclosure  Act  to  stop  up  all 
ways  passing  over  the  lands  to  be  inclosed,  as  well  as  ways  passing 
through  old  inclosures  in  the  parish,  it  was  held,  that  in  order  effectually 
to  stop  up  a  public  footway  passing  partly  over  the  lands  to  be  inclosed 
and  partly  over  an  old  inclosure.  it  was  necessary  for  them  to  have  the 
concurrence  and  order  of  two  justices,  and  no  such  order  or  concurrence 
having  been  obtained,  it  was  held  that  a  footway  which  the  oom- 
missionere  ordered  to  be  stopped  up  had  not  been  effectually  stopped, 
but  continued  a  public  footway. 

Trespass,  for  breaking  and  entering  the  plaintiflF*s  close,  in 
the  parish  of  Egham,  in  the  county  of  Surrey,  called  the  Farm 
Yard,  and  abutting  towards  the  west  on  a  certain  public  highway 
there  called  Prune  Hill  Road,  and  towards  the  east  on  certain 
other  closes  there  also  situate,  belonging  to  the  plaintiff.  The 
second  count  stated  that  the  defendant,  on,  &c.,  at,  &c.,  broke 
and  entered  a  certain  other  close  of  the  plaintiff  called  the  Allot- 
ment. Plea,  first,  a  public  footway  over  the  closes  at  the  time 
of  the  trespasses.  Secondly,  that  at  the  time  of  the  trespasses, 
&c.  the  defendant  was  seised  in  fee  of  a  messuage  and  closes 
called  Bakeham  House  Farm,  near  the  said  closes,  in  which, 
&c.,  and  that  defendant,  and  all  those  whose  estate  he  had  in 
the  said  messuage  and  closes  immemorially  had  a  footway  for 
himself  and   themselves   and    servants,    farmers  and  tenants, 
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occupiers  of  the  said  messuage  and  closes  from  Prune  Hill       Logan 

Road,   towards  and  into,  through,   over,   and  along  the  said      bubton. 

•closes  in  which,   &c.   unto    and    into  Rusham   Green  Road,       [•6i4] 

towards  and  into  the  parish  church  of  Egham,  and  from  thence 

back  again  unto,  into,  through,  over,  and  along  the  said  closes, 

in  which,  &c.,  unto  and  into  the  said  Prune  Hill  Road.     The 

defendant,  in  another  plea,  claimed  the  way  by  a  grant.     The 

plaintiff  having  in  his  replication  traversed  the  rights  of  way 

claimed  by  the  defendant  in  his  pleas,  issue  was  joined  thereon. 

At  the  trial  before  Alexander,  G.  B.,  at  the  Spring  Assizes  for 

the  county  of  Surrey,  1824,  it  appeared,  that  the  way  claimed 

by  the  defendant  extended  from  the  Prune  Hill  Road,  east- 

wardly,  through  Rusham  Farm  Yard,  (the  close  in  the  first 

count  mentioned,  which  was  an  old  inclosure,)  thence  in  the 

same  direction  over  certain  lands  of  the  plaintiff,  which  had 

been  allotted  in  1814,  under  an  Inclosure  Act  for  inclosing  lands 

in  the  parish  of  Egham,  in  the  county  of  Surrey,  to  one  Mary 

Bartholomew,   the  former    proprietor   of    Rusham   Farm,   and 

thence  over  certain  other  lands  called  Egham  Field,  along  a 

road  called  Egham  Field  Road  which  led  into  Rusham  Green 

Road.     The  commissioners  in  their  award  did  not  notice  the 

road  over  the  farm  yard,  but  set  out  a  footway,  beginning  at 

the  gate  on  the  east  side  of  the  farm  yard  of  Mary  Bartholomew, 

and  extending  eastwardly  over  the  allotments  awarded  to  Mary 

Bartholomew  and  others  respectively  into  the  Egham  Field 

Road,  which  said  footway  was  set  out  for  the  use  only  of  the 

proprietors  or  occupiers  of  Bakeham  House  Farm,  belonging  to 

Thomas  Burton.     On  the  production  of  the  award,  the  Lord 

Chief  Baron  was  of  opinion,  that  the  public  footway  (if  any 

such  ever  existed)  over  the  new  inclosure,  was  extinguished  by 

the  award,  and,  consequently,  *that  there  was  no  such  public       [  *516  ] 

way  as  that  claimed  by  the  defendant  in  his  pleas,  viz.  a  way 

over  the  plaintiff's   closes    into    Rusham  Green  Road ;    and, 

secondly,  assuming  that  the  defendant  or  the   owners  of  his 

estate,  before  the  inclosure  and  award,  had  a  right  of  way  by 

prescription,  that  the  title  by  prescription  was  extinguished  by 

the  Inclosure  Act  and  award,  and  that  he  ought  to  have  claimed        ^ 

his  way  under  the  award.      A  rule  nisi  for  a  new  trial  was 
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Logan  obtained  in  Easter  Term,  1824,  and  cause  was  shewn  against 
Burton,  the  rule  at  the  sittings  in  banc  after  Trinity  Term,  1824,  and 
the  Court  were  of  opinion,  that  it  ought  to  have  been  left  to  the 
jury  to  find,  whether,  before  the  making  of  the  award  of  the 
commissioners,  the  defendant  had  any  private  right  of  way  bj" 
prescription  or  not :  for  if  he  had,  then  the  award  would  not 
destroy,  but  confirm  the  old  title.  The  rule  for  a  new  trial  was 
made  absolute,  and  upon  the  application  of  the  defendant,  it 
was  made  part  of  the  rule,  that  he  should  be  at  liberty  to  amend 
his  pleas ;  and  that  in  case  he  should  amend,  and  a  new  trial  be 
had,  the  costs  of  the  former  trial  were  to  be  borne  by  the  defen- 
dant, if  he  should  not  establish  a  right  of  way  upon  the  pleadings 
as  they  stood  at  the  time  of  the  first  trial.  The  defendant 
pleaded  the  following  additional  pleas :  that  before  the  time 
when,  &c.,  and  before  the  passing  of  the  Inclosure  Act,  and  the 
making  of  the  award,  there  was  a  common  and  public  highway 
from  Prune  Hill  Road  towards,  into,  through,  over,  and  along 
the  said  closes,  in  which,  &c.,  towards  and  into  a  certain  other 
highway,  for  the  King's  subjects  to  pass  on  foot ;  that  on, 
&c.,  at,  &c.,  an  Act  of  Parliament  was  passed,  for  inclosing 
[  ♦sie  ]  lands  in  the  parish  of  Egham,  in  *the  county  of  Surrey ;  that 
the  commissioners  for  carrying  the  Act  ihto  execution  duly 
made  their  award,  and,  among  other  things,  awarded  that  a 
footway  beginning  at  the  gate  entering  the  farm  yard  of  Mary 
Bartholomew,  and  extending  eastwardly  over  the  allotment 
awarded  to  the  said  Mary  Bartholomew,  into  the  Egham  Field 
Road,  should  be  set  out  for  the  use  of  the  proprietors  of  Bake- 
ham  House  Farm,  belonging  to  Thomas  Burton,  Esquire.  Aver- 
ment, that  the  footway  so  set  out  by  the  award  was  a  footway 
into,  through,  and  over  the  said  closes  in  which,  &c.,  in  the 
same  line  and  direction  with  the  public  footway  thereinbefore 
mentioned ;  and  that  defendant,  before  and  at  the  said  times 
when,  &c.,  was  and  is  seised  in  his  demesne  as  of  fee,  of  and  in, 
and  was  and  is  the  proprietor  and  occupier  of  the  said  Bakeham 
House  Farm ;  and  having  occasion  to  use  the  footway  to  pass, 
&c.  over  the  said  closes,  committed  the  supposed  trespasses. 
Replication,  that  the  supposed  footway  so  alleged  to  have  been 
set  out  was  not  nor  is  a  footway  into,  through,  over,  and  along 
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the  said  closes  in  which,  &c.  in  the  same  line  and  direction  with       t-ooak 

the  public  footway,  in  manner  and  form,  &c.     Upon  that  issue      burton. 

was  joined.     Another  plea  stated,  that  before  and  at  the  time  of 

the  trespasses,  and  before  the  passing  of  the  Inclosure  Act,  and 

the  making  of  the  award  of  the  commissioners,  defendant  was 

seised  in  his  demesne  as  of  fee,  of  and  in,  and  was  the  proprietor 

of  Bakeham  House  Farm,  and  then  prescribed   for   a  private 

footway  for  the  defendant  and  his  servants,  farmers  and  tenants, 

occupiers  of  the  said  farm  over  both  closes,  before  the  making  of 

the  award.     It  then  stated  the  passing  of  the  Inclosure  Act,  the 

making  of  the  award,  and  that  the  *footway  set  out  by  the  award       [  •si?  ] 

was  a  footway  over  the  closes  in  which,  &c.  in  the  same  line  and 

direction  as  in  the  last  plea.     Upon  this  plea  the  same  issue  was 

taken  and  joined.     There  then  followed  two  similar  pleas  to  the 

first  count  of  the  declaration,  as  to  the  way  over  the  farm  yard, 

upon  which  the  same  issues  were  also  taken  and  joined.     There 

were  also  two  similar  pleas  pleaded  to  the  second  count,  as  to 

the  way  over  the  allotment,  upon  which  the  same  issues  were 

taken  and  joined.     The  cause  was  tried  again  at  the  Spring 

Assizes  for  the  county  of  Surrey,  1825 ;    and  the  jury  found, 

that  before  the  passing  of  the  Inclosure  Act,  and  the  making  of 

the  award  of  the  commissioners,  there  was  a  public  way  over  the 

closes  in  which,  &c.,  but  that  there  was  not  any  private  way  by 

prescription. 

A  verdict  was  entered  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  enter  a  verdict  for  him  on  all  or  any  of 
the  issues.  Marry  at  in  Easter  Term  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant  on  the  issues  joined  on  all 
the  special  pleas  except  those  which  traversed  the  rights  of  way 
by  grant  and  prescription  as  annexed  to  the  defendant's  estate, 
and  he  contended  that  the  public  way  which  existed  before  the 
Inclosure  Act,  and  which  passed  partly  through  an  old  inclosure 
and  partly  through  the  lands  inclosed,  had  not  been  duly  stopped 
up  by  the  commissioners  under  the  Inclosure  Act,  inasmuch  as 
it  did  not  appear  to  have  been  done  with  the  concurrence  and  by 
the  order  of  two  justices.  The  local  Act  54  Geo.  III.  c.  153,  s.  1, 
authorized  the  commissioners  to  stop  up  old  roads  in  the  parish 
besides  those  over  the  lands  to  be  inclosed,  "  provided  it  were  not 
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LooAN  done  without  the  concurrence  of  two  justices."  The  *road 
BuBTOjf.  through  the  Farm  Yard  was  an  old  road,  passing  over  other  lands 
[  •BIS  ]  than  those  to  be  inclosed.  But  even  assuming  that  this  was  not  a 
case  within  that  clause  of  the  local  Act,  at  all  events  it  was  a  case 
within  the  proviso  in  the  eighth  section  of  the  general  Inclosure 
Act  41  Geo.  III.  c.  109,  which  enacted  that  in  case  the  commis- 
sioners should  be  by  the  local  Act  empowered  to  stop  up  any  old 
or  accustomed  road  passing  or  leading  through  any  of  the  old 
inclosures  in  the  parish,  the  same  should  not  be  done  without 
the  concurrence  or  order  of  two  justices.  Here  the  footway 
claimed  by  the  defendant,  was  an  old  or  accustomed  road  passing 
through  a  part  of  the  old  inclosures  in  the  parish.  Secondly,  he 
contended,  that  at  all  events  the  defendant  was  entitled  to  have 
the  verdict  entered  for  him  on  some  of  the  issues  on  the  new 
pleas,  in  which  it  was  alleged,  that  the  way  set  out  by  the  com- 
missioners was  a  way  in  the  same  line  and  direction  as  the  way 
which  was  used  before  the  Inclosure  Act. 

The  case  came  on  for  argument  at  the  sittings  in  banc  after 
Trinity  Term,  1825,  and  the  Court  then  decided  that  the  defen- 
dant was  entitled  to  have  the  verdict  entered  for  him  upon  the 
issues  joined  upon  the  pleas,  which  alleged  that  the  commissioners 
by  their  award  had  set  out  over  the  allotment  a  footway  in  the 
same  line  and  direction  as  the  ancient  way.  Marryat  then 
insisted  that  the  defendant  was  entitled  to  the  costs  of  the  first 
trial  under  the  rule  of  Court,  for  that  the  defendant  ought  to 
have  the  verdict  entered  for  him  upon  the  issue  raised  upon  the 
second  plea,  which  alleged,  that  at  the  time  of  the  trespasses  there 
was  a  public  highway  over  both  closes. 

[  *bi9  ]  That  point  was  argued  at  the  sittings  *in  banc  after  Hilary 

Term,  1826,  by  BarnewaU  for  the  plaintiff,  and  Marryat  and 
Chitty  for  the  defendant.  The  argument  on  the  part  of  the 
plaintiff  was  in  substance  as  follows :  the  clause  of  the  local  Act, 
which  requires  the  concurrence  of  two  justices  in  case  the  com- 
missioners stop  up  old  roads  in  the  parish  besides  those  over  the 
lands  to  be  inclosed,  applies  only  to  cases  where  the  road  to  be 
stopped  up  passes  wholly  over  other  lands  exclusively  of  those  to 
be  inclosed,  and  not  to  this  case,  where  it  passes  partly  over  the 
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land  to  be  inclosed,  and  partly  over  other  land  which  was  not  to       Looan 
be  inclosed.     The  proviso  in  the  eighth  section  of  the  general      burton. 
Inclosure  Act  does  not  apply  to  footways,  but  to  carriage  roads 
and  highways,  which  the  Legislature  deemed  to  be  of  greater 
importance  to  the  public,  and  therefore  required,  that  before 
such  roads  were  stopped  up  or  diverted  the  commissioners  should 
have  the  concurrence  of  two  justices.     By  that  section  the  com- 
missioners are  authorized  "  to  set  out  and  appoint  the  public 
carriage  roads  and  highways  through  and  over  the  lands  to  be 
inclosed,  and  to  divert,  turn,  and  stop  up  any  of  the  roads  and 
tracks  upon  such  lands,  so  as  such  roads  and  highways  shall 
remain  thirty  feet  wide  at  the  least."      The  term  **  footway  "  is 
not  mentioned  in  this  section,  and  there  is  no  other  section  which 
authorizes  the  stopping  up  of  any  public  footway.      It  must, 
therefore,  be  included  under  the  word  "  track,"  for  it  could  not 
be  intended  to  be  included  in  the  word  **  roads,"  for  they  are 
directed  to  be  thirty  feet  wide.     The  term  "  road,"  ex  vi  termini, 
applies  rather  to  a  way  used  for  the  purpose  of  riding  than  of 
walking,  and  it  seems  in  this  section  to  be  generally  *used  to       [  •620  ] 
denote  carriage  roads.     Section  10  authorizes  the  commissioners 
to  set  out  private  ways,  and  there  bridle  ways  and  footways  are 
expressly  mentioned.      If  the  term  "  road  "  in  this  section  was 
not  intended  to  comprehend  a  footway,  the  proviso  at  the  end  of 
it  must  be  taken  to  apply  to  carriage  roads  only,  and  not  to  foot- 
paths, and  if  that  be  so,  then  the  commissioners  had  the  power 
to  stop  up  the  footway  over  the  old  inclosure  without  the  concur- 
rence of  two  justices,  and  not  having  set  it  out  as  a  public  way, 
the  right  which  the  public  once  had  was  extinguished  by  the 
award :  Rex  v.  The  Commissioners  of  Dean  IncU^sureA     It  has 
not    in   practice   been   considered   necessary  where  a  footway 
passes  partly  over  the  lands  to  be  inclosed  and  partly  over  lands 
already  inclosed,  to  obtain  an  order  of  justices  to  stop  it  up.    The 
way  not  being  set  out  in  the  award  of  the  commissioners  has 
been  considered  to  operate  as  an  extinguishment  of  it.      If  this 
should  be  held  now  to  be  an  ineffectual  mode,  it  will  necessarily 
have  the  effect  of  re-opening  many  roads  over  inclosures  which 
have  in  practice  been  disused  for  a  long  time. 

t  2  M.  &  S.  80. 
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LooAN  The  argument  on  the  part  of  the  defendant  was  in  substance 

Burton,  as  follows  :  the  21st  section  of  the  local  Act  ought  not  to  be  con- 
fined in  construction  to  roads  which  pass  wholly  over  other  lands 
in  the  parish  exclusively  of  those  about  to  be  inclosed,  but  it 
comprehends  roads  passing  partly  over  the  lands  to  be  inclosed, 
and  partly  over  other  lands  in  the  parish.  Secondly,  the  foot- 
way is  included  in  the  term  "  road "  in  the  proviso  in  the 
[  ♦621  ]  41  Qqq  III  g  109,  s.  8.  The  object  of  the  Legislature  *was, 
that  in  any  case  where  the  public  were  interested  in  any  road 
passing  through  an  old  inclosure,  they  should  have  the  same 
security  against  its  being  improperly  stopped  as  they  have  in  an 
ordinary  case,  viz.  that  it  should  not  be  done  without  the  con- 
currence of  two  justices.  Now,  as  the  public  may  be  as  much 
interested  in  the  continuance  of  a  footway  as  in  that  of  a  carriage 
way,  this  is  a  case  which  the  Legislature  clearly  had  in  view ; 
but  the  Court  of  Exchequer  decided  in  the  case  of  Harher  v. 
Rand,\  that  under  the  8th  section  of  the  general  Inclosure 
Act,  the  positive  concurrence  and  order  of  two  magistrates  are 
absolutely  necessary  for  the  stopping  up  of  roads,  whether  they 
be  public  roads  or  private  or  bridle  or  footways.  That  case  is 
expressly  in  point,  and  must  govern  the  present. 

Cur.  adv.  vidt. 

May  13.       Baylby,  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trespass  for  entering  one  close  called 
the  Farm  Yard,  and  another  close  called  the  Allotment.  The 
defendant  justified  under  a  private  right  of  way  by  prescription 
or  grant,  which  was  negatived,  and  under  a  public  right  of  way, 
which  was  found  for  him ;  but  the  public  right  was  stated  in  two 
ways:  first,  as  continuing  down  to  the  time  of  the  trespass;  and, 
secondly,  as  continuing  down  to  the  time  of  an  Inclosure  Act  of 
the  54  Geo.  III.,  and  from  that  time  as  being  converted  from  a 
public  into  a  private  right ;  and  as  certain  costs  will  depend  upon 
[  •622  ]  which  of  these  is  the  subsisting  right,  it  is  necessary  to  *decide 
this  question.  The  closes  are  in  the  parish  of  Egham,  and  one 
of  them  was  inclosed  under  the  54  Geo.  III.  c.  153,  entitled  An 

t  23  R.  E.  638  (9  Price,  58). 
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Act  for  inclosing  lands  in  Egham ;  and  the  other  is  a  Farm  Looan 
Yard,  and  was  an  old  inclosure  long  before  that  Act.  Before  the  bubtok. 
passing  of  that  Act  there  was  a  public  footpath  from  Egham  over 
the  uninclosed  lands  unto  and  through  the  Farm  Yard.  The 
Farm  Yard  opened  on  the  opposite  side  upon  a  common  road. 
The  commissioners  under  the  Inclosure  Act  set  out  what  had 
previously  been  this  public  footpath  over  the  land  to  be  inclosed 
as  a  private  way  for  the  occupiers  of  the  defendant's  farm,  and 
whether  this  put  an  end  to  the  public  footpath  over  the  Allotment 
and  also  over  the  Farm  Yard  is  the  point  in  question.  It  was 
contended  for  the  defendant  that  the  public  way  continued  over 
both,  the  concurrence  of  two  magistrates  being,  as  the  defendant's 
counsel  insisted,  essential  to  prevent  its  continuing  a  public  road; 
and  there  having  been  no  such  concurrence.  The  plaintiff 
insisted  that  the  public  way  was  at  an  end  as  to  both,  or  at  least 
that  it  was  so  as  to  the  Allotment ;  and  if  it  was  at  an  end  as  to 
either,  it  was  sufficient  for  his  purpose.  The  point  depends  upon 
the  construction  of  sections  8,  10,  and  11  in  the  41  Geo.  III. 
sess.  2,  c.  109,  and  54  Geo.  III.  c.  153,  s.  21.  The  8th  section 
of  the  41  Geo.  III.  directs  the  commissioners  to  set  out  and 
appoint  the  public  carriage  roads  and  highways  over  the  lands 
to  be  inclosed,  and  to  divert  and  stop  up  any  of  the  roads  and 
tracks  over  such  lands,  with  a  proviso  that  they  shall  stop  up  no 
old  or  accustomed  road  leading  through  any  part  of  the  old 
inclosures  in  such  parish,  township,  or  place,  without  the  con- 
currence of  two  justices.  The  10th  section  requires  ♦them  to  [  ♦523  ] 
set  out  such  private  roads,  bridle  ways,  and  footways,  in,  over, 
or  by  the  sides  of  the  allotments  as  they  shall  think  requisite ; 
and  section  11  provides  that  after  such  public  and  private  roads 
and  ways  shall  have  been  set  out,  all  roads,  ways,  and  paths  over 
such  lands  (i.e.,  the  new  inclosed  lands)  which  shall  not  be  set 
out  as  aforesaid  shall  be  for  ever  stopped  up  and  extinguished. 
I  shall  afterwards  refer  more  particularly  to  the  language  of  that 
Act,  because  the  decision  of  the  Court  depends  on  the  construc- 
tion to  be  put  upon  it.  By  54  Geo.  III.  c.  153,  s.  21,  the 
commissioners  may  stop  up  old  roads  in  the  parish,  besides  those 
over  the  lands  to  be  inclosed,  provided  it  be  not  done  without  the 
concurrence  of  two  justices.     It  is,  therefore,  either  under  this 
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LooAN  latter  clause  in  the  54  Geo.  III.  or  under  the  8th  section  of  the 
Burton.  41  Geo.  III.  c.  109,  that  the  concurrence  of  two  magistrates  can 
be  required.  The  clause  in  the  54  Geo.  III.  is  either  confined 
to  such  roads  as  pass  wholly  over  other  lands  in  the  parish, 
exclusive  of  those  to  be  inclosed,  and  not  passing  in  any  part 
over  the  lands  to  be  inclosed,  and  then  it  is  inapplicable  to  this 
case,  or  it  also  extends  to  such  roads  as  pass  as  well  over  the 
lands  to  be  inclosed  as  over  other  lands  in  the  parish,  and  then 
it  applies  here ;  and  I  incline  to  think  it  extends  to  both.  There 
might  have  been  some  old  roads  in  the  parish  wholly  unconnected 
with  the  lands  to  be  inclosed,  but  there  might  be  others  leading 
over  the  lands  to  be  inclosed,  and  also  over  other  lands  in  the 
parish,  and  the  latter  parts  of  such  roads  might  be  called  roads 
not  passing  over  the  lands  to  be  inclosed ;  and  though  the 
language  be  not  very  accurate,  '*  roads  besides  the  roads  which 
[  •624  ]  passed  over  the  lands  to  be  inclosed ;  "  there  *might  be  public 
footways  leading  from  one  village  to  another,  passing  through 
old  inclosures  in  the  parish  of  Egham  to  the  lands  to  be  inclosed, 
and  leading  from  those  lands  passing  through  other  inclosures 
in  the  parish  of  Egham;  and  if  such  public  footways  are  not 
within  the  power  and  the  protection  of  this  clause,  the  com- 
missioners will  be  able  without  the  concurrence  of  two  justices 
to  stop  up  such  a  road  and  deprive  the  public  of  the  use  of  it, 
if  the  41  Geo.  III.  c.  109  gives  them  such  power ;  and  if  the 
41  Geo.  III.  c.  109  does  not  give  the  power,  they  will  not  be 
able  to  interfere  with  it  at  all ;  and  it  can  hardly  be  supposed 
that  either  of  these  results  was  intended.  If  the  construction 
be  doubtful,  that  construction  should  be  adopted  which,  whilst 
it  gives  the  greatest  power  to  the  commissioners,  most  effectually 
guards  the  rights  of  the  public.  We  are  therefore  disposed  to 
think,  that  under  the  54  Geo.  III.,  the  concurrence  of  two 
justices  was  necessary  to  warrant  the  stopping  up  that  part  of 
this  road  which  was  beyond  the  limits  of  the  land  to  be  inclosed, 
i.e.,  the  part  over  the  Farm  Yard. 

But  under  the  41  Geo.  III.  c.  109,  we  think  in  this  case  the 
concurrence  of  two  magistrates  necessary,  as  well  for  that  part 
of  the  road  which  was  over  the  land  to  be  inclosed,  as  that  which 
led  through  the  farm  yard.     This  depends  mainly  upon  section  8. 
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That  section,  in  some  parts  of  it,  seems  to  have  in  view  exclusively       Looan 

carriage  roads;  but  in  others,  particularly  in  that  part  which       burton. 

relates  to  the  diverting  and  stopping  up  of  roads  and  tracks,  it 

appears  to  apply  to  every  description  of  road,  whether  a  bridle 

or  foot  road  only,  or  a  carriage  way  also,  and  we   think  the 

proviso  at  the  conclusion  of  *that  clause  is  not  confined  to  carriage       C  *°25  ] 

ways,  but  extends  to  every  species  of  road.     The  eighth  section 

provides  "  that  the  commissioners,  before  they  proceed  to  make 

any  of  the  divisions  or  allotments  directed  by  any  such  Act,  (viz., 

the  local  Act,)  shall  set  out  and  appoint  the  public  carriage  roads 

and  highways,  through  and  over  the  lands  and  grounds  intended 

to  be  divided,  allotted,  and  inclosed."     So  far  the  words  are 

applicable  to  carriage  roads.     Then  it  goes  on  to  direct,  that 

"  they  are  to  divert,  turn,  and  stop  up  any  of  the  roads  or  tracks, 

upon  or  over  any  part  of  the  lands  and  grounds  as  they  shall 

judge  necessary.'*     There  the  language  is  altered  from  roads  and 

highways,  to  roads  and  tracks.     Then  there  comes  a  provision, 

which  I  think  applicable  to  "  carriage  roads  and  highways,*'  as 

contradistinguished  from  the  *  *  roads  and  tracks. ' '     That  provision 

is,  "so  as  such  roads  and  highways  shall  be  and  remain  thirty 

feet  wide  at  the  least."     It  is  impossible  to  say  that  that  provision 

is  applicable  to  those  roads  and  tracks  which  may  be  diverted, 

turned,  and  stopped  up.     I  consider  the  section  as  if  the  words, 

"  divert,  turn,  and  stop  up,  &c."  were  written  in  a  parenthesis ; 

and  it  should  be  read,  *^  that  the  commissioners  shall  have  power 

to  set  out  and  appoint  public  carriage  roads  and  highways,  so  as 

those  roads  shall  be  and  remain  thirty  feet  wide  at  the  least,  and 

so  as  they  shall  be  set  out  in  such  mode  and  direction,  as  in  the 

whole  should  be  most  convenient  to  the  public."     The  words 

there,  "so  as  they  shall  be  set  out,"  shew  that  the  words  roads 

and  highways,  which  are  to  remain  thirty  feet  wide  at  the  least, 

are  applicable  to  roads  which  are  to  be  set  out,  and  not  applicable 

to  ♦those  roads  and  tracks  which  are  to  be  diverted,  turned,  or       [  *o26  j 

stopped  up.     The  question  in  this  case  turns  materially  on  the 

meaning  to  be  attached  to  the  words  "  roads  and  tracks  "  in  that 

part  of  the  section  which  authorises  the  commissioners  to  divert, 

turn,  or  stop  up.     If  this  provision  is  applicable  to  carriage  roads 

only,  it  would   be   singular   that  the  Legislature   should  have 
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Logan  introduced  the  phrase  "roads  and  tracks,"  and  not  have  con- 
BuRTON.  tinued  the  phrase  "  roads  and  highways,"  which  had  been  before 
used.  And  adverting  to  the  other  clauses  of  the  Act,  it  appears 
that  there  is  no  provision  applicable  to  roads  and  tracks  not 
being  carriage  roads  or  carriage  tracks,  unless  the  words  "roads 
and  tracks  "  be  applicable  to  every  description  of  roads.  There 
is  no  express  provision  with  respect  to  public  bridle  ways  or 
public  footways,  but  they  must  be  subject  to  the  general  pro- 
vision in  the  eleventh  section,  and  if  the  justices  have  no  power 
to  set  them  out,  and  they  are  not  protected  by  this  proviso, 
they  must  of  necessity  be  stopped  up.  The  eighth  section  then 
provides,  that  there  shall  be  a  map  in  which  the  intended  roads 
shall  be  accurately  laid  down  and  described;  and  it  speaks  of 
carriage  roads,  as  being  those  to  which  the  attention  of  the 
Legislature  appears  to  have  been  particularly  directed.  Then 
comes  the  proviso,  "that  in  case  such  commissioner  or  com- 
missioners shall  by  such  bill  be  empowered  to  stop  up  any  old 
or  accustomed  road  passing  or  leading  through  any  part  of  the 
old  inclosures  in  such  parish,  township,  or  place,  the  same  shall 
in  no  case  be  done  without  the  concurrence  and  order  of  two 
justices  of  the  peace."  It  does  not  say  "  any  old  or  accustomed 
carriage  road,"  but  uses  the  word  "road"  generally.  Now,  if 
[  '527  ]  the  former  part  of  *the  section,  or  any  part  of  it,  particularly 
that  which  relates  to  stopping  up  ways,  applies  not  only  to 
carriage  ways,  but  to  bridle  ways  and  footways  also,  then  the 
proviso  must  have  the  same  application ;  and,  therefore,  when 
the  commissioners  are  empowered  to  stop  up  an  old  carriage 
road,  an  old  bridle  way,  or  an  old  footway,  passing  or  leading 
through  any  part  of  the  old  inclosures,  they  must  have  the 
concurrence  and  order  of  two  justices  of  the  peace  for  that 
purpose.  The  tenth  section  of  the  Act  seems  to  apply  to  private 
bridle  ways  and  private  footways.  The  eleventh  section  provides, 
that  all  roads,  ways,  and  paths  which  are  not  set  out  shall  be  for 
ever  stopped  up  and  extinguished,  but  that  applies  only  to  such 
roads  as  pass  over  the  lands  and  grounds  to  be  inclosed.  Those 
ways  which  passed  partly  over  lands  to  be  inclosed,  and  also  over 
other  inclosures,  are  within  the  protection  of  the  eighth  section. 
One  question  therefore  is,  are  the  commissioners  empowered  by 
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the  54  Geo.  III.  to  stop  up  any  old  or  accustomed  road  passing  Logan 
through  any  part  of  the  old  inclosures  in  the  parish  ?  I  have  burtox. 
already  expressed  our  opinion,  that  they  may  stop  up  such  as 
are  unconnected  with  and  pass  over  no  part  of  the  land  to  be 
inclosed,  and  that  they  may  stop  up  such  as  are  connected  with 
it,  and  form  a  part  of  it ;  and  if  it  were  doubtful  whether  this 
Act  in  the  latter  case  gave  an  express  power,  we  think  from  the 
manner  in  which  the  road  over  the  land  to  be  inclosed  is  con- 
nected with  the  road  through  the  Farm  Yard,  that  it  gave  the 
commissioners  an  implied  power  to  stop  it  up,  which  is  equivalent. 
But  that  power  cannot  be  exercised  without  the  concurrence  of 
two  magistrates,  which  in  this  case  was  not  obtained. 

The  consequence  is,  that  the  defendant  is  entitled  to  enter  his        [  628  ] 
verdict  on  the  pleas,  which  justify  under  a  public  right  of  way. 

Rule  absolute. 
K.  B.    TRINITY    TERM. 


LAUGHEK  V.  POINTEE.f  i826. 

(5  Barn.  &  Cress.  547—580;  S.  C.  8  Dowl.  &  Ry.  556;  4  L.  J.  K  B.  309.)  ^«^' 

• 

Where  the  owner  of  a  carriage  hired  of  a  stable-keeper  a  pair  of  [  ^^^  ] 
horses  to  draw  it  for  a  day,  and  the  owner  of  the  horses  provided  a 
driver,  through  whose  negligent  driving  an  injury  was  done  to  a  horse 
belonging  to  a  third  person :  Held,  by  Abbott,  Ch.  J.  and  Littledaxe,  J., 
that  the  owner  of  the  carriage  was  not  liable  to  be  sued  for  such  injury, 
Bayley  and  Holroyd,  JJ.  diss, 

[The  course  of  the  proceedings  and  the  facts  sufficiently  appear 
from  the  judgments  which  the  Judges,  not  being  agreed  in 
opinion,  delivered  aeriatim  as  follows  : — ] 

LiTTLBDALE,  J.  I 

This   was  an  action   brought   to  recover  a  compensation  in 
damages  occasioned  to  a  horse  belonging  to  the  plaintiff,  and       ^  ^^^  ^ 
which,  as  he  said,  sustained  an  injury  by  the  negligent  conduct 

t  The  opinion  of  Abbott,  Ch.  J.,  Quickstep  (1890)  15  P.  D.  at  p.  200 : 

and  L1TTLEDAI.E,  J.,  is  approved  and  Cp.  Janes  v.  Corporation  of  Liverpool 

foUowed  by  the    judgment    of    the  (1885)  14  Q.  B.  D.  890,  54  L.  J.  Q.  B. 

Court  of  Exchequer  in  Quarman  v.  345,  following  Quarman  v.  Burnett; 

Buntett  (1840)  6  M.  &  W.  499;  and  LiUfe  v.  Hackdt,  116  N.  S.  at  pp. 

by  the  judgment  of  the  Court  in  The  371—3,  377.— R.  C. 
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Laugher  of  the  defendant's  servant  in  driving  a  carriage  and  horses  of  the 
poi>'TEB.  defendant.  The  cause  was  tried  before  the  Lord  Chief  Justice  of 
this  Court,  and  the  plaintiff  was  nonsuited.  A  rule  nisi  was 
afterwards  obtained  to  set  aside  the  nonsuit,  and  the  Judges 
of  this  Court  not  being  agreed  in  opinion,  and  the  case  being 
[  *553  ]  one  of  difficulty  and  of  extensive  *consequences,  it  was  argued 
in  Serjeants'  Inn  before  all  the  Judges,  except  the  Lord  Chief 
Baron  of  the  Exchequer,  and  there  being  a  difference  of  opinion 
amongst  the  other  Judges,  it  now  remains  for  the  Judges  of  this 
Court  to  deliver  their  judgment  upon  the  case.  The  plaintiff  was 
owner  of  the  horse  that  was  injured,  the  defendant  was  owner  of 
the  carriage,  and  he  having  occasion  to  use  it,  applied  to  a  jobman, 
who  supplied  him  with  a  pair  of  job-horses  and  a  coachman  for  a 
day.  The  jobman  did  not  give  anything  to  the  coachman  for  the 
day's  work,  but  the  defendant  paid  him  Ss. ;  this  5^.  was  not, 
however,  paid  in  pursuance  of  any  contract  or  engagement  either 
with  the  jobman  or  coachman,  but  was  merely  given  as  a  gratuity 
to  the  coachman,  who  had  no  employment  relative  to  any 
business  of  the  defendant  except  the  driving  of  the  carriage  in 
question.  In  the  course  of  driving  the  carriage,  the  coachman 
by  his  negligent  conduct  occasioned  the  injury  ;  and  the  question 
for  the  consideration  of  the  Court  is,  whether  the  defendant  be 
liable.  According  to  the  rules  of  law,  every  man  is  answerable 
for  injuries  occasioned  by  his  own  personal  negligence ;  and  he  is 
also  answerable  for  acts  done  by  the  negligence  of  those  whom 
the  law  denominates  his  servants,  because  such  servants  represent 
the  master  himself,  and  their  acts  stand  upon  the  same  footing 
as  his  own.  And  in  the  present  case  the  question  is,  whether 
the  coachman,  by  whose  negligence  the  injury  was  occasioned,  is 
to  be  considered  a  servant  of  the  defendant. 

For  the  acts  of  a  man's  own  domestic  servants  there  is  no 
doubt  but  the  law  makes  him  responsible,  and  if  this  accident 
had  been  occasioned  by  a  coachman  who  constituted  a  part  of 
the  defendant's  own  family,  there  would  be  no  doubt  of  the 
defendant's  liability;  and  the  reason  is,  that  he  is  hired  by 
[  •ssi  ]  the  master  either  personally  *or  by  those  who  are  entrusted 
by  the  master  with  the  hiring  of  servants,  and  he  is  therefore 
selected  by  the  master  to  do  the  business  required  of  him. 
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This  rule  applies  not  only  to  domestic  servants  who  may  have 
the  care  of  carriages,  horses,  and  other  things  in  the  employ  of 
the  family,  but  extends  to  other  servants  whom  the  master  or 
owner  selects  and  appoints  to  do  any  work  or  superintend  any 
business,  although  such  servants  be  not  in  the  immediate  employ 
or  under  the  superintendence  of  the  master.  As,  for  instance, 
if  a  man  is  the  owner  of  a  ship,  he  himself  appoints  the  master, 
and  he  desires  the  master  to  appoint  and  select  the  crew ;  the 
crew  thus  become  appointed  by  the  owner,  and  are  his  servants 
for  the  management  and  government  of  the  ship,  and  if  any 
damage  happens  through  their  default,  it  is  the  same  as  if  it 
happened  through  the  immediate  default  of  the  owner  himself. 
So  the  same  principle  prevails  if  the  owner  of  a  farm  has  it  in  his 
own  hands,  and  he  does  not  personally  interfere  in  the  manage- 
ment, but  appoints  a  bailiff  or  hind  who  hires  other  persons 
under  him,  all  of  them  being  paid  out  of  the  funds  of  the  owner, 
and  selected  by  himself  or  by  a  person  specially  deputed  by 
him,  if  any  damage  happen  through  their  default  the  owner 
is  answerable,  because  their  neglect  or  default  is  his,  as  they  are 
appointed  by  and  through  him.  So  in  the  case  of  a  mine,  the 
owner  employs  a  steward  or  manager  to  superintend  the  working 
of  the  mine,  and  to  hire  under  workmen,  and  he  pays  them  on 
behalf  of  the  owner.  These  under  workmen  then  become  the 
immediate  servants  of  the  owner,  and  the  owner  is  answerable 
for  their  default  in  doing  any  acts  on  account  of  their  employer. 
This,  however,  is  not  the  case  of  a  man  employing  his  own 
immediate  servants,  either  domestic  servants  or  others,  engaged 
by  *him  to  conduct  any  business,  or  employment,  or  occupation 
carried  on  by  him.  For  the  jobman  was  a  person  carrying  on  a 
distinct  employment  of  his  own,  in  which  he  furnished  men  and 
let  out  horses  to  hire  to  all  such  persons  as  chose  to  employ  him. 
This  coachman  was  not  hired  to  the  defendant ;  he  had  no  power 
to  dismiss  him.  He  paid  him  no  wages.  The  man  was  only  to 
drive  the  horses  of  the  jobman.  It  is  true  the  master  paid  him 
no  wages,  and  the  whole  which  he  got  was  from  the  person  who 
hired  the  horses,  but  that  was  only  a  gratuity.  It  is  the  case 
with  servants  at  inns  and  hotels.  Where  there  is  a  great  deal  of 
business  they  frequently  receive  no  wages  from  the  owner  of  the 
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Lauohkb  inn  or  hotel,  and  trust  entirely  to  what  they  receive  from  the 
roiNTEB.  persons  who  resort  to  the  inn  or  hotel,  and  yet  they  are  not 
the  less  the  servants  of  the  innkeeper;  they  are  not  servants 
upon  wages,  but  servants  upon  expectation  of  gratuities.  And, 
therefore,  if  the  defendant  is  in  this  case  to  be  answerable  for 
the  acts  of  the  driver  provided  by  the  job-man,  it  must  be  upon 
this  principle,  that  if  a  man  either  for  his  benefit  or  pleasure 
employs  an  agent  to  conduct  any  business,  such  agent  is  to  be 
looked  upon  in  the  same  light  as  if  he  was  the  immediate  servant 
of  the  employer,  and  that  the  owner  of  the  property  by  employing 
such  an  agent  to  transact  his  business,  confides  to  him  the  choice 
of  the  under  workmen,  and  then  the  principle  must  go  on  to  this, 
that  such  agent  and  under  workmen  are  to  be  considered  in  the 
same  light  as  the  foreman  or  manager  of  a  person  in  conducting 
his  business,  and  as  the  workmen  selected  by  such  foreman  or 
manager ;  and  that  it  makes  no  difference  to  persons  who  receive 
an  injury  in  what  light  the  offending  party  stands  to  the  principal, 
whether  as  an  under  workman  employed  by  an  agent,  or  an 
[  '566  ]  under  *workman  employed  by  the  foreman  of  the  principal. 
And  that  the  only  thing  to  be  looked  to  is,  whether  in  the  end 
the  principal  pays  for  the  employment  in  the  course  of  which 
the  injury  is  occasioned. 

But  I  think  that,  upon  principle,  this  rule  cannot  be  carried 
so  far.  In  Biish  v.  Steinmanf\  indeed,  Mr.  Justice  Heath 
expresses  it  as  his  opinion,  that  if  a  person  hires  a  coach  upon 
a  job,  and  a  job  coachman  is  sent  with  it  and  does  any  injury, 
the  hirer  of  the  carriage  is  answerable.  That  is  certainly  entitled 
to  great  weight,  as  being  the  opinion  of  a  very  able  Judge.  It 
was,  however,  only  an  obiter  dictum,  and  in  a  case  where,  like 
the  present,  there  is  a  difference  of  opinion  amongst  the  Judges, 
the  question  must,  if  possible,  be  determined  upon  principle  and 
decided  cases.  If  a  man  charters  a  ship  for  a  voyage  or  for 
time,  and  the  master  and  mariners  are  appointed  by  the  owner, 
this  ship  is  employed  for  the  benefit  and  for  transacting  the 
business  of  the  charterer,  just  the  same  as  if  he  had  a  ship  of 
his  own  employed  in  the  same  service,  and  it  might  be  said  that 

t  1  Bos.  &  P.  404,  407.  [Overruled  Beedie  v.  L,  <fe  N,  W.  By.  Co, 
(1849)  4  Ex.  244 ;  20  L.  J.  Ex.  65.] 
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he  deputes  to  the  owner  the  selection  of  the  master  and  mariners;  Laughbb 
but  in  such  a  case  the  law  has  never  considered  the  charterer  liable  pointer. 
to  third  persons  for  the  negligence  of  the  master  and  mariners. 
In  Fletcher  v.  Braddick,\  the  owners  had  chartered  the  vessel  to 
the  commissioners  of  the  navy,  who  were  to  put  an  officer  on 
board,  under  whose  direction  the  master  was  to  act,  and  though 
there  was  a  king's  pilot  on  board,  yet  the  owners  were  neverthe- 
less held  liable  for  running  down  the  plaintiff's  ship.  In 
Nicholson  v.  Mouncey,l  a  captain  of  a  man  of  war  was  held  *not  [  *^^'^  ] 
liable  for  the  default  of  the  lieutenant  whose  watch  it  was  when  an 
injury  was  committed.  Suppose  a  man  has  a  ship  or  a  carriage  or 
other  thing  to  repair,  and  he,  instead  of  having  the  repairs  done 
on  his  own  premises  and  by  his  own  servants,  sends  it  out  to  be 
repaired  by  a  person  who  exercises  the  public  employment  under 
which  it  would  be  repaired,  and  any  damage  happens  in  the  course 
of  the  repair  by  the  negligence  of  the  persons  employed;  these 
are  employed  by  a  person  who  may  be  considered  the  agent  of  the 
principal,  and  yet  the  law  would  not  hold  the  principal  liable. 
If  a  man  hires  a  carriage  and  horses  to  travel  from  stage  to 
stage,  the  carriage  and  horses  are  employed  for  the  benefit  or 
pleasure  of  the  traveller,  instead  of  using  his  own,  which  he  may 
not  do  either  from  inability  to  keep  horses  or  a  desire  of  expedi- 
tion,  and  yet  the  law  has  never  considered  the  traveller  liable. 
There  is  no  difference  in  principle  between  a  man's  travelling  by 
the  stage  or  travelling  by  the  day.  In  one  case  and  the  other 
the  traveller  is  using  the  carriage  and  horses  for  his  benefit ;  he 
pays  so  much  by  the  day  instead  of  so  much  by  the  mile ;  he 
pays  the  coachman  a  gratuity  in  one  case,  and  the  postillion  in 
the  other  case,  and  yet  the  traveller  has  never  been  held  liable. 
As  to  this  latter  point,  there  are  some  decisions  in  point.  Sammell 
V.  Wright y%  where  the  horses  were  hired  to  go  to  Windsor,  and 
the  owner  of  the  horses  was  held  liable,  because  they  were  under 
the  care  and  direction  of  his  servants.  The  carriage  belonged 
to  the  traveller,  who  was  the  Marchioness  of  Bath.  The  case  of 
Dean  v.  Branthwaite\\  arose  on  a  dispute  between  the  owner  of 

+  9  E.  E.  633  (2  Bos.  &  P.  N.  E.  §  5  Esp.  263. 

182).  II  5  Esp.  35. 

t  13  E.  E.  501  (15  East,  384). 
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Lauoheb     the  carriage  and  the  owner  of  the  *horseB,  which  were  hired  to 
Pointer,     go  to  Epsom.     Lord  Ellenborouoh  says,  a  person  who  hires 

[  'Bss  ]  horses  under  such  circumstances  has  not  the  entire  management 
and  power  over  them,  but  that  they  continue  under  the  control 
and  power  of  the  stable-keeper's  servants  who  were  entrusted 
with  the  dming ;  and  that  he  would  be  answerable  for  any  acci- 
dent occasioned  by  the  post  boy's  misconduct  on  the  road,  and 
then  he  mentions  a  case  which  had  occurred  of  that  kind.  In 
this  case,  also,  the  party  travelling  had  his  own  carriage.  The 
same  rule  would  apply  to  a  hackney-coach ;  a  man,  instead  of 
hiring  his  own  carriage  and  servants,  employs  a  hackneyman  to 
drive  him  ;  there  it  is  for  the  profit  or  convenience  of  the  person 
riding  in  the  coach,  and  yet  the  person  so  riding  is  not  liable. 

The  cases  referred  to  before  Lord  Ellenborouoh  only  shew, 
indeed,  the  owner  of  the  horses  to  be  liable,  but  it  may  be  said 
the  traveller  is  liable  also.  I  think  not.  The  coachman  or 
postillion  cannot  be  the  servant  of  both.  He  is  the  servant  of 
one  or  the  other,  but  not  the  servant  of  one  and  the  other ;  the 
law  does  not  recognize  a  several  liability  in  two  principals  who 
are  unconnected.  If  they  are  jointly  liable  you  may  sue  either, 
but  you  cannot  have  two  separately  liable  ;  you  must  bring  your 
action  either  against  the  principal,  or  the  person  who  commits 
the  injury:  Stone  v.  CartwrightA  There  it  was  held  that  an 
action  for  an  injury  sustained  through  the  improper  working  of 
a  mine,  must  be  brought  against  the  owner  of  the  mine,  or 
against  the  workmen  who  did  the  injury,  but  that  it  could  not 

[  •569  ]  be  brought  against  an  agent  who  hired  the  workmen.  *The 
allowing  two  principals  to  be  severally  liable  would  tend  to  a 
multiplicity  of  actions,  because  if  the  traveller  was  liable,  he 
might  have  an  action  against  the  stable-keeper  for  supplying 
improper  drivers  and  horses,  and  then  the  stable-keeper  might 
have  an  action  against  his  own  drivers.  If,  indeed,  several 
persons  are  concerned  in  a  trespass,  or  other  tortious  act,  they 
are  liable  jointly  or  severally,  at  the  election  of  the  party  injured, 
but  the  several  liability  arises  from  the  joint  liability,  and  from 
the  rule  of  law  that  a  party  injured  need  not  sue  all  who  are 
guilty  of  the  wrongful  act ;   but  what  I  say  is,  that  two  persons 

t  3  R.  R.  220  (6  T.  R.  411). 
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cannot  be  made  separately  liable  at  the  election  of  the  party  Lauohbb 
suing,  unless  in  cases  where  they  would  be  jointly  liable  :  and  pointkb. 
there  cannot  be  any  ground  for  saying  that  the  hirer  of  the 
horses  and  the  job-man  would  be  jointly  liable.  There  are, 
however,  cases  which  have  been  determined  upon  principles  not 
altogether  consonant  to  what  I  have  before  considered  are 
those  upon  which  the  liabilities  of  parties  should  be  deter- 
mined, where  persons  have  been  held  liable  for  the  negli- 
gence of  individuals  who  were  not  their  own  immediate 
servants,  but  the  servants  of  agents  whom  they  had  employed 
to  do  their  work.  In  Bush  v.  Steinman\  the  owner  of  a  house 
had  employed  a  surveyor  to  do  some  work  upon  it :  there  were 
several  sub-contracts,  and  one  of  the  workmen  of  the  person 
last  employed  put  some  lime  on  the  road,  in  consequence  of 
which  the  carriage  of  the  plaintiff  was  overturned ;  and  it  was 
held  that  the  owner  of  the  house  was  liable,  though  the  person 
who  occasioned  the  injury  was  not  his  own  immediate  servant. 
So  in  Sly  v.  Edgleyl  a  person  had  employed  a  bricklayer  to 
make  a  *sewer,  who  left  it  open  ;  in  consequence  of  which  the  [  •560  ] 
plaintiff  fell  in,  and  broke  his  leg.  The  person  who  employed 
the  bricklayer  was  held  liable,  upon  the  principle  of  respondeat 
superior,  that  he  had  employed  the  bricklayer,  and  was  answer- 
able for  what  he  had  done.  These  cases  appear  to  establish  that 
in  these  particular  instances  the  owner  of  the  property  was  held 
liable,  though  the  injury  were  occasioned  by  the  negligence  of 
contractors  or  their  servants,  and  not  by  the  immediate  servants 
of  the  owner. 

But  supposing  these  cases  to  be  rightly  decided,  there  is  this 
material  distinction,  that  there  the  injury  was  done  upon  or 
near  and  in  respect  of  the  property  of  the  defendants,  of  w^hich 
they  were  in  possession  at  the  time.  And  the  rule  of  law  may 
be  that  in  all  cases  where  a  man  is  in  possession  of  fixed  pro- 
perty he  must  take  care  that  his  property  is  so  used  and  managed 
that  other  persons  are  not  injured,  and  that,  whether  his  pro- 
perty be  managed  by  his  own  immediate  servants  or  by  con- 
tractors or  their  servants.  The  injuries  done  upon  land  or 
buildings  are  in  the  nature  of  nuisances,  for  which  the  occupier 

t  1  Bo8.  &  P.  404.  X  6  Eep.  6. 
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Lauoheb  ought  to  be  chargeable  when  occasioned  by  any  acts  of  persons 
Pointer,  whom  he  brings  upon  the  premises.  The  use  of  the  premises 
is  confined  by  the  law  to  himself,  and  he  should  take  care  not 
to  bring  persons  there  who  do  any  mischief  to  others.  But  as 
to  Bush  V.  Steinman,\  there  are  some  observations  to  be  made. 
Lord  Chief  Justice  Eybe,  in  the  first  place  at  Nisi  Prius,  was  of 
opinion  the  action  was  not  maintainable ;  and  when  the  case 
came  before  the  Court,  he  says  in  the  beginning  of  his  judgment, 
''  that  he  finds  great  difficulty  in  stating  with  accuracy  the 
[  *h%i  ]  grounds  on  which  *it  is  to  be  supported.  The  relation  of 
master  and  servant  as  commonly  exemplified  in  actions  brought 
against  the  master  is  not  sufficient ;  and  the  general  proposition 
that  a  person  shall  be  answerable  for  any  injury  which  arises  in 
carrying  into  execution  that  which  he  has  employed  another  to 
do  seems  to  be  too  large."  And  in  the  conclusion  he  also  says, 
that  he  still  feels  difficulty  in  stating  the  precise  principle  on 
which  the  action  is  founded.  This  case,  therefore,  does  not  rest 
upon  the  same  basis  as  it  would  if  no  such  doubt  had  been 
expressed.  The  case  is  mainly  grounded  upon  that  of  LittUdal^ 
V.  Lord  Lonsdale  ;\  but  in  that  case  the  defendant  had  a  fore- 
man or  steward  paid  by  him,  and  he  engaged  all  the  under- 
workmen,  who  were  paid  out  of  the  funds  of  the  defendant.  All 
the  machinery  and  utensils  belonged  to  the  defendant,  and  all 
the  persons  employed  were  his  own  immediate  servants,  just  as 
much  as  his  domestic  servants  engaged  and  hired  by  his  house 
steward.  There  is  the  case  of  Leslie  v.  Pmmds,%  which  has  some 
resemblance  to  the  last  cases.  Lord  Chief  Justice  Mansfield 
says  that  it  is  a  very  singular  case.  The  tenant  of  a  house  was 
bound  to  repair  it,  but  the  landlord  superintended  the  repairs ; 
and,  on  being  remonstrated  with  by  the  commissioners  of  pave- 
ment as  to  the  dangerous  state  of  the  cellar,  had  promised  to 
take  care  of  it,  and  had  put  up  some  temporary  boards  as  a 
protection  to  the  public,  but  they  proved  insufficient ;  and  an 
accident  having  happened,  he  was  held  liable.  That  was  decided 
on  the  ground  of  the  defendant's  personal  interference  about  his 
own  property.     It  may  be  said  that  the  defendant  in  the  present 

t  1  Bos.  &  P.  404.  §  13  R.  R.  718  (4  Taunt.  649). 
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case  was  owner  of  the  carriage,  and  that  therefore  the  principles  Lauoheb 
of  these  *latter  cases  apply;  but,  admitting  these  cases,  the  pointkr. 
same  principle  does  not  apply  to  personal  moveable  chattels  as  L  *2>62  ] 
to  the  permanent  use  and  enjoyment  of  land  or  houses.  Houses 
and  land  come  under  the  fixed  use  and  enjoyment  of  a  man  for 
his  regular  occupation  and  enjoyment  in  life ;  the  law  compels 
him  to  take  care  that  no  persons  come  about  his  premises  who 
occasion  injury  to  others.  The  use  of  a  personal  chattel  is 
merely  a  temporary  thing,  the  enjoyment  of  which  is,  in  many 
cases,  trusted  to  the  care  and  direction  of  persons  exercising 
public  employments,  and  the  mere  possession  of  that,  where  the 
care  and  direction  of  it  is  entrusted  to  such  persons,  who  exercise 
public  employments,  and  in  virtue  of  that  furnish  and  provide 
the  means  of  using  it,  is  not  sufficient  to  render  the  owner  liable. 
Moveable  property  is  sent  out  into  the  world  by  the  owner  to  be 
conducted  by  other  persons :  the  common  intercourse  of  man- 
kind does  not  make  a  man  or  his  own  servants  always  accompany 
his  own  property ;  he  must  in  many  cases  confide  the  care  of  it 
to  others  who  are  .not  his  own  servants,  but  whose  employment 
it  is  to  attend  to  it.  And  in  the  instances  of  various  kinds  of 
carriages,  they  are  frequently,  in  the  common  intercourse  of  the 
world,  confided  to  the  care  of  persons,  who  provide  the  drivers 
and  horses,  and  it  is  not  considered  that  the  drivers  necessarily 
belong  to  the  owner  of  the  carriage.  And  I  think  that  there 
cannot  be  any  difference,  in  point  of  law,  as  to  the  liabilities  of 
these  persons  arising  from  the  mere  ownership  of  the  carriage, 
and  that  the  ownership  of  the  carriage  makes  him  no  more 
responsible  than  it  would  do  if  it  had  been  sent  to  be  repaired 
by  a  coachmaker  who,  in  the  course  of  repair,  had  occasioned 
any  damage  to  other  persons ;  but  if  the  injury  arises  from  the 
driver,  it  is  he,  or  the  person  who  appoints  him,  that  is  to  be 
♦responsible.  It  may  be  said  that,  according  to  this  doctrine,  a  [  *568  ] 
person  who  hired  job-horses  and  a  coachman  for  a  year  would 
not  be  answerable  for  the  negligence  of  the  coachman :  if  the 
coachman  remaia  the  mere  servant  of  the  jobman,  not  otherwise 
employed  in  the  service  of  the  hirer,  I  think  the  hirer  would  not 
be  liable  for  whatever  time  he  hired  the  coachman  and  horses  ; 
but  where  the  coachman  is  hired  for  a  year,  it  will  very  often 
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Laugh  EB  happen  that  he  is  employed  in  other  services  besides  the  mere 
PoiNTEB.  attention  to  the  coach  and  horses;  and  if,  by  such  circumstances, 
he  becomes  the  servant  of  the  hirer,  besides  being  the  servant  of 
the  jobman,  the  case  might  then  admit  of  a  different  consideration. 
In  Chilcot  V.  Bromley  \  testator  bequeathed  to  all  his  servants 
500Z.  each ;  and  it  was  held,  that  a  coachman  supplied  by  a 
jobmaster,  together  with  a  carriage  and  horses  which  were 
hired  by  the  year,  was  not  entitled  to  be  considered  a  servant. 

This,  however,  is  not  the  case  of  a  servant  employed  for  a  year 
or  a  month,  and  upon  the  whole  of  the  circumstances  of  this 
case,  I  am  of  opinion  that  this  defendant  is  not  liable  for  the 
damage  that  has  occurred,  and  that  the  rule  for  setting  aside 
the  nonsuit  should  be  discharged. 

There  are  many  cases  where  questions  have  arisen  upon  the 
liabiUties  of  postmasters,  of  captains  of  ships  of  war,  and  of 
owners  of  ships  who  have  taken  pilots,  and  of  factors  who  have 
acted  for  their  principals,  and  others,  as  to  what  degree  of 
possession  is  kept  by  the  owner.  These  I  have  not  thought  it 
necessary  to  notice,  because  I  think  the  sole  question  here  is, 
whether  if  a  man  employs  another  to  do  work  respecting  personal 
[  "564  ]  ^moveable  property,  and  that  other  furnishes  a  servant,  that 
servant  is  to  be  considered  in  the  same  light  as  a  servant 
appointed  by  the  person  himself. 

HOLROYD,  J. : 

This  was  an  action  on  the  case  to  recover  a  compensation  in 
damages  for  an  injury  done  to  the  plaintiff's  horse,  by  the 
negligent  driving  of  a  barouche  or  carriage  and  horses.  (The 
learned  Judge  then  stated  the  pleadings,  and  proceeded  as 
follows:)  In  proof  of  this  declaration,  it  appeared  in  evidence, 
that  the  defendant,  at  the  time  when  the  accident  happened, 
was  riding  in  a  barouche,  being  his  carriage,  which  was  drawn 
by  a  pair  of  horses,  driven  by  a  person  pursuant  to  the  defen- 
dant's orders.  The  driver  and  horses  being  hired  by  the 
defendant  of  one  Bryant,  for  a  day,  to  go  where  the  defendant 
pleased ;  for  hire,  to  be  paid  by  the  defendant  to  Bryant,  and 
for  which  driving  the  defendant  afterwards  voluntarily  paid  the 

t  12  Ves.  114. 
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driver  a  gratuity  of  5«.,  and  the  question  on  the   trial   was,     Laugher 

whether  the  defendant  under  such  circumstances  was  by  law      pointbb. 

answerable  in  this  action  for  the  negligence  of  the  driver,  as 

his  servant,  in  such  driving.     It  was  contended  in  the  argument, 

not  only  that  the  defendant  was  not  responsible  for  the  driver, 

but  that  the  plaintiff  could  not  recover  on  this  declaration,  each 

count  of  which  contained  as  a  material  allegation  that  the  act 

was  done  by  the  defendant's  servant,  whereas  the  driver  could 

not  be  considered  as  his  servant.     But  my  mind  has  come  to 

the  conclusion,  that  the  defendant  is  responsible  for  the  driver's 

negligence,  and  responsible  too  upon  this  declaration,  the  driver 

being  to  be  considered,  in  my  opinion,  for  this  purpose  as,  in 

law,  his  servant.     It  appears  to  me,  that  the  defendant  stands 

in  the  same  situation  of  responsibility  as  if  the  horses  had  "^been       [  *^^^  ] 

driven  by  Bryant  himself,  or  as  if  they  had  been  driven  by  a 

person  chosen  by  the  defendant  himself,  for  the  driving  is  equally 

under  the  authority  and  orders  of  the  defendant,  and  equally  for 

his  profit,  benefit,  or  pleasure,  and  the  driver  is,  I  think,  equally 

the  defendant's  servant  for  that  purpose,  whether  the  driver  be 

Bryant  himself,  the  person  directly  hired  and  employed  by  the 

defendant,  or  be  another  person  selected  and  appointed  by  the 

defendant  himself,  or  a  person  selected  and  appointed  by  Bryant 

under  the  authority  or  permission  of  the  defendant.     The  question 

is  not  whether  Bryant,  as  the  owner  of  the  horses  and  the 

immediate  master  of  the  driver,  might  or  might  not  have  been 

made  responsible  for  the  driver's  negligence,  nor  is  this  the  case 

of  a  letting  for  a  particular  purpose  only,  such  as  going  to  a 

particular  place,  as  in  Dean  v.  Branthwaite,^  and  Sammell  v. 

Wright.X  where  the  hirer  was  considered  not  to  have  the  entire 

management  and  control  over  the  things  so  hired ;  from  which 

cases  the  present  is  distinguishable,  because  the  present  hiring 

was  for  no  such  particular  purpose,  but  to  go  with  the  carriage 

where  the  defendant  chose,  and  to  be  under  his  general  authority 

and  orders  in  that  respect  for  a  certain  time.    By  such  a  letting 

for  a  certain  time  the  defendant  became  possessed  in  law  of  the 

horses  so  let  to  him  whilst  he  was  using  them  under  such  letting. 

It  would  be  so  clearly,  if  they  had  not  been  retained  in  the 

t  5  Esp.  36.  X  o  Esp.  263. 
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Laugher  custody  of  a  driver  provided  by  Bryant,  according  to  the  doctrine 
Pointer,  o^  Lord  Ellenborouoh  in  Lotan  v.  Cross, \  where  he  says,  "  shew 
a  letting"  (bc.  of  the  chaise)  '' for  a  certain  time  to  Brown,  and 
[*666]  ♦the  possession  would  be  in  him;"  and  in  HaU  v.  Pickard^l 
where  by  the  horses  being  let  to  hire  to  Dr.  Carey  for  a  certain 
term,  he,  and  not  the  owner,  was  deemed  to  be  the  person  in 
possession  of  them,  as  he  Dr.  Carey  had  a  right  to  retain  them 
till  that  time  was  expired,  though  in  that  case  indeed  Dr.  Carey 
is  stated  to  have  been  driving  them  by  his  own  servants  when 
the  mischief  was  done.  But  in  the  present  case,  although  the 
horses  were  continued  in  the  custody  of  a  driver  provided  by 
Bryant,  yet  as  the  horses  and  the  driver  were  to  be  for  the  use 
and  subject  to  the  general  directions  of  the  defendant,  and  as  the 
defendant  had  a  right  to  retain  them  till  the  time  for  which  they 
were  hired  was  expired,  and  as  they  were  at  the  time  the  mischief 
was  done  in  the  use  and  under  the  directions  of  the  defendant, 

1  think  that  the  driver  was  for  this  purpose  in  the  employ,  and 
in  law,  the  servant  of  the  defendant,  and  that  the  defendant  was 
in  law  answerable  for  the  driver's  negligence  in  the  execution  of 
the  defendant's  orders  in  such  employ,  in  whatever  situation  the 
driver  might  also  stand  with  respect  to  Bryant,  with  regard  to 
Bryant's  responsibility  for  him,  at  the  election  of  the  plaintiff. 
A  person  may  stand  in  the  relation  of  servant  to  two  different 
persons  as  his  masters  in  two  different  respects  with  regard  to 
the  same  thing,  and  this  even  though  the  service  done,  or  to  be 
done,  be  special  and  limited  to  a   single  act,   as   appears  in 

2  Boll's  Abr.  556,  pi.  14;  though  that  indeed  was  a  case  in 
which  the  party  employing  the  oflScer,  who  was  considered  as 
his  servant,  would  not  be  responsible  for  the  conduct  of  the 
ofScer  as  his  servant,  but  that  would  be  so  on  account  of  the 

[  •667  ]  duties  and  *obligations  upon  the  officer,  and  upon  grounds  not 
applicable  to  the  question  of  the  defendant's  responsibility  in  the 
present  case.  There  it  is  said,  ''  If  u  serjeant  of  London,  or 
bailiff  in  a  county,  take  a  man  upon  a  capias  in  process  at  my 
suit,  and  J.  S.  rescue  him  out  of  his  possession,  I  may  have  a 
general  writ  of  trespass  against  him,  because  the  serjeant  is  as 
well  my  servant  to  this  purpose  as  the  servant  of  the  King ; " 

t  2  Camp.  464.  t  3  Camp.  187. 
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(that  is,  as  it  is  expressed  in  Hobart,  180,  minister  as  well  to  the  Laugher 
person  suing  out  the  process  as  to  the  Court ;)  "  and  therefore  pointer. 
the  taking  out  of  the  possession  of  the  serjeant,  who  is  my 
servant,  is  a  taking  out  of  my  possession  " :  Tr.  15  Ja.  entre 
Wheatky  and  Stone,  adjudged  in  a  writ  of  error  at  Serjeant's 
Inn.  So  in  the  present  case,  I  think  the  horses  were  to  be 
considered  in  law  as  in  the  possession  of  the  defendant,  and  the 
driver  as  the  defendant's  servant,  for  the  purpose  for  which  he 
was  sent  to  the  defendant;  and  I  think,  that  a  taking  of  the 
horses  or  driver  away  from  the  defendant's  service  during  the 
time  for  which  he  had  hired  them,  would  have  been  a  taking 
them  away  from  him,  for  which  he  might  have  maintained  an 
action  of  trespass,  as  for  a  taking  them  out  of  his  possession  and 
service;  and,  consequently,  that  he  was  answerable  for  the 
driver's  negligence  in  driving  him,  the  defendant,  whilst  under 
his,  the  defendant's,  orders,  and  it  is  to  be  considered,  I  think, 
as  the  defendant's  driving  of  the  carriage  and  horses  by  his 
servant.  That  the  responsibility  is  not  confined  to  the  immediate, 
master  of  the  person  who  committed  the  injury,  and  that  the 
action  may  be  brought  against  the  person  from  whom  the 
authority  flows  to  do  the  act,  in  the  negligent  execution  of 
which  the  injury  has  arisen,  is  established  by  the  case  *of  [  *^^s  ] 
Bush  V.  Stein7nan,\  where  the  owner  of  a  house  having  con- 
tracted with  a  surveyor  to  repair  the  house  for  a  stipulated 
sum,  and  the  surveyor  having  contracted  with  a  carpenter  to 
do  it,  who  employed  a  bricklayer,  who  contracted  for  a  quantity 
of  lime  with  a  lime  burner,  the  owner  of  the  house  was  held 
responsible  for  the  damages  occasioned  by  the  lime  burner's 
servants  improperly  laying  that  lime  in  the  high  road.  The 
principles  on  which  that  case  was  decided  apply,  I  think, 
directly  to  the  present  case,  and  shew  the  responsibility  of  the 
present  defendant;  and,  indeed,  Heath  J.  puts  the  very  case, 
that  where  a  person  hires  a  coach  upon  a  job,  and  a  job  coach- 
man is  sent  with  it,  the  person  who  hires  the  coach  is  liable 
for  any  mischief  done  by  the  coachman  while  in  his  employ, 
though  (as  the  Judge  is  there  made  to  say),  he  is  not  his 
servant.    But  under  the  circumstances  of  the  present  case  the 

t  1  Bos.  &  P.  404. 
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Laugher     defendant  was,  I  think,  liable  for  the  negligence  of  the  driver 

Pointer.      &&  ^^8  servant,  driving  the  defendant  pursuant  to  his   orders, 

(the  driver  being,  in  law,  his  servant,  in  my  opinion,  for  that 

purpose  according  to  the  declaration,)  and,  consequently,  that 

the  nonsuit  ought  to  be  set  aside  and  a  new  trial  granted. 

Bayley,  J. : 

The  question  in  this  case  is,  whether  the  owner  of  the  carriage 
is  answerable  for  the  negligence  of  the  driver.  This  is  not  the 
case  of  a  driver,  where,  according  to  established  usage,  carriage 
and  horses  and  driver  belong,  not  to  the  person  driven,  but  to 
another  master,  who  may  easily  be  discovered,  as  in  the  case  of 
a  hackney-coach ;  nor  is  it  the  case  of  a  driver,  where,  according 
[  *569  ]  to  established  usage,  neither  horses  or  *driver  belong  to  or  are 
commonly  in  the  service  of  the  person  driven,  but  belong  to 
another  master,  who  is  either  known,  or  may  easily  be  dis- 
covered, as  in  the  case  of  post-horses ;  but  it  is  the  case  of 
a  person  who  hires  a  pair  of  horses  for  the  day  to  draw  his 
own  carriage,  and  leaves  it  to  the  owner  of  the  horses  to  send 
such  person  to  drive  them,  as  such  owner  may  think  fit.  There 
is  nothing  from  usage  or  otherwise  to  imply  that  the  horses  are 
not  the  defendant's,  and  the  driver  his  regular  servant ;  nothing 
to  designate  or  to  make  it  easy  to  discover  to  whom  the  horses 
and  driver  belong.  The  general  rule  in  the  case  of  master  and 
servant,  as  laid  down  in  Boson  v.  Sandford,\  is,  that  the  man 
who  employs  another  is  answerable  for  him.  Had  the  defendant 
hired  the  driver,  can  there  be  a  doubt  but  that  he  would  have 
been  defendant's  servant  ?  If  he  leaves  it  to  the  owner  of  the 
horses  to  hire  him,  is  he  not,  in  substance,  hired  by  the  defendant? 
If  I  hire  horses  of  A.  and  hire  B.  to  drive,  B.  is  undoubtedly, 
for  the  time,  my  servant.  Is  the  driver  less  my  servant  for  the 
time,  because  I  hire  him  and  the  horses  under  one  bargain,  and 
allow  the  owner  of  the  horses  to  select  him  ?  He  is  employed 
for  me ;  that  cannot  be  disputed.  He  drives  where  I  direct,  and 
so  as  I  require  nothing  contrary  to  my  contract  with  the  owner 
of  the  horses,  he  must  obey  my  reasonable  commands.  He 
must  go  where  I  order ;  must  stop  where  I  require  ;  must  go  the 
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pace  I  specify.  Though  the  owner  of  the  horses  is,  to  a  certain  Lauohee 
extent,  his  master,  I  am,  to  a  certain  extent,  his  master  also,  poiktek. 
Though  the  former  is  his  master  in  general,  he  has,  for  a  time, 
let  him  out  to  me ;  and  a  master  is  liable  for  the  acts  of  one  \vho 
is  in  his  service  *or  employ,  though  the  master  who  is  to  be  [  *^70  ] 
charged  is  not  his  immediate  employer,  but  employs  him  through 
the  medium  of  another.  If  I  hire  the  driver,  I  am  answerable 
for  him,  if  I  employ  J.  S.  to  hire  him,  am  I  not  still  answerable? 
I  exercise  my  own  judgment  in  the  one  case,  I  leave  it  to  J.  S. 
to  exercise  a  judgment  for  me  in  the  other,  but  still  it  is  for  me 
that  the  judgment  is  exercised.  The  service  is  performed  for 
me.  It  is  my  work  the  driver  does.  In  Bush  v.  Steinman,\  the 
man  who  did  the  wrong  was  not  selected  by  the  defendant,  was 
not  immediately  employed  by  him,  he  was  only  employed  through 
the  medium  of  one  who  contracted  to  do  the  work  for  the  defen- 
dant, but  he  was  doing  the  defendant's  work.  He  was  (through 
the  medium  of  the  contractor  indeed,  but  still  he  was)  working 
for  the  defendant,  and  on  that  account  the  defendant  was  held 
liable.  ''  If  a  deputy  has  power  to  make  servants,  the  principal 
will  be  chargeable  for  their  misfeazance,  for  the  act  of  the  servant 
is  the  act  of  the  deputy,  and  the  act  of  the  deputy  is  the  act 
of  the  principal":  per  Holt,  Ch.  J.  in  Lane  v.  Cotton.l  The 
owner  of  a  ship  is  answerable  for  the  misfeazance  of  mariners, 
though  he  leaves  it  to  the  master  to  select  the  crew.  The  owners 
of  a  coach  will  be  liable,  though  they  leave  it  to  J.  S.  to  select 
the  driver  and  horses,  or  though  they  employ  as  driver  the  man 
who  owns  the  horses.  In  many  instances  one  proprietor  horses 
a  coach  for  one  stage,  another  for  a  second,  and  so  on,  and  in 
some  instances  the  man  who  finds  the  horses,  finds  the  coachman 
also.  Shall  this  take  away  the  liability  of  all  the  proprietors  ? 
Shall  it  be  said,  if  *the  coach  does  an  injury  upon  a  given  stage,  [  *o7i  ] 
that  the  proprietor  who  find  the  horses  and  driver  for  that  stage 
shall  alone  be  answerable  ?  The  horses  and  driver  are  found  by 
the  one  to  do  the  work  of  all,  they  are  employed  upon  the  work 
and  for  the  benefit  of  all,  and  therefore  all  are  responsible.  Nor 
does  it  appear  to  me  to  make  any  distinction  whether  the  driver 
and  horses  are  hired  for  a  single  day  only,  or  for  a  longer  period. 
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Latjohek  Had  they  been  hired  by  the  year,  can  there  be  a  doubt  but  that 
PoiNTEB.  the  hirer  would  have  been  answerable  ?  What  if  they  had  been 
hired  for  a  month  or  for  a  week  ?  Would  the  difference  of  period 
for  which  they  were  hired  make  a  difference  in  the  responsibility? 
Can  any  legal  principle  be  adduced  to  make  the  period  the 
criterion  of  being  answerable  or  not?  The  driver  is  equally 
employed  on  account  of  the  hirer,  to  do  the  work  of  the  hirer, 
to  obey  the  lawful  commands  of  the  hirer,  and  to  be  the  tem- 
porary servant  of  the  hirer,  whether  he  is  engaged  for  the  day, 
the  week,  the  month,  or  the  year,  and  the  hirer  bears  the 
appearance  for  the  time  of  standing  in  the  relation  of  master  to 
the  driver,  and  these  are  circumstances  which  in  my  judgment 
make  the  hirer  responsible.  Upon  these  grounds,  therefore,  that 
the  driver  in  this  case  was  in  the  temporary  employ  and  service 
of  the  defendant,  and  that  this  is  not  a  case  in  which  according 
to  the  known  and  established  course  of  proceeding,  it  is  notorious 
that  the  person  driven  does  not  stand  in  relation  of  master  to  the 
driver,  and  it  is  matter  of  easy  discovery  who  does  stand  in  that 
relation,  as  in  the  cases  of  hackney  coaches  and  post  horses ; 
and  that  there  was  nothing  in  this  case  to  rebut  the  prima  facie 
presumption  that  the  horses  were  the  defendant's,  and  the  driver 
[  *572  ]  his  servant,  I  am  *of  opinion  that  this  defendant  was  liable  to 
the  action,  and  that  the  nonsuit  was  wrong. 

Abbott,  Ch.  J. : 

This  was  an  action  upon  the  case  brought  to  recover  damages 
for  an  injury  done  to  a  horse  of  the  plaintiff  by  the  negligent 
driving  of  a  carriage  against  it  in  one  of  the  streets  of  London. 
(The  LoBD  Chief  Justice,  after  stating  the  pleadings,  proceeded 
as  follows :)  At  the  trial  before  me  the  plaintiff  was  nonsuited ; 
a  rule  was  obtained  for  setting  aside  the  nonsuit,  and  the  case 
was  argued  first  in  this  Court,  and  afterwards  before  us  and  the 
Judges  of  the  other  courts  at  Serjeants'  Inn ;  but  a  difference  of 
opinion  has  existed  both  in  this  Court  and  among  the  other 
Judges. 

I  take  the  question  to  be,  whether  either  of  the  counts  in  the 
declaration  was  sustained  by  the  evidence  given  at  the  trial. 
The  evidence  given  was  that  the  defendant,  a  gentleman  usually 
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residing  in  the  country,  being  in  town  for  a  few  days  with  his  Lauohkb 
own  carriage,  sent  in  the  usual  way  to  a  stable-keeper  for  a  pair  pointek. 
of  horses  for  a  day.  The  stable-keeper  accordingly  sent  a  pair 
of  horses  and  a  man  to  drive  them,  being  the  horses  and  driver 
mentioned  in  the  declaration.  The  defendant  did  not  select  the 
driver,  nor  had  any  previous  knowledge  of  him.  The  stable- 
keeper  sent  such  person  as  he  chose  for  this  purpose. 

I  thought  at  the  trial  that  the  driver  could  not  be  considered 
as  the  servant  of  the  defendant,  so  as  to  sustain  either  of  the 
first  two  counts ;  and  also  that  the  horses  were  not  under  the 
care,  government,  and  direction  of  the  defendant,  nor  driven, 
governed,  and  directed  by  him,  so  as  to  sustain  the  last  count. 
And,  with  all  due  respect  for  such  of  my  learned  brothers,  both 
in  and  out  *of  this  Court,  who  think  otherwise,  I  must  say  that  [  *S78  1 
I  still  entertain  the  same  opinion. 

I  will  first  advert  to  the  authorities  quoted  on  the  one  side  and 
the  other.  The  decisions  cited  for  the  plaintiff  were,  the  judg- 
ment of  the  Court  of  Common  Pleas  in  Bush  v.  Steinman^,  as 
furnishing  a  principle ;  and  the  observation  of  Mr.  Justice  Heath, 
referring  to  a  supposed  case  like  the  present,  and  assuming  that 
the  owner  of  the  carriage  would  be  answerable  :  Hall  v.  Pickard,l 
and  Croft  v.  Alison.^ 

On  the  part  of  the  defendant  were  cited  Chilcot  v.  Bromley, \\ 
Dean  v.  Branthtcaite,%  SammeU  v.  Wright,\\  and  the  case  of 
Sir  Henry  Houghton,  before  Lord  Ellenborough,  at  Warwick. 
Reference  was  also  made  to  Fothier's  Treatise  on  Obligations, 
part  1,  No.  121. 

Bush  V.  Steinman  was  an  action  against  the  owner  of  a  house, 
under  repair  and  not  inhabited,  for  causing  a  quantity  of  lime 
to  be  placed  on  the  high  road,  whereby  the  plaintiff's  chaise 
was  overturned  and  damaged.  The  defendant,  who  had  never 
occupied  the  house,  had  contracted  with  a  surveyor  to  repair  it 
for  a  fixed  sum.  The  surveyor  contracted  with  a  carpenter  to 
do  the  whole,  the  carpenter  employed  a  bricklayer,  the  bricklayer 
contracted  with  a  lime-burner  for  a  quantity  of  lime,  and  the 
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Lauohbe  servant  of  the  latter  laid  the  lime  in  the  road.  At  the  trial 
PoiNTEB.  before  Lord  Chief  Justice  Eyre  the  plaintiff  was  nonsuited,  but 
his  Lordship  afterwards  changed  his  opinion,  and  concurred 
with  the  other  Judges  of  the  Court  in  granting  a  new  trial,  though 
he  confessed  he  found  a  difl&culty  in  stating  with  accuracy  the 
[  *574  ]  grounds  on  which  *the  action  could  be  supported.  He  appears, 
however,  to  have  been  influenced  chiefly  by  the  two  cases  of 
Stone  V.  Cartwrighty\  and  Littledale  v.  Lord  LonscUile.l  These 
were  actions  for  injury  done  to  a  dwelling-house,  by  the  improvi- 
dent working  of  a  colliery  under  it.  In  the  first  case  the  owner 
of  the  colliery  was  an  infant ;  the  action  was  brought  against  an 
agent  and  manager,  appointed  by  the  Court  of  Chancery,  who 
hired  and  dismissed  the  workmen  at  his  pleasure,  but  took  no 
personal  concern,  was  not  present,  and  had  given  no  particular 
directions  for  working  the  mine  in  the  manner  that  occasioned 
the  mischief.  The  defendant  in  this  case  was  held  not  to  be 
answerable;  and  Lord  Eenyon  said,  I  have  always  understood 
that  the  action  must  be  brought  against  the  hand  committing 
the  injury,  or  against  the  owner  for  whom  the  act  was  done. 
The  latter  was  an  action  against  such  owner,  and  was  held 
maintainable.  These  cases  establish  the  principle,  that  the 
owner  of  a  mine  is  answerable  to  the  person  whose  property  may 
be  injured  by  the  improvident  manner  of  working  it.  And  if  to 
these  we  add  the  case  of  Bush  v.  Steinman,  the  principle  will  be 
carried  no  further,  it  will  only  be  applied  to  the  owner  of  a 
house,  and  render  him  answerable  for  an  improvident  act  taking 
place  in  the  repair  of  it.  The  case  of  Hall  v.  Pickard  was  a 
question  as  to  the  proper  form  of  action,  whether  trespass  or 
case.  It  was  an  action  for  injury  to  a  horse  belonging  to  the 
plaintiff,  but  let  by  him  for  a  term  to  a  gentleman  whose  carriage 
it  was  drawing,  and  by  whose  servant  it  was  driven.  And  it 
[  *57n  ]  was  held,  that  case  and  not  trespass  was  the  proper  *form  of 
action ;  for  the  plaintiff  had  neither  the  legal  nor  actual  possession 
of  the  horse,  so  as  to  maintain  trespass.  The  case  of  Croft  v. 
Alison  was  an  action  for  injury  to  a  carriage.  The  plaintiff, 
a  stable-keeper,  had  hired  the  carriage  of  a  coachmaker  for  a 
day ;  had  furnished  horses,  appointed  a  coachman,  and  then  let 
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it  out  to  a  third  person  for  the  day.  Under  these  circumstances  Laugheb 
it  was  held,  that  the  plaintiff  was  the  proprietor  of  the  carriage  pointeb. 
pro  tempore. 

On  the  other  hand,  the  case  of  Dean  v.  Branthwaite  was  decided 
upon  the  principle,  that  the  owner  of  horses  let  to  draw  the 
defendant's  carriage  to  Epsom  races,  under  the  conduct  of 
postillions  appointed  by  the  plaintiff,  had  not  thereby  put  the 
horses  into  the  possession  of  the  defendant,  so  as  to  preclude 
himself  from  maintaining  an  action  of  trespass  against  the 
defendant  for  an  injury  done  by  him  to  one  of  them.  The  case 
of  Sammell  v.  Wright  was  an  action  brought  against  a  stable- 
keeper,  who  had  let  four  horses  in  the  usual  way,  to  draw  a 
lady's  carriage  to  Windsor,  and  the  defendant  was  held  liable  to 
the  action.  The  case  of  Sir  Henry  Houghton  was  that  of  horses 
hired  by  him  to  draw  his  carriage,  travelling  post,  and  he  was 
held  not  to  be  answerable.  It  is  true,  that  all  the  three  were 
decisions  at  Nisi  Prius,  but  they  were  the  decisions  of  a  very 
great  Judge,  and  were  not  afterwards  brought  before  the  Court. 
The  case  of  Chilcot  v.  Bromley  was  a  suit  for  a  legacy,  under 
a  will,  whereby  a  legacy  was  given  to  each  of  the  testator's 
servants.  The  testator  hired  a  carriage  and  horses  for  a  year  of 
a  job-master,  who  also  supplied  a  coachman,  and  paid  him  9«. 
a  week.  The  testator  paid  him  12«.  a  week  for  board  wages,  and 
he  received  a  livery  with  the  other  men  servants.  The  *question  [  *576  } 
was,  whether  this  coachman  was  a  servant  of  the  testator  within 
the  meaning  of  the  will.  The  Master  of  the  Bolls  held  that 
he  was  not ;  and  appears  to  have  founded  his  judgment 
principally  on  the  ground  that  there  was  no  contract  between 
the  tei^tator  and  the  coachman,  the  contract  being  with  the  job- 
master, who  might  change  the  coachman,  if  he  should  think  fit, 
without  a  breach  of  his  contract,  if  he  substituted  another,  of 
whom  the  testator  could  not  have  reason  to  complain. 

Upon  this  review  of  the  decisions,  they  appear  to  me  to 
predominate  in  favour  of  the  defendant.  The  three  cases  of 
Stone  V.  Carticrightfj-  Littledale  v.  Lord  Lonsdale, X  and  Bush  v. 
Steinman,^  do  not  in  my  opinion  afford  a  rule  by  which  the 
present  case  ought  to  be  governed.     Whatever  is  done  for  the 
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Laugher  working  of  my  mine  or  the  repair  of  my  house,  by  persons 
Pointer,  mediately  or  immediately  employed  by  me,  may  be  considered  as 
done  by  me.  I  have  the  control  and  management  of  all  that 
belongs  to  my  land  or  my  house ;  and  it  is  my  fault  if  I  do  not 
so  exercise  my  authority  as  to  prevent  injury  to  another.  But 
does  it  follow  from  this  that  I  have  the  care,  government,  or 
direction  of  horses  hired  by  me  of  another  person,  who  sends  a 
servant  of  his  own  choice  to  conduct  and  manage  them,  because 
I  have  hired  the  horses  to  draw  my  carriage  ? 

The  opinion  given  by  Mr.  Justice  Heath  on  this  subject  in  the 
case  of  Bush  v.  Steininan,  was  extra-judicial.  It  has  the  weight 
properly  belonging  to  the  opinion  of  a  very  learned  Judge,  but  it 
could  not  be  revised,  and  has  not  the  authority  of  a  judgment. 
[  ♦577  ]  The  cases  of  *Deany.  Branthicaite\  and  Sammdl  v.  Wright.l  and 
the  case  of  Sir  Hennj  Houghton,  were  decisions  at  Nisi  Prius, 
but  they  were  the  decisions  of  a  very  learned  Judge :  they  were 
capable  of  revision :  they  were  not  afterwards  questioned ;  and 
the  last  of  the  three  bears  directly  upon  the  question  in  the 
present  case. 

Having  made  these  remarks  upon  the  former  cases,  I  will  now 
proceed  to  make  some  observations  upon  the  case  as  it  might 
stand  independent  of  prior  decisions.  I  admit  the  principle,  that 
a  man  is  answerable  for  the  conduct  of  his  servants  in  matters 
done  by  them  in  the  exercise  of  the  authority  that  he  has  given 
to  them,  and,  also,  (which  is  the  same  thing  in  other  words,)  that 
whatever  is  done  by  his  authority  is  to  be  considered  as  done  by 
him.  I  am  sensible  of  the  difficulty  of  drawing  any  precise  or 
definite  line  as  to  time  or  distance.  But  I  must  own  that  I 
cannot  perceive  any  substantial  difference  between  hiring  a  pair 
of  horses  to  draw  my  carriage  about  London  for  a  day,  and 
hiring  them  to  draw  it  for  a  stage  on  the  road  I  am  travelling, 
the  driver  being  in  both  cases  furnished  by  the  owner  of  the 
horses  in  the  usual  way ;  nor  can  I  feel  any  substantial  difference 
between  hiring  the  horses  to  draw  my  own  carriage  on  these 
occasions,  and  hiring  a  carriage  with  them  of  their  owner.  If 
the  hirer  be  answerable  in  the  present  case,  I  would  ask  on  what 
principle  can  it  be  said  that  he  shall  not  be  answerable  if  he 
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hires  for  an  hour  or  for  a  mile  ?  He  has  the  use  and  benefit  Lauohbb 
pro  tempore,  not  less  in  the  one  case  than  in  the  other.  If  the  pointbh. 
hirer  is  to  be  answerable  when  he  hires  the  horses  only,  why 
should  he  not  be  answerable  if  he  hires  the  carriage  with  *them?  [  •578  ] 
He  has  the  equal  use  and  benefit  of  the  horses  in  both  cases,  and 
has  not  the  conduct  or  management  of  them  more  in  the  one 
case  than  in  the  other.  If  th^  temporary  use  and  benefit  of  the 
horses  will  make  the  hirer  answerable,  and  there  be  no  reasonable 
distinction  between  hiring  them  with  or  without  a  carriage,  must 
not  the  person  who  hires  a  hackney-coach  to  take  him  for  a  mile, 
or  other  greater  or  less  distance,  or  for  an  hour,  or  longer  time, 
be  answerable  for  the  conduct  of  the  coachman  ?  Must  not  the 
person  who  hires  a  wherry  on  the  Thames  be  answerable  for  the 
conduct  of  the  waterman  ?  I  believe  the  common  sense  of  all 
men  would  be  shocked  if  any  one  should  aflSrm  the  hirer  to  be 
answerable  in  either  of  these  cases.  Will  it  be  said  that  the 
hirer  is  not  answerable  in  either  of  these  cases  because  the 
coachman  and  the  wherryman  are  ready  to  attend  to  the  call  of 
any  person  who  will  employ  them  ?  I  answer,  so,  also,  is  the 
stable-keeper.  If  it  be  said  that  they  are  obliged  to  obey  the  call 
of  any  person  when  they  are  on  the  stand,  or  at  the  stairs,  I 
would  ask.  Will  there  be  any  difference  if  they  are  spoken  to 
beforehand,  and  desired  to  attend  at  a  particular  hour  ?  which  is 
not  an  unusual  occurrence  where  persons  have  an  engagement  to 
go  out  at  an  early  hour  in  the  morning.  If  the  personal  presence 
of  the  hirer  will  render  him  responsible,  why  should  he  not  be 
equally  so  if  he  is  absent,  and  has  hired  the  horses  or  carriage 
for  his  family  or  servants?  Does  his  presence  give  him  any 
means  of  superintending  or  controlling  the  driver?  Can  any 
legal  obligation  depend  upon  such  minute  distinctions  ?  If  the 
case  of  a  wherry  on  the  Thames  does  not  furnish  an  analogy  to 
this  subject,  let  me  put  the  case  of  a  ship  hired  and  chartered 
for  a  voyage  on  the  *ocean  to  carry  such  goods  as  the  charterer  [  •579  ] 
may  think  fit  to  load,  and  such  only.  Many  accidents  have 
occurred  from  the  negligent  management  of  such  vessels,  and 
many  actions  have  been  brought  against  their  owners,  but  I  am 
not  aware  that  any  has  ever  been  brought  against  the  charterer, 
though  he  is  to  some  purposes  the  daminus  pro  tempore,  and  the 

22—2 
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Lauohke     voyage  is  made  not  less  under  his  employment,   and  for  his 
PoiNTKB,      benefit,  whether  he  be  on  board  or  not,  than  the  journey  is  made 
under  the  employment,  and  for  the  benefit  of  the  hirer  of  the 
horses.     Why,  then,  has  the  charterer  of  the  ship,  or  the  hirer 
of    the    wherry,    or    the  hackney-coach,   never  been  thought 
answerable?    I  answer,  because  the  shipmaster,  the  wherryman, 
and  the  hackney  coachman  have  never  been  deemed  the  servants 
of  the  hirer,  although  the  hirer  does  contract  with  the  wherry- 
man and  the  coachman,  and  is  bound  to  pay  them,  and  the  pay 
is  not  for  the  use  of  the  boat,  or  horses,  or  carriage  only,  but  also 
for  the  personal  service  of  the  man.     In  the  case  now  before  the 
Court,  the  hirer  makes  no  contract  with  the  coachman  :  he  does 
not  select  him ;  he  has  no  privity  with  him  ;  he  usually  gives 
him  a  gratuity,  but  he  is  not  by  law  obliged  to  give  him  anything ; 
and  from  thence  I  conclude  that  the  coachman  is  not  the  servant 
of  the  hirer.    And  if  the  coachman  is  not  the  servant  of  the 
hirer  on  such  an  occasion,  but  is  chosen  and  entrusted  by  the 
owner  of  the  horses  to  conduct  and  manage  them,  I  think  it 
cannot  be  said  that  the  hirer  has  in  law,  what  he  certainly  has 
not  in  fact,  the  conduct  and  management  of  the  horses.     If  the 
coachman  is  in  such  a  case  the,servant  of  the  hirer,  he  may,  at 
any  moment,  require  him  to  quit  the  charge  of  the  horses,  and 
[  •580  ]       deliver  them  over  to  another,  and  must  be  obeyed ;  *but  I  think 
it  cannot  be  said  that  the  coachman  may  not  lawfully  refuse,  and 
ought  not  in  most  cases  to  do  so.     It  does  not  seem  to  be  doubted 
that  the  injured  party  may  sue  the  owner  of  the  horses;   is 
there,  then,  any  rule  of  law,  or  any  principle  of  convenience, 
requiring  that  he  should  have  his  choice  of  suing  either  the 
stable-keeper  or  the  hirer  at  his  election.     Generally  speaking, 
the  one  is  as  well  able  to  pay  damages  as  the  other,  and  may  be 
as  easily  found  out  and  known,  and  more  easily  if  the  carriage 
and  horses  are  hired  together.      Should    the    hirer    be  held 
responsible  in   the  first   instance,  he   must  certainly  have  his 
remedy  over  against  the  letter,  so  that  the  letter  will  in  the  end 
be  answerable,  and  there  will  be  a  circuity  of  action,  which  is 
inconvenient,  and  to  be  avoided  if  possible. 

I  have   acknowledged   the   difficulty  of  drawing  a  line  with 
reference  to  time  or  distance ;  and  I  think  we  must  look  to  other 
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circumstances  in  order  to  ascertain  the  obligation  of  the  hirer.  Laugher 
Length  of  time  may  in  itself  be  a  circumstance  deserving  of  pointeb. 
attention,  because  it  may  be  evidence  of  the  subsequent  appro- 
bation and  continuance,  if  not  of  the  original  choice  of  the 
coachman.  The  payment  of  board  wages  and  the  furnishing  a 
livery  may  also  be  circumstances  worthy  of  attention,  because 
they  also  may  in  some  cases  be  considered  as  evidence  of  a  choice 
and  a  contract.  I  do  not  pronounce  upon  any  case  of  this  kind. 
I  speak  only  of  the  present  case,  and  of  the  evidence  given  at  the 
trial ;  and  not  being  able  to  find  any  reason  satisfactory  to  my 
own  mind,  by  which  the  defendant  in  this  cause  can  be  made 
answerable  in  the  present  action,  I  think  myself  bound  to  say 
that,  in  my  opinion,  the  rule  for  setting  aside  the  nonsuit  ought 

to  be  discharged. 

Hide  discharged. 

ELMOEE  V.  KINGSCOTRt  ^• 

(5  Bam.  &  Cress.  583-.584 ;  S.  C.  8  DowL  &  Ry.  843. )  [  583  ] 

The  note  or  memorandum  in  writing  of  the  bargain  in  the  case  of  a 
sale  of  goods  for  the  price  of  10/.  or  upwards,  required  by  the  Statute  of 
Frauds,  must  state  the  price  for  which  the  goods  were  sold. 

IXDEBITATUS  ASSUMPSIT  for  horses  sold  and  delivered.  Quan- 
tum valebant .  Plea,  fian-assumpsit.  At  the  trial  before  Abbott, 
Ch.  J.,  at  the  Middlesex  sittings  after  last  Term,  it  appeared  that 
this  was  an  action  brought  to  recover  the  price  of  a  horse  alleged 
to  have  been  sold  to  the  defendant.  Proof  was  given  that  on  the 
13th  of  June  there  was  a  verbal  contract  of  sale  made  between 
the  plaintiff  and  defendant,  by  which  the  plaintiff  had  agreed  to 
sell  to  the  defendant  the  horse,  warranted  five  years  old,  for  the 
sum  of  200  guineas.  In  order  to  take  the  case  out  of  the  Statute 
of  Frauds,  the  plaintiff  gave  in  evidence  the  following  letter, 
written  by  the  defendant  on  the  18th  of  June  :  "  Mr.  Kingscote 
begs  to  inform  Mr.  Elmore,  that  if  the  horse  can  be  proved  to 
be  five  years  old  on  the  13th  of  this  month,  in  a  perfectly  satis- 
factory manner,  of  course  he  shall  be  most  happy  to  take  him  ; 
and  if  not  most  clearly  proved,  Mr.  K.  will  most  decidedly  have 
nothing  to  do  with  him.*'     The  Lord  Chief  Justice  was  of  opinion 

t  Dist.  Hoadhj  v.  McLaine  (1834)  10  Bing.  482. 
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Elmore      that  this  was  not  a  sufficient  note  or  memorandum  in  \NTiting  of 
KiNoscoTK.    the  bargain  within  the  Statute  of  Frauds,  and  he  directed  the 
plaintiff  to  be  nonsuited,  but  reserved  liberty  to  him  to  move  to 
enter  a  verdict. 

Scarlett  now  moved  accordingly,  and  contended,  that  as  the 
defendant's  letter  was  an  acknowledgment  by  him  that  he  had 
bought  the  horse  on  the  13th  of  June,  it  was  a  note  in  writing 
[  •584  ]  of  a  bargain  for  the  purchase  of  a  *hor8e,  and  that  it  was  com- 
petent to  the  plaintiff  to  prove  the  value  of  the  horse  by  parol 
evidence,  and  to  recover  the  amount  under  the  count  for  quantum 
valebant.     But 

Per  Curiam  : 

There  must  be  a  note  or  memorandum  in  writing  of  the 

bargain.     The  price  agreed  to  be  paid  constitutes  a  material  part 

of  the  bai-gain.      If  it  were  competent  to  a  party  to  prove  by 

parol  evidence  the  price  intended  to  be  paid,  it  would  let  in 

much  of  the  mischief  which  it  was  the  object  of  the  statute  to 

prevent. 

Rule  refused. 
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BUENETT   AND  Others,   Executors   of   Sir  EOBEET       ^• 
BUENETT,   Deceased,   v.   W.   D.   LYNCH.t  [^89] 

(5  Bam.  &  Cress.  589—611 ;  S.  C.  8  Dowl.  &  Ry.  368 ;  4  L.  J.  K.  B.  274.) 

In  an  action  by  a  lessee  against  the  assignee  of  a  lease,  the  plaintiff 
having  proved  the  execution  of  the  counterpart  of  the  lease,  the  defen- 
dant put  in  the  original  lease,  which  was  produced  by  a  party  to  whom 
he  had  assigned  it :  Held,  that  it  was  not  necessary  for  the  plaintiff  to 
prove  the  due  execution  of  the  lease. 

A  lessee,  by  deed-poll,  assigned  his  interest  in  the  demised  premises 
to  A.,  subject  to  the  pa3rment  of  the  rent  and  the  performance  of  the 
covenants  contained  in  the  lease.  A.  took  possession,  and  occupied  the 
premises  imder  this  assignment,  and  before  the  expiration  of  the  term 
assigned  to  a  third  person.  The  lessor  sued  the  lessee  for  breaches  of 
covenant  committed  during  the  time  that  A.  continued  assignee  of  the 
premises,  and  recovered  damages  against  the  lessee:  Held,  that  the 
lessee  might  maintain  an  action  upon  the  case  founded  in  tort  against 
A.  for  having  neglected  to  perform  the  covenants  during  the  time  he 
continued  assignee,  whereby  the  lessee  sustained  damage.  It  was 
averred  in  the  declaration  that  the  defendant  continued  in  possession 
until  the  end  of  the  term,  and  whilst  he  was  in  possession  as  such 
assignee,  suffered  the  premises  to  be  out  of  repair.  The  proof  was  that 
he  had  ceased  to  be  assignee  before  the  expiration  of  the  term :  Held, 
that  this  was  not  any  variance. 

[This  was  an  action  by  a  lessee  against  the  assignee  of  a  lease. 
There  were  two  questions,  .one  raised  upon  a  rule  for  a  new  trial, 
founded  upon  the  now  obsolete  requirement  of  calling  a  subscrib- 
ing witness.  The  objection  was  that  the  attesting  witness  had 
not  been  called  to  prove  the  execution  of  the  lease,  although  the 
execution  of  the  counterpart  had  been  duly  proved.  The  other 
question  arose  on  motion  for  arrest  of  judgment.  The  points 
are  sufficiently  explained  in  the  judgments,  which  were  as 
follows :] 

Abbott,  Ch.  J. :  [  600  ] 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
ground  of  the  application  for  a  new  trial  was,  that,  although  the 
lease  made  to  the  testator  of  the  plaintiffs  was  produced,  either 
by  the  defendant  *or  a  person  claiming  under  him,  it  could  not      [  *60i  ] 

t  Cited  and  commented  on  in  Motile      L.  B.  9  Q.  B.  241,  246 ;  Woodhotue  v. 
V.  Oarreit  (1870)  L.  B.  d  Ex.  132, 137 ;       Walker  (1880)  5  Q.  B.  D.  404. 
Kellock  V.  Eiithaven  (Ex.  Ch.  1874) 
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Burnett  be  used  in  evidence  by  the  plaintiiBfs,  without  calling  the  Bub- 
Lynch.  scribing  witness  to  prove  the  execution  of  that  instrument.  I 
am  clearly  of  opinion  that  as  against  the  present  defendant  it 
was  unnecessary,  both  with  reference  to  the  subject-matter  of  the 
lease,  and  with  reference  to  the  parties.  It  was  proved  at  the 
trial  that  the  plaintiflFs'  testator  had  executed  a  lease,  and  that 
the  plaintiffs,  his  executors,  had  assigned  that  lease  to  the 
defendant,  and  that  the  latter  had  executed  a  deed  by  which  that 
lease  was  again  assigned  to  one  Daniel,  which  deed  so  executed 
by  Lynch  recited  the  lease  which  had  been  granted  to  the  testator 
of  the  plaintiffs.  That  recital  was,  as  against  Lynch,  abundant 
evidence  of  the  existence  of  the  original  lease.  Upon  that  short 
ground,  I  think  the  lease  was  sufficiently  proved.  Upon  the 
other  ground,  also,  I  think,  that  the  evidence  was  sufficient, 
because,  although  the  defendant  had  quitted  possession  before 
the  lease  expired,  still  he  had  held  under  the  very  lease  during 
part  of  the  term. 

Then  as  to  the  motion  in  arrest  of  judgment,  the  facts  appear 
to  stand  thus  :  A  lease  had  been  granted  to  Sir  Robert  Burnett, 
whereby  he  had  covenanted  to  pay  rent  and  perform  the  other 
covenants  contained  in  the  lease.  The  plaintiffs  (his  executors) 
afterwards  assigned  that  lease  to  j^Lynch  the  defendant,  and  by 
the  terms  of  that  assignment  Lynch  was  to  hold,  subject  not 
only  to  the  payment  of  rent  but  to  the  performance  of  the 
covenants.  It  is  true  he  entered  into  no  express  covenant  or 
contract  that  he  would  pay  the  rent  and  perform  the  covenants. 
But  he  accepted  the  assignment  subject  to  the  performance  of 
the  covenants ;  and  we  are  first  to  consider  whether  any  action 
[  602  ]  will  lie  against  him.  If  we  *should  hold  that  no  action  will  lie, 
this  consequence  will  follow,  that  a  man  having  taken  an  estate 
from  another,  subject  to  the  payment  of  rent,  and  the  performance 
of  the  covenants,  and  having  thereby  induced  an  understanding 
in  that  other,  that  he  would  pay  the  rent  and  perform  the 
covenants,  will  be  allowed  to  cast  that  burden  upon  the  other 
person.  Eeason  and  common  sense  shew  that  that  never  could 
be  intended ;  and  if  the  law  of  England  allowed  any  such  conse- 
quence to  follow,  in  that  case  it  would  cease  to  be  a  rule  of  reason. 
Then,  if  some  action  will  lie,  the  next  question  arises.  What 


VOL.  XXIX.]       1826.     K.  B.     5  B.  &  C.  602—603.  845 

must  be  the  form  of  the  action  ?    It  has  been  contended  that  if      Burnett 
any  action  will  lie,  it  must  be  an  action  of  covenant.     I  think  an       lynch. 
action  of  covenant  is  not  maintainable,  for  an  action  of  covenant 
is  of  a  technical  nature.    It  cannot  be  maintained,  except  against 
a  person  who,  by  himself,  or  some  other  person  acting  on  his 
behalf,  has  executed  a  deed  under  seal,  or  who  (under  some  very 
peculiar  circumstances,  such  as  those  mentioned  in  Co.  Litt.  231a) 
has  agreed  by  deed  to  do  a  certain  thing.     Here  the  defendant 
has  not  engaged  by  deed  to  perform  the  covenants,  and,  conse- 
quently, covenant  will  not  lie.     Then  will  an  action  of  assumpsit 
lie  ?    I  think  it  would ;  but  why  ?    Because  the  defendant  has, 
by  taking  the  estate  subject  to  the  payment  of  rent,  and  the 
performance  of  the  covenants  in  the  original  lease,  thereby  made 
it  his  duty  to  pay  the  rent  and  perform  the  covenants ;  and  if  by 
neglecting  that  duty  a  burden  is  cast  upon  the  person  from  whom 
he  took  the  estate,  it  seems  to  me  that  the  law  will  imply  a 
promise  as  arising  out  of  that  duty,  and  in  that  case  the  action 
of  assumpsit  will  lie.    But  it  by  no  means  follows,  that,  because 
a  promise  may  be  impUed  by  law,  this  action  on  the  case,  which 
is  in  terms  founded  on  the  *breach  of  that  duty  from  which  the       [  '^os  ] 
law  implies  a  promise,  may  not  also  be  maintainable.     Kinlyside 
V.  Thornton^  is  an  authority  from  which  it  may  be  inferred  that 
either  assumpsit  or  case  will  he.     The  only  case  which  militates 
against  the  plaintiffs  is  that  of  Jones  v.  7/iZZ,  I  the  facts  of  which 
were  very  similar  to  the  present.     But  I  think  the  attention  of 
the  Court  was  not  called  to  the  true  ground  on  which  the  plaintiffs' 
case  was  founded.     It  was  contended  for  the  plaintiffs  that  an 
action  on  the  case  was  not  maintainable  for  permissive  waste. 
The  Court  did  not  decide  that  point,  but  merely  that  it  was 
impossible  it  should  be  waste  to  omit  to  put  the  premises  into 
such  repair  as  A.  B.  had  put  them  into.     Kinlyside  v.  Thornton^ 
was  there  cited ;  but  it  was  not  argued  that  by  the  acceptance  of 
the  assignment  it  became  the  duty  of  the  assignee  to  do  the  very 
thing,  the  omission  to  do  which  was  made  the  subject  of  com- 
plaint.    The  case  was  not  put  on  the  ground  that  a  duty  had 
arisen.     Here  that  ground  has  been  taken ;  and  I  think  that  a 
duty  did  arise  when  the  defendant  accepted  the  assignment  of 

t  2  Wm.  Bl.  1111.  X  18  E.  E.  508  (7  Taunt.  392;  1  Mooro,  100). 
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Burnett     the  lease,  subject  to  the  performance  of  the  covenants,  and  that 
Lynch.       as  a  breach  of  that  duty  has  been  committed,  a  special  action  on 
the  case  may  be  maintained.     The  rule  for  a  new  trial,  and  for 
arresting  the  judgment,  must,  therefore,  be  discharged. 

BAYliEY,   J. : 

I  agree  with  my  Lord  Chief  Justice  upon  both  points.  My 
opinion  upon  the  first  point  is  founded  upon  this,  that  the  deed 
came  out  of  the  possession  of  a  party  who  must  be  considered  as 
[  'eoi  ]  identified  *with  the  defendant,  and  that  it  was  a  deed  under 
which  the  defendant  and  the  party  claiming  under  him  had 
taken  all  the  interest  which  they  professed  to  take.  A  distinction 
has  been  taken  between  this  and  the  other  cases  cited  in  argument, 
on  the  ground  that  the  defendant  at  the  time  when  the  deed  was 
produced  in  this  case  had  no  longer  any  existing  interest  under 
the  deed  :  I  think  that  is  immaterial.  My  opinion  is  that  it  is 
not  competent  to  a  party,  who  has  taken  under  a  deed  all  the 
interest  which  that  deed  was  calculated  to  give,  to  dispute  its  due 
execution. 

Upon  the  other  point  it  is  not  necessary  to  decide  whether 
assumpsit  or  covenant  will  lie ;  but  I  have  no  difficulty  in  saying, 
that  an  action  upon  the  case  founded  upon  the  tort  will  lie,  on 
this  ground,  that  from  the  facts  stated  in  this  declaration  the 
law  raises  a  duty  in  the  defendant  to  perform  the  covenants,  that 
there  has  been  a  breach  of  that  duty,  and  that  damage  has 
accrued  to  the  plaintiffs  in  consequence  of  that  breach  of  duty. 
In  this  case  the  defendant  took  the  lease  as  the  assignee  of  the 
plaintiffs,  subject  to  the  payment  of  the  rent  and  the  performance 
of  the  covenants.  Sir  R.  Burnett  (or  his  representative),  in  the 
character  of  lessee,  was  liable  by  express  covenant  to  the  lessor 
for  the  performance  of  the  covenants  in  the  lease.  The  latter 
had  a  right  from  time  to  time  to  claim  from  Sir  Bobert  Burnett 
the  rent  and  a  compensation  for  the  non-performance  of  the 
covenants.  As  soon  as  the  lessee  assigned,  the  lessor  then  had 
his  option  to  claim  his  rent  or  a  compensation  for  the  non- 
performance of  the  covenants  either  from  the  lessee  or  his 
assignee.  The  lessee  could  not  be  hurt  if  it  was  claimed  of  him, 
if  he  in  that  case  had  his  remedy  over  against  the  assignee,  and 


YOL.  xxK.I       1826.     K.  B.     5  B.  &  C.  604—606.  347 


the  assignee  could  not  be  hurt  ^because  he  had  taken  the  property      Burnett 

subject   to  the  payment  of  rent  and   the  performance  of  the       lynch. 

covenants.     And  if  he  has  been  guilty  of  negligence  with  reference       [  *605  ] 

to  those  conditions,  and  the  plaintiffs  have  been  damnified  by 

that  negligence,  they  have  thereby  acquired  a  right  of  action. 

There  is  a  duty  from  the  defendant  to  the  plaintiffs  implied  from 

the  very  nature  and  state  of  things  which  existed  between  the 

parties.     That  duty  appears  to  me  to  be  very  accurately  stated 

in  the  declaration,  where  it  is  described  as  commensurate  with 

the   time   during  which   the  assignee   had  an  interest  in   the 

premises.     It  is  unnecessary  to  go  through  the  cases  in  which  it 

has  been  decided,  that  although  there  be  an  express  contract, 

a  party  is  not  bound  to  resort  to  that  contract  as  the  gist  of  the 

action,  but  he  may  declare  on  the  tort,  and  say  that  the  party 

has  neglected  to  perform  his  duty.     In  Dickson  v.  Clifton,^  the 

plaintiff,  an  owner  of  a  ship,  declared  that  he  had  retained  and 

employed  the  defendant  in  his  service  to  be  master  and  commander 

of  the  vessel,  and  to  receive  on  board  at  Brough,  in  the  county 

of  York,  fifty-six  quarters  of  malt,  and  to  carry  and  convey  the 

same  by  water  from  thence  to  a  place  called  H.  in  Yorkshire, 

and  at  H.  to  deliver  the  same  to  A.  B.    Now  there  can  be  no 

doubt  that  an  action  of  assumpsit  might  have  been  maintained 

against  the  captain  for  not  receiving  and  carrying  the  com,  or 

for  not  taking  care  of  the  cargo  ;  but  there  the  plaintiff  described 

the  contract  in   specific  terms,   and  brought  case  against  the 

defendant  for  negligence  in  the  performance  of  his  duty.     That 

could  only  be  because  the  express  contract  between  the  parties 

created  a  duty,  for  *the  breach  of  which  an  action  of  tort  might       [  *606  ] 

be  maintained.     The  decision  in  Bretherton  v.  Woodjl  and  other 

cases,  are  all  founded  upon  the  same  ground.      This  is  not  an 

action  upon  the  case  in  the  nature   of  waste,   but  an  action 

brought  by  a  party  to  recover  compensation  in  damages  because 

the  defendant  has  not  performed  that  duty  which  between  him 

and  the  plaintiff  he  was  bound  to  perform.     They  were  in  the 

relative  situation  of  lessee  and  assignee  ;  and  the  assignee  having 

accepted  the  premises  subject  to  the  performance  of  the  covenants, 

there  was  a  duty  imposed  upon  him  by  law  to  perfonn  those 

t  2  Wils.  319.  X  23  R.  R.  556  (3  Brod.  &  B.  54). 
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BuBSETT     covenants :   there  was  a  neglect  of  that  duty,   and  a  damage 

Lynch.       accruing  therefrom  to  the  plaintiffs.     To  recover  a  compensation 

for  that  damage,  I  think  the  action  was  maintainable. 

HOLROYD,  J. : 

I  think  that  the  lease  was  properly  received  in  evidence  without 
proof  of  execution  by  the  subscribing  witness,  inasmuch  as  it 
came  out  of  the  hands  of  the  defendant  or  of  a  person  who 
claimed  under  the  defendant,  and  had  enjoyed  the  premises 
under  it.  Coming  from  such  parties,  I  think  it  might  be  taken 
as  evidence  without  any  other  proof.  The  other  question  Ues  in 
a  very  narrow  compass.  The  plaintiffs,  as  the  representatives  of 
the  testator,  were  subject  to  the  payment  of  rent  and  the  per- 
formance of  the  covenants  contained  in  the  lease.  The  declaration 
alleges  that  the  defendant  knew  of  those  circumstances.  The 
plaintiffs  assigned  the  lease  to  the  defendant,  subject  to  the 
payment  of  the  rent  and  the  peformance  of  the  covenants,  and 
the  defendant  entered  into  possession.  The  consequence  was, 
[  •607  ]  that  he  thereby  *took  away  the  tenancy  from  the  original  lessee, 
and  it  became  vested  in  him  as  assignee.  He  had  the  benefit  of 
the  estate,  and  then  upon  the  maxim,  qui  commodum  sentit  onus 
et  sen  tire  debet ,  he  is  liable.  Unless  there  had  been  an  express 
covenant,  the  lessor  could  not  sue  the  original  lessee  for  a  breach 
of  the  covenants  committed  after  he  had  assigned.  Then  what 
is  the  effect  of  the  assignment?  The  assignee  by  virtue  of  it 
stands  in  the  situation  of  the  lessee,  and  becomes  bound  to  pay 
the  rent  and  to  perform  the  covenants.  By  accepting  the  assign- 
ment, he  states  that  he  is  subject  to  the  rent  and  the  performance 
of  the  covenants.  I  think,  therefore,  that  he  is  bound  to  perform 
them  not  merely  by  a  moral  obligation,  but  by  a  legal  obligation, 
created  by  the  common  law,  from  the  facts  stated  in  the  declara- 
tion. The  assignee  standing  in  the  situation  of  the  original 
lessee  is  liable  by  the  common  law  to  all  the  duties  which  were 
cast  upon  the  lessee  by  means  of  his  covenants  in  the  lease. 
And  if  that  be  so,  the  consequence  seems  to  follow  that  an  action 
on  the  case  will  lie  against  the  assignee  when  he  neglects  to 
discharge  those  duties.  I  think  that  is  the  proper  remedy.  I 
have  considerable  doubt  whether  covenant  would  lie ;  but  even  if 
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it  would,  that  would  not  take  away  from  the  plaintiflFs  the  right      Burnett 
to  maintain   an   action   upon   the   case.     If  neither  case   nor       Lynch. 
covenant  is  maintainable,  the   consequence  would   be  that  the 
plaintiffs  who  have  been  sued,  and  who  have  paid  large  damages 
for  breaches  of  covenant  committed  after  they  assigned,  would 
have   no  remedj\     And  the   defendant,   although   he  had  the 
benefit  of  the  estate,  would  not  be  bound  either  to  pay  rent  or 
perform  the  covenants.     It  would  be  pregnant  with  great  injustice 
if  we  were  compelled  so  to  decide.     I  think,  however,  that  we  are 
justified  *by  the  principles  of  the  common  law  in  holding  that       [  ^^*^^  ] 
the  defendant  is  liable  in  this  form  of  action. 

LiTTLEDALE,  J.  : 

I  think  sufiScient  evidence  was  given  of  the  execution  of  the 
lease,  for  the  reasons  already  stated  by  the  Court.  The  next 
question  is,  whether  an  action  be  maintainable  at  all ;  and  if  it 
be,  then  whether,  in  point  of  form,  it  should  have  been  case 
or  covenant.  Upon  the  question  whether  any  action  be  main- 
tainable, under  the  circumstances  stated  in  the  declaration,  by 
the  original  lessee  against  the  assignee,  I  own,  for  some  time  I 
had  considerable  doubt.  There  is  no  instance  of  any  such  action 
in  any  of  the  books.  On  the  first  view  of  it,  there  does  not 
appear  to  be  between  the  lessee  who  assigns  his  whole  interest, 
and  the  assignee,  that  privity  which  is  necessary  to  maintain  any 
action  whatever.  The  practice  in  the  profession  has  been  for  the 
lessee  to  take  from  the  assignee  a  bond  or  a  covenant  to  indemnify, 
and  not  merely  to  assign  by  a  deed-poll.  But  at  the  same  time, 
it  appears  to  me  that,  on  principle,  an  action  on  the  case  may  be 
maintained  by  an  original  lessee  against  his  assignee.  If  an 
action  were  not  maintainable  where  no  bond  or  covenant  haa 
been  taken,  the  consequence  would  be,  that  if  the  original  lessor 
chose  to  sue  the  lessee,  and  not  the  assignee,  the  lessee  would  be 
left  without  any  remedy  whatever,  and  would  have  to  pay  the 
rent  during  the  whole  term,  and  be  answerable  for  breaches  of 
covenant,  although  the  assignee  occupied,  and  committed  those 
breaches.  There  does,  therefore,  appear  to  be  very  good  reason 
why  such  an  action  should  be  maintainable.  Then  it  is  said,  if 
any   action  will  lie,  it  must  be  an  action  of  covenant ;   but  it 
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Burnett  appears  that  in  this  case  the  assignment  has  *been  made  by  deed 
Lyxch.  poU  executed  by  the  assignor,  and  not  by  the  assignee.  I  there- 
[  ^609  ]  fore  think  that  covenant  will  not  lie.  An  action  of  covenant  will 
lie  by  the  lessee  against  the  lessor  upon  the  word  **  demise  "  in 
the  lease ;  but  that  word  imports  a  covenant  in  law  on  the  part 
of  the  lessor  that  he  has  good  title,  and  that  the  lessee  shall 
quietly  enjoy  during  the  term,+  and  therefore  if  the  lessee  be 
ousted  during  the  term,  an  action  of  covenant  will  lie  by  him 
against  the  lessor ;  but  the  w^ord  "  assign  "  in  this  deed  poll  does 
not  import  any  covenant  or  contract  on  the  part  of  the  assignee, 
but  is  a  mere  description  of  the  interest  conveyed.  It  is'true  that 
the  lessee  does  not  assign  the  term  generally,  but  that  he  assigns 
it  subject  to  the  payment  of  the  rent  and  the  performance  of  the 
covenants.  The  assignment  being  by  deed  poll  does  not  however 
contain  any  contract  on  the  part  of  the  assignee,  and  in  order  to 
enable  the  assignor  to  maintain  covenant  against  the  assignee, 
there  must  be  a  contract  under  seal  by  the  latter.  But  it  is  said 
that  the  plaintiff  ought  to  have  brought  assumpsit,  that  being 
the  form  of  action  best  adapted  to  his  case.  Assumpsit  lies  where 
a  party  claims  damages  in  consequence  of  a  breach  of  promise 
not  under  seal.  That  promise  may  either  be  express  or  it  may 
be  implied  from  a  legal  obligation  to  a  particular  act.  Where 
there  is  an  express  promise,  and  a  legal  obligation  results  from 
it,  then  the  plaintiff's  cause  of  action  is  most  accurately  described 
in  assumpsit,  in  which  the  promise  is  stated  as  the  gist  of  the 
action.  But  where  from  a  given  state  of  facts  the  law  raises  a 
legal  obligation  to  do  a  particular  act,  and  there  is  a  breach  of 
that  obligation,  and  a  consequential  damage,  there,  although 
assumpsit  may  be  maintainable  upon  a  promise  implied  by  law 
to  do  the  act,  still  an  action  on  the  case  founded  in  tort  is  the 
[  ♦610  ]  *more  proper  form  of  action,  in  which  the  plaintiff  in  his  declara- 
tion states  the  facts  out  of  which  the  legal  obligation  arises,  the 
obligation  itself,  the  breach  of  it,  and  the  damage  resulting  from 
that  breach.  For  that  is  the  most  accurate  description  of  the 
real  cause  of  action  ;  and  that  form  of  action  in  which  the  real 

t  In  Baynes  v.  Lloyd,  *95,  2  Q.  B.  the  judgment  of  the  Court,  observes 
610,  615,  616, 64  L.  J.  Q.  B.  787,  790,  that  Mr.  Justice  Littledale  cites  no 
C.  A.,  Lord  Justice  Kay,  delivering      authority  for  this  proposition. — R.  C. 
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cause  of  action  is  most  accurately  described,  is  the  best  adapted  Burnett 
to  every  case.  If  the  plaintiffs  in  this  case  cannot  say  that  the  lynch. 
defendant  undertook  to  pay  the  rent  and  to  perform  the  covenants, 
and  has  not  done  so,  assumpsit  is  not  the.  form  of  action  the  best 
adapted  to  their  cause  of  complaint.  If  a  regular  contract  to 
indemnify  had  been  executed,  or  there  had  been  any  express 
promise  by  the  assignee  to  pay  the  rent  and  perform  the 
covenants,  and  a  breach  of  that  promise,  then  an  action  of 
assumpsit,  founded  upon  that  breach  of  promise,  would  lie  by 
the  lessee  by  reason  of  the  damage  thereby  sustained,  and  would 
be  the  more  proper  form  of  action.  The  very  ground  of  the  action 
would  be  that  the  plaintiffs  were  damnified  by  reason  of  their 
having  to  perform  that  which  the  assignee  ought  to  have  per- 
formed. But  in  that  case  the  action  would  be  founded  upon  the 
promise  to  indemnify.  Here  there  having  been  neither  an  express 
contract  to  indemnify,  nor  any  express  promise  to  perform  the 
covenants,  I  think  an  action  on  the  case,  founded  upon  a  breach 
of  duty,  is  more  proper  than  an  action  of  assumpsit  founded 
upon  the  breach  of  a  supposed  promise.  The  ground  of  the 
present  action  is  the  damage  resulting  to  the  plaintiffs  from  a 
default  of  duty  by  the  defendant.  The  duty  was  not  to  be 
performed  to  the  plaintiffs,  but  to  the  original  landlord  in  respect 
of  the  land.  But  the  interest  which  the  defendant  had  was 
derived  from  the  plaintiffs,  and  it  is  in  consequence  of  the  neglect 
of  duty  by  the  defendant  that  the  plaintiffs  *have  been  damnified,  [  *6ii  ] 
the  original  landlord  having  recovered  against  them  damages  by 
reason  of  breaches  of  covenant  contained  in  the  lease,  committed 
after  they  assigned  to  the  defendant.  A  breach  of  duty  in  the 
defendant,  and  a  damage  resulting  therefrom  to  the  plaintiffs,  is 
a  proper  subject  for  an  action  on  the  case  in  tort.  For  these 
reasons  I  agree  that  the  rule  for  a  new  trial,  or  for  arresting  the 

judgment,  must  be  discharged. 

Rule  discharged. 
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1826.  JONES  V.  POWELL. 

!!!1^'  (5  Bam.  &  Cress.  647—650  ;  S.  C.  8  Dowl.  &  Ry.  416 ;  4  L.  J.  K.  B.  281.) 

L        J  Beplevin.    Avowry,  that  the  defendant  demised  the  close,  in  which, 

&c.,  (amongst  others,)  to  A.  B.,  and  because  the  cattle  were  there  he 
distrained  l^em  for  rent-arrear.  Plea  in  bar,  that  the  cattle  were  not 
levant  and  couchant  upon  the  close,  in  which,  &c. :  Held,  on  demurrer, 
that  the  plea  was  bad ;  first,  for  not  shewing  how  the  cattle  came  upon 
the  land;  secondly,  for  not  stating  that  they  were  not  levant  and 
couchant  upon  any  part  of  the  lands  demised. 

Beplevin.  Avowry,  that  defendant  was  seised  of  the  close  in 
question,  and  demised  it,  amongst  others,  to  A.  B.,  and  for  rent 
in  arrear  distrained  the  cattle  in  question,  being  in  the  close  in 
which,  &c.  Plea  in  bar,  that  the  cattle  were  not  levant  and 
couchant  on  the  close  in  which,  &c.  Demurrer,  assigning  for 
causes,  that  the  plea  in  bar  did  not  state  that  the  cattle  escaped 
into  the  place  in  which,  &c.,  by  the  default  of  the  owner  or  tenant 
thereof ;  and  that  it  was  not  averred  in  the  plea,  owing  to  w^hat 
cause,  or  under  what  circumstances  the  cattle  came  upon  the 
close  in  which,  &c.     Joinder  in  demurrer. 

Richards  in  support  of  the  demurrer : 

The  plea  in  bar  is  bad,  for  it  tenders  an  immaterial  issue. 
That  the  cattle  were  not  levant  and  couchant  is  no  protection 
against  a  distress  for  rent,  unless  they  came  upon  the  land 
through  the  default  of  the  tenant  or  the  owner.  The  only 
instance  of  such  a  plea  is  in  Kempe  v.  Creus;^  and  there, 
Treby,  Ch.  J.  said  that- it  would  be  bad  on  demurrer.  Here 
the  defendant  has  adopted  that  course. 

Maule,  contra  : 
It  is  contended  that  levancy  and  couchancy  is  material  only 
[  •648  ]  when  the  cattle  come  upon  *the  land  by  the  default  of  the 
tenant  or  owner ;  but  that  is  not  so.  In  8  Bl.  Com.  8  it  is  said : 
"With  regard  to  a  stranger's  beasts  which  are  found  on  the 
tenant's  land,  the  following  distinctions  are  taken.  If  they  are 
put  in  by  consent  of  the  owner  of  the  beasts ;  they  are  distrain- 
able  immediately  afterwards  for  rent-arrear,  by  the  landlord. 
So,  also,  if  the  stranger's  cattle  break  the  fences  and  commit  a 

t  1  Ld.  Bay.  167. 


VOL.  XXIX.]       1826.     K.  B.     5  B.  &  C.  648—649.  85S 


trespass,  by  coming  on  the  land,  they  are  distrainable  imme-  Jones 
diately  by  the  lessor  for  his  tenant's  rent,  as  a  punishment  to  Powell. 
the  owner  of  the  beasts,  for  the  wrong  committed  through  his 
negligence.  But  if  the  land  were  not  sufi&ciently  fenced  so  as 
to  keep  out  cattle,  the  landlord  cannot  distrain  them  till  they 
have  been  levant  and  coiichant  on  the  land."  In  this  latter 
case,  levancy  and  couchancy  is  material,  although  the  tenant  or 
owner  be  not  in  default.  Blackstone  then  goes  on  to  say,  that 
where  the  lessor  or  his  tenant  is  in  default,  cattle  coming  upon 
the  land  cannot  be  distrained,  until  after  notice  has  been  given 
to  the  owner,  and  he  neglects  to  remove  them.  The  passage  in 
Kempe  v.  Crews,  which  is  relied  upon,  was  merely  an  obiter 
dictum,  and  the  actual  determination  of  the  Court  was  in  favor 
of  the  plaintiff. 

Ricliardsj  in  reply : 

In  the  passage  immediately  preceding  that  which  has  been 
read  from  8  Bl.  Com.,  it  is  said,  that  all  things  upon  the  land 
are  prima  facie  distrainable  for  rent.  The  owner  of  the  cattle 
should,  therefore,  shew  in  his  plea  in  bar  the  special  matter 
upon  which  he  relies  as  a  protection  from  that  liability. 

Baylby,  J. :+  [  649  1 

I  am  of  opinion  that  this  plea  in  bar  is  bad.  It  is  a  general 
rule  that  all  things  upon  the  premises  are  distrainable  for  rent- 
arrear.  There  are  exceptions  to  that  rule ;  but  he  that  wishes 
to  avail  himself  of  the  exception  must  bring  himself  within  it. 
The  mere  want  of  levancy  and  couchancy  is  not  sufficient  to 
protect  the  cattle  from  a  distress.  If  the  cattle  are  upon  the 
premises  by  the  consent  of  the  owner,  or  through  his  default, 
levancy  and  couchancy  is  immaterial.  Now  it  is  to  be  presumed, 
that  the  circumstances  under  which  the  cattle  come  upon  the 
premises  are  within  the  knowledge  of  the  owner ;  he,  therefore, 
should  state  them.  The  case  of  Kempe  v.  Crews  is  a  clear 
authority  upon  this  point.  There,  trespass  was  brought  for 
taking  the  plaintiff's  cattle.  The  defendant  justified  taking 
them  upon  land  demised  by  him  to  one  W.  for  rent-arrear. 

t  Abbott,  Ch.  J.  was  sitting  at  Nisi  Prius,  in  London. 
R.R. VOL.  XXIX.  23 
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joxEs  Beplication,  that  they  were  not  levant  and  couchant.  Defen- 
Powell,  dant  took  issue  upon  that,  and  after  it  was  found  for  the 
plaintiff,  he  moved  for  a  repleader,  which  was  refused,  because 
the  issue  might  be  material ;  and  a  repleader  is  never  granted, 
unless  the  issue  must  be  immaterial.  But  it  was  admitted  in 
argument  that  the  replication  would  have  been  bad  on  demurrer ; 
and  Treby,  Gh.  J.  expressly  says,  **  that  if  the  defendant  had 
demurred  upon  the  replication  it  would  have  been  ill."  There 
is  another  objection  in  this  case :  the  defendant  avows,  stating 
that  the  tenant  held  the  close  in  which,  &c.  amongst  other  lands ; 
the  plaintiff  pleads  in  bar  that  the  cattle  were  not  levant  and 
couchant  on  the  close  in  which,  &c. :  that  might  be  true,  and 
yet  they  might  have  been  so  upon  some  part  of  the  lands  demised. 

[  650  ]  HOLROYD,  J.  : 

I  agree  that  the  plea  in  bar  is  bad  on  both  grounds.  It  is  a 
general  rule,  that  all  things  on  the  land  are  distrainable  for  rent- 
arrear.  An  avowry  is  therefore  good,  merely  stating  that  the 
cattle  were  upon  the  land.  If  the  owner  wishes  to  avail  himself 
of  an  exception,  he  must  bring  himself  within  it. 

Judgment  for  the  defendant. \ 

t  Littledale,  J.  had  gone  to  ehainbers. 
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DOE  D.   GAENONS  v.   KNIGHT.t  1!!!; 

(5  Bam.  &  Cress.  671—696 ;  8  Dowl.  &  Ey.  348 ;  4  L.  J.  K.  B.  161.)  [  671  ] 

Where  a  party  to  any  instrument  seals  it,  and  declares,  in  the  presence 
of  a  witness,  that  he  delivers  it  as  his  deed,  but  keeps  it  in  his  own 
possession,  and  there  is  nothing  to  qualify  that  or  to  shew  that  the 
executing  party  did  not  intend  it  to  operate  immediately,  except  the 
keeping  the  deed  in  his  hands,  it  is  a  valid  and  effectual  deed;  and 
delivery  to  the  party  who  is  to  take  by  the  deed,  or  to  any  person  for 
his  use,  is  not  essential. 

Delivery  to  a  third  person  for  the  use  of  the  party  in  whose  favour  the 
deed  is  executed,  where  the  grantor  paiis  with  all  control  over  the  deed, 
makes  the  deed  effectual  from  the  instant  of  the  delivery,  although  the 
person  to  whom  the  deed  is  so  delivered  be  not  the  agent  of  the  party 
for  whose  benefit  the  deed  is  made. 

This  was  an  ejectment  brought  to  recover  possession  of  certain 
messuages  and  lands  in  the  county  of  Flint.  The  lessor  of  the 
plaintiff  claimed  the  property  as  mortgagee  under  a  deed  pur- 
porting to  be  executed  by  W.  Wynne,  deceased.  At  the  trial 
before  Garrow,  B.  at  the  Summer  Assizes  for  the  county  of 
Stafford,  1825,  the  principal  question  turned  on  the  validity  of 
that  deed ;  and  the  following  appeared  to  be  the  facts  of  the 
case:  Wynne  was  an  attorney  residing  at  Mold  in  Flintshire, 
and  had  acted  in  that  character  for  Gamons  the  lessor  of  the 
plaintiff,  who  resided  at  a  distance  of  about  three  miles  from 
Mold.  Wynne's  sister  and  niece  lived  in  a  house  adjoining  to 
his  own  at  Mold.  On  the  12th  of  April,  1820,  about  six  o'clock 
in  the  evening,  Wynne  called  at  his  sister's  house,  his  niece  then 
being  the  only  person  at  home,  and  asked  her  to  witness  or  sign 
some  parchment.  He  produced  the  parchment,  placed  it  on  the 
table,  signed  his  name,  and  then  said,  '^  I  deliver  this  as  my  act 
and  deed,"  putting  his  finger  at  the  same  time  on  the  seal ;  the 
niece  signed  her  name,  and  he  took  it  away  with  him.  The 
deed  remained  on  the  table  until  he  took  it  away.  He  did  not 
mention  to  his  niece  the  contents  of  the  deed,  or  the  name  of 
Mr.  Gamons.  The  niece  had  no  authority  from  Mr.  Garnons  to 
receive  any  thing  for  him.  It  was  proved  by  Miss  Elizabeth 
Wynne,  *the  sister  of  Wynne,  that  in  April,  1820,  but  (whether      [  *672  ] 

+  Approved  and  followed  in  Xenos  v.  Wickham  (H.  L.  1867)  L.  R.  2 
H.  L.  296;  36  L.  J.  C.  P.  313.— E.  C. 
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Dob  d.  before  or  after  the  execution  of  the  deed  as  above  mentioned  did 
r.  not  distinctly  appear,)  he  brought  her  a  brown  paper  parcel,  and 

Knight.  ^^^^^  « jje^e,  Bess,  keep  this :  it  belongs  to  Mr.  Gamons." 
Nothing  further  passed  at  this  time ;  but  a  few  days  after  he 
came  again,  and  asked  for  the  parcel,  and  she  gave  it  to  him :  he 
returned  it  back  to  her  again  on  the  14th,  15th,  or  16th  of  April, 
saying,  "  Here,  put  this  by.*'  When  she  received  it  the  second 
time,  it  was  less  in  bulk  than  before.  Wynne  died  in  August, 
1820.  After  his  funeral,  she  delivered  this  parcel  to  one  Barker 
in  the  same  state  in  which  she  received  it  from  her  brother. 
Barker,  who  was  an  intimate  friend  of  Wynne,  stated,  that  the 
latter  in  July,  1814,  sent  for  him,  and  told  him  that  he  had 
received  upwards  of  26,000Z.  upon  Mr.  Garnons'  account ;  and 
after  taking  credit  for  sums  he  had  paid,  and  placed  out  for  Mr. 
Garnons,  he  was  still  indebted  to  him  in  more  than  13,000Z. 
He  then  asked  the  witness,  if  he,  as  his  (Wynne's)  friend,  would 
see  Mr.  Garnons  to  explain  the  circumstances.  The  witness 
consented,  and  Wynne  then  made  a  statement  of  his  property ; 
by  which  it  appeared  that  after  payment  of  his  debts,  including 
the  18,0002.,  he  would  have  a  surplus  for  himself  and  family  of 
8,000{.  at  the  least.  He  desired  the  witness  to  tell  Garnons  that, 
although  he  could  not  pay  him  at  that  time,  he  would  take  care 
to  make  him  perfectly  secure  for  all  the  monies  due  from  him. 
Upon  this  being  communicated  to  Garnons  he  desired  Barker  to 
assure  Wynne,  that  he  would  not  then  distress  him,  or  expose 
his  circumstances,  but  he  expected  that  he  would  provide  him 
securities  for  the  money  he,   Wynne,   owed  him.     This  was 

[  ♦678  ]  communicated  to  Wynne,  who  expressed  great  *gratitude  to 
Garnons,  and  said,  he  would  take  care  to  make  him  perfectly 
secure.  After  the  funeral  of  Wynne,  his  will  was  produced, 
and  with  it  was  a  paper  in  his  own  hand-writing,  containing 
a  statement  of  his  property,  and  a  list  of  various  debts  secured 
by  mortgage  or  bond,  and  among  others,  under  the  title  ''mort- 
gage," there  was  stated  to  be  a  debt  to  Mr.  Garnons  for  10,000Z. 
Miss  Wynne  soon  after  delivered  to  the  witness,  Barker,  a  brown 
paper  parcel  sealed,  but  not  directed.  Upon  this  being  opened, 
there  was  inclosed  in  it  another  white  paper  parcel  directed,  in 
the  hand- writing  of  Wynne,  **  Richard  Garnons,  Esq."     Within 
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it  was  a  mortgage  deed  (the  same  that  was  witnessed  by  Wynne's  Dob  d. 
niece,  as  before  stated,)  from  Wynne  to  Garnons  for  10,000?.  ^^^^'^^^ 
There  was  also  within  the  white  parcel,  a  paper  folded  in  the  Knight. 
form  of  a  letter  directed  in  the  hand-writing  of  Wynne  to  Mr. 
Garnons.  That  contained  a  statement  of  the  account  between 
W3'nne  and  Garnons,  and  10,000Z.,  part  of  the  balance  due  from 
Wynne  to  Garnons,  was  stated  to  be  secured  upon  Wynne's 
property.  The  mortgage  deed  found  in  the  parcel  was  then 
delivered  to  Garnons.  It  was  a  mortgage  of  all  Wynne's  real 
estates.  It  was  contended  on  the  part  of  the  defendant  that 
nothing  passed  by  the  deed,  inasmuch  as  there  had  been  no 
sufficient  delivery  of  it  to  the  mortgagee,  or  to  any  person  on  his 
behalf,  to  make  it  valid ;  and,  secondly,  because  it  was  fraudulent 
and  void  against  the  creditors  of  the  grantor  under  the  statute 
13  Eliz.  c.  6.  The  learned  Judge  overruled  the  objections,  and 
the  defendant  then  proved  that  Mr.  Wynne,  in  May,  1820,  had 
delivered  to  him  a  bond  and  mortgage  of  his  real  estates,  to 
secure  money  due  from  Wynne  to  him ;  and  that  by  his  will  he 
devised  all  his  estates  to  the  defendant.  Knight,  in  trust  to  sell 
and  pay  *his  debts.  It  was  further  proved,  that  about  the  6th  r  '674  ] 
of  April  a  skin  of  parchment  with  a  12Z.  stamp  was  prepared  by 
Wynne's  order,  and  for  a  few  days  he  remained  in  his  private 
room,  with  the  door  shut.  A  clerk  entered  the  room,  and  found 
him  writing  upon  a  parchment :  he  afterwards  locked  the  door. 
There  was  no  draft  of  the  mortgage  in  the  office,  and  he  never 
mentioned  it.  The  whole  of  the  deed  was  in  Wynne's  own 
hand- writing.  He  had  three  clerks,  and  deeds  were  in  the  usual 
course  of  business  executed  in  the  office,  and  witnessed  by  himself 
and  his  clerks.  The  learned  Judge  told  the  jury,  that  the  first 
question  for  their  consideration  was,  whether  the  mortgage  to  the 
lessor  of  the  plaintiff  was  duly  executed  by  Wynne  the  deceased ; 
but  that  if  they  thought  it  was  originally  well  executed,  the 
question  for  their  consideration  would  be,  whether  the  delivery 
to  Miss  Elizabeth  Wynne  was  a  good  delivery  ;  and  he  told  them 
he  was  of  opinion,  that  if,  after  it  was  formally  executed,  Mr. 
Wynne  had  delivered  it  to  a  friend  of  Mr.  Garnons,  or  to  his 
banker  for  his  use,  such  delivery  would  have  been  sufficient  to 
vest  in  Mr.  Garnons  the  interest  intended  to  be  conveyed  to  him 
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Dob  d.  under  it ;  and  the  question  for  them  to  decide  was,  whether  the 
r,  delivery  to  Miss  Wynne  was,  under  all  the  circumstances  of  the 

Kkight.  qq^^q^  a  departing  with  the  possession  of  the  deed,  and  of  the 
power  and  control  over  it,  for  the  benefit  of  Mr.  Gamons,  and 
to  be  delivered  to  him  either  in  Mr.  Wynne's  lifetime  or  after 
his  death ;  or  whether  it  was  delivered  to  Miss  Wynne  merely 
for  safe  custody  as  the  depository,  and  subject  to  his  future 
control  and  disposition.  If  they  were  of  opinion  that  it  was 
delivered  merely  for  the  latter  purpose,  they  should  find  for  the 
defendant,  otherwise  for  the  plaintiff.     A  verdict  having  been 

[  *675  ]  found  for  the  plaintiff,  Campbell  *in  last  Michaelmas  Term 
obtained  a  rule  nisi  for  a  new  trial,  upon  two  grounds :  first, 
that  there  had  not  been  a  sufficient  delivery  of  the  deed ;  and, 
secondly,  that  it  was  fraudulent  as  against  creditors  or  purchasers 
within  the  stat.  13  Eliz.  c.  5,  or  27  Eliz.  c.  4.t  Upon  the  first 
point  he  contended,  that  delivery  was  necessary  to  the  execution 
of  a  deed ;  that  there  could  be  no  good  delivery  unless  made  to 
the  party  intended  to  be  benefited  by  it,  or  to  some  person  acting 
on  his  behalf,  or  to  a  stranger  expressly  for  his  use ;  and  he 
relied  upon  Sheppard's  Touchstone,  57,  where  it  is  laid  down, 
**  that  a  deed  may  be  delivered  to  the  party  himself  to  whom  it 
is  made,  or  to  any  other  by  sufficient  authority  from  him,  or  it 
may  be  delivered  to  any  stranger  for  and  on  the  behalf,  and  to 
the  use  of  him  to  whom  it  is  made,  without  authority.  But  if  it 
be  delivered  to  a  stranger  without  any  such  declaration,  intention, 
or  intimation,  unless  it  be  in  a  case  where  it  is  delivered  as  an 
escrow,  it  seems  this  is  not  a  sufficient  delivery :  *'  and  he 
contended,  that  in  this  case  there  was  not  any  delivery  to  the 
mortgagee,  or  to  any  person  on  his  behalf  on  the  12th  of  April ; 
and  that  the  subsequent  delivery  to  Miss  Wynne  was  not 
sufficient,  because  it  did  not  put  the  deed  out  of  the  control  of 
Mr.  Wynne,  and  there  was  no  evidence  to  warrant  the  finding  of 
the  jury  that  Mr.  Wynne  had  parted  with  the  control. 

Taunton  and   G.  R.  Cross,  at  the  sittings  in   banc  after 
Hilary  Term,  shewed  cause.     *     *     * 

[  681  ]  Campbell  and  Oldnall  Russell,  contra.     *     *     * 


[686  ] 


Cur,  adv.  ndt. 
t  See  now  56  &  57  Vict.  c.  21. 
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Bayley,  J.  now  delivered  the  judgment  of  the  Court  :  Dob  d. 

Gabnokb 

There  were  two  points  in  this  case.     One,  whether  there  was  ^' 

an  effectual  delivery  of  a  mortgage  deed,  under  which  the  lessor  r  687  1 
of  the  plaintiff  claimed,  so  as  to  make  the  mortgage  operate. 
The  other,  whether  such  mortgage  was  or  was  not  void  against 
creditors  or  a  subsequent  mortgagee.  Upon  the  first  point  the 
facts  were  shortly  these.  In  July,  1814,  Mr.  Wynne,  an  attorney, 
who  was  seised  in  fee  of  the  premises  in  question,  made  a  com- 
munication through  a  friend  to  the  lessor  of  the  plaintiff,  who 
was  a  cUent,  that  he  (Wynne)  had  misapplied  above  10,000Z.  of 
his  (Gamons')  money.  Gamons  answered,  he  relied  and  expected 
that  Wynne  would  provide  him  securities  for  his  money ;  and 
Wynne  said  he  would  make  him  perfectly  secure,  and  he  should 
be  no  loser.  On  the  12th  of  April,  1820,  Wynne  went  to  his 
sister's,  who,  with  her  niece,  lived  next  door  to  him,  and  produced 
the  mortgage  in  question,  ready  sealed.  He  then  signed  it  in 
the  presence  of  the  niece,  and  used  the  words :  "  I  deliver  this 
as  my  act  and  deed."  The  niece,  by  his  desire,  attested  the 
execution,  and  then  Mr.  Wynne  took  it  away.  The  niece  knew 
not  what  the  deed  was,  nor  was  Mr.  Garnons'  name  mentioned. 
In  the  same  month  of  April  he  delivered  a  brown  paper  parcel 
to  his  sister,  saying,  "  Here,  Bess,  keep  this ;  it  belongs  to  Mr. 
Gamons."  He  came  for  it  again  in  a  few  days,  and  she  gave  it 
him ;  and  he  returned  it  on  the  14th,  15th,  or  16th  of  April, 
saying,  "  Here,  put  this  by."  It  was  then  less  in  bulk  than 
before,  and  contained  the  mortgage  in  question.  Mr.  Wynne 
died  the  10th  of  August  following,  and  after  his  death  the  parcel 
was  opened,  and  the  mortgage  found.  Mr.  Garnons  knew  nothing 
of  the  mortgage  until  after  it  was  so  found.  My  brother  Garrow, 
who  tried  the  cause,  left  two  questions  *to  the  jury ;  one,  whether  [  ♦688  ] 
the  mortgage  was  duly  executed  ;  the  other,  whether  the  delivery 
to  the  sister  was  a  good  delivery ;  and  he  explained  to  them,  that 
if  the  delivery  was  a  departing  with  the  possession,  and  of  the 
power  and  control  over  the  deed  for  the  benefit  of  Mr.  Garnons, 
in  order  that  it  might  be  delivered  to  him  either  in  Mr.  Wynne's 
lifetime,  or  after  his  -death,  the  delivery  would  be  good ;  but  if  it 
was  delivered  to  the  sister  for  safe  custody  only  for  Mr.  Wynne, 
and  to  be  subject  to  his  future  control  and  disposition,  it  was  not 
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Doe  ci.  a  good  delivery,  and  they  ought  to  find  for  the  defendant.  The 
r.  ^        jury  found  for  the  plain tiflf.    Their  opinion,  therefore,  was,  that 

Knioht.  j^Jj.  Wynne  parted  with  the  possession  and  all  power  and  control 
over  the  deed,  and  that  the  sister  held  it  for  Mr.  Gamons,  free 
from  the  control  and  disposition  of  the  brother.  It  was  urged 
upon  the  argument,  that  there  was  no  evidence  to  warrant  this 
finding,  and  that  the  conclusion  which  the  jury  drew  had  no 
premises  upon  which  it  can  be  supported.  Is  this  objection, 
however,  valid  ?  Why  did  Mr.  Wynne  part  with  the  possession 
to  his  sister,  except  to  put  it  out  of  his  own  control  ?  Why  did 
he  say  when  he  delivered  the  first  parcel,  "  it  belongs  to  Mr. 
Garnons,"  if  he  did  not  mean  her  to  understand,  that  it  was 
to  be  held  for  Mr.  Gamons'  use?  And  though  the  sister  did 
return  it  to  her  brother  when  he  asked  for  it,  would  she  not  have 
been  justified  had  she  refused  ?  Might  she  not  have  said,  '*  You 
told  me  it  belonged  to  Mr.  Garnons,  arid  I  will  part  with  it  to  no 
one  but  with  his  concurrence."  The  finding,  therefore,  of  the 
jury,  if  this  be  a  material  point,  appears  to  me  well  warranted  by 
the  evidence,  and  then  there  will  be  two  questions  upon  the  first 
point :  one,  whether  when  a  deed  is  duly  signed  and  sealed,  and 

[  ♦689  ]  formally  delivered  with  apt  words  of  delivery,  but  *is  retained 
by  the  party  executing  it,  that  retention  will  obstruct  the  opera- 
tion of  the  deed  ;  the  other,  whether  if  delivery  from  such  party 
be  essential,  a  delivery  to  a  third  person  will  be  sufficient,  if  such 
delivery  puts  the  instrument  out  of  the  power  and  control  of 
the  party  who  executed  it,  though  such  third  person  does  not 
pass  the  deed  to  the  person  who  is  to  be  benefited  by  it,  until 
after  the  death  of  the  party  by  whom  it  was  executed.  Upon  the 
first  question,  whether  a  deed  will  operate  as  a  deed  though  it  is 
never  parted  with  by  the  person  who  executed  it,  there  are  many 
authorities  to  shew  that  it  will.  In  Barlow  v.  Heneage,\  George 
Heneage  executed  a  deed  purporting  to  convey  an  estate  to 
trustees,  that  they  might  receive  the  profits,  and  put  them  out 
for  the  benefit  of  his  two  daughters,  and  gave  bond  to  the  same 
trustees  conditioned  to  pay  to  them  1,000Z.  at  a  certain  day,  in 
trust  for  his  daughters  ;  but  he  kept  both  deed  and  bond  in  his 
own  power,  and  received  the  profits  of  the  estate  till  he  died  :  he 

t  Prec.  Cha.  211. 
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noticed  the  bond  by  his  will,  and  gave  legacies  to  his  daughters        doe  d. 

in  fall  satisfaction  of  it,  but  the  daughters  elected  to  have  the  «. 

benefit  of  the  deed  and  bond,  and  filed  a  bill  in  equity  accordingly.      k:i^io**t. 

It  was  urged,  that  the  deed  and  bond  being  voluntary,  and  always 

kept  by  the  father  in  his  own  hands,  were  to  be  taken  as  a 

cautionary  provision  only.     Lord  Keeper  Wright  said,  these 

were  the  father's  deeds,  and  he  could  not  derogate  from  them ; 

and  the  parties  having  agreed  to  set  the  maintenance  of  the 

daughters  against  the  profits  received  by  the  father  from  the 

estate,  he  decreed  upon  the  bond  only ;  but  that  decree  was,  that 

interest  should  be  paid  upon  the  bond  from  the  time  when  the 

condition  made  the  *money  payable.     In  Clavering  v.  Clavering^\       [  *680  ] 

Sir  James  Clavering  settled  an  estate  upon  one  son  in  1684,  and 

in  1690  made  a  settlement  of  the  same  estate  upon  another  son : 

he  never  delivered  out  or  published  the  settlement  of  1684,  but 

had  it  in  his  own  power,  and  it  was  found  after  his  death  amongst 

his  waste  papers.  J     A  bill  was  filed  under  the  settlement  of  1690, 

for  relief  against  the  settlement  of   1684;  but  Lord  Keeper 

Wrioht  held,  the  relief  could  not  be  granted,  and  observed,  that 

though   the  settlement  of  1684  was  always  in  the  custody  or 

power  of  Sir  James,  that  did  not  give  him  a  power  to  resume  the 

estate,  and  he  dismissed  the  bill.     In  Lady  Hudson's  case,  cited 

by  Lord  Keeper  Wright,  a  father,  being  displeased  with  his  son, 

executed  a  deed  giving  his  wife  1002.  per  annum  in  augmentation 

of  her  jointure ;  he  kept  the  settlement  in  his  own  power,  and 

on  being  reconciled  to  his  son,  cancelled  it.     The  wife  found  the 

deed  after  his  death,  and  on  a  trial  at  law,  the  deed  being  proved 

to  have  been  executed,  was  adjudged  good,  though  cancelled,  and 

the  son  having  filed  a  bill  in  equity  to  be  relieved  against  the 

deed,  Lord  Somers  dismissed  the  bill.     In  Naldred  v.  Gilhani^^ 

Mrs.  Naldred  in  1707  executed  a  deed,  by  which  she  covenanted 

to  stand  seised  to  the  use  of  herself,  remainder  to  a  child  of  three 

years  old,  a  nephew,  in  fee.     She  kept  this  deed  in  her  possession, 

and  afterwards  burnt  it  and  made  a  new  settlement ;  a  copy  of 

this  deed  having  been  surreptitiously  obtained  before  the  deed 

was  burnt,  a  bill  was  filed  to  establish  this  copy,  and  to  have  the 

t  Prec.  Cha.  235;  2  Vem.  473 ;  1  J  See  2  Vern.  474,  475. 

Bro.  P.  C.  122.  §  1  P.  Wms.  577. 
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DoBd.       second  settlement  delivered  up;  and  Sir  Joseph  Jekyl  deter- 

O A  RNONR 

f..  mined,  with   great  clearaeBS,  for  the  plainti£f,  and  granted  a 

Knight,  perpetual  ♦injunction  against  the  defendant,  who  claimed  under 
the  second  settlement.  It  is  true,  Lord  Chancellor  Pabker 
reversed  this  decree  ;  but  it  was  not  on  the  ground  that  the  deed 
was  not  well  executed,  or  that  it  was  not  binding  because  Mrs. 
Naldred  had  kept  it  in  her  possession,  but  because  it  was  plain 
that  she  intended  to  keep  the  estate  in  her  own  power ;  that  she 
designed  that  there  should  have  been  a  power  of  revocation  in 
the  settlement ;  that  she  thought  while  she  had  the  deed  in  her 
custody,  she  had  also  the  estate  at  her  command  ;  that,  in  fact, 
she  had  been  imposed  upon,  by  the  deed's  being  made  an  absolute 
conveyance,  which  was  unreasonable,  when  it  ought  to  have  had 
a  power  of  revocation,  and  because  the  plaintiff,  if  he  had  any 
title,  had  a  title  at  law,  and  had,  therefore,  no  business  in  a  court 
of  equity.  Lord  Parker's  decision,  therefore,  is  consistent  with 
the  position  that  a  deed,  in  general,  may  be  vaUd,  though  it 
remains  under  the  control  of  the  party  who  executes  it,  not  at 
variance  with  it ;  and  so  it  is  clearly  considered  in  Boughton  v. 
BoughtonA  Li  that  case,  a  voluntary  deed  had  been  made, 
without  power  of  revocation,  and  the  maker  kept  it  by  him. 
Lord  Hardwicke  considered  it  as  valid,  and  acted  upon  it ;  and 
he  distinguished  it  from  Naldred  v.  Oilham,  which  he  said  was 
not  applicable  to  every  case,  but  depended  upon  particular  cir- 
cumstances; and  he  described  Lord  Macclesfield  as  having 
stated,  as  the  ground  of  his  decree,  that  he  would  not  establish  a 
copy  surreptitiously  obtained,  but  would  leave  the  party  to  hia 
remedy  at  law,  and  that  the  keeping  the  deed  (of  which  there 
were  two  parts)  implied  an  intention  of  revoking,  (or  rather  of 
[  ♦692  ]  reserving  a  *power  to  revoke).  Upon  these  authorities,  it  seems 
to  me,  that  where  an  instrument  is  formally  sealed  and  delivered^ 
and  there  is  nothing  to  qualify  the  delivery  but  the  keeping  the 
deed  in  the  hands  of  the  executing  party,  nothing  to  shew  he  did 
not  intend  it  to  operate  immediately,  that  it  is  a  vaUd  and  effectual 
deed,  and  that  delivery  to  the  party  who  is  to  take  by  it,  or  to 
any  person  for  his  use,  is  not  essential.  I  do  not  rely  on  Doe  v. 
RobertSfl    because  there  the  brother  who  executed  the  deed, 

t  I  Atkyns,  625.  J  20  R.  R.  477  (2  B.  &  Aid.  367). 
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though  he  retamed  the  title  deeds,  parted  with  the  deed  which       Doe  d. 
,  ,    ,  Garnoks 

he  executed.  r. 

But  if  this  point  were  doubtful,  can  there  be  any  question  but  Knight. 
that  delivery  to  a  third  person,  for  the  use  of  the  party  in  whose 
favour  a  deed  is  made,  where  the  grantor  parts  with  all  control 
over  the  deed,  makes  the  deed  effectual  from  the  instant  of  such 
delivery?  The  law  will  presume,  if  nothing  appear  to  the 
contrary,  that  a  man  will  accept  what  is  for  his  benefit :  Stirling 
V.  Vatighan;\  and  there  is  the  strongest  ground  here  for  presum- 
ing Mr.  Gamons'  assent,  because  of  his  declaration  that  he  relied 
and  expected  Mr.  Wynne  would  provide  him  security  for  his 
money,  and  Wynne  had  given  an  answer  importing  that  he 
would.  Sheppard,  who  is  particularly  strict  in  requiring  that 
the  deed  should  pass  from  the  possession  of  the  grantor,  (and 
more  strict  than  the  cases  I  have  stated  imply  to  be  necessary,) 
lays  it  down  that  delivery  to  the  grantee  will  be  sufl&cient,  or 
delivery  to  any  one  he  has  authorized  to  receive  it,  or  delivery 
to  a  stranger  for  his  use  and  on  his  behalf,  t  And  2  Boll.  Abr. 
(K.)  24,  pi.  7,  Taw  v.  Bury,%  and  Alfcyrd  v.  Lea,  '\  and  3  Co.  Bep.  27, 
are  clear  authorities,  that,  on  a  delivery  to  a  stranger  for  the 
*u8e  and  on  the  behalf  of  the  grantee,  the  deed  will  operate  [  *693  ] 
instanter,  and  its  operation  will  not  be  postponed  till  it  is 
delivered  over  to  or  accepted  by  the  grantee.  The  passage  in 
RoUe's  Abridgment  is  this  :  "  If  a  man  make  an  obligation  to  I., 
and  deliver  it  to  B.,  if  I.  get  the  obUgation,  he  shall  have  action 
apon  it,  for  it  shall  be  intended  that  B.  took  the  deed  for  him 
as  his  servant,  3  Hen.  VI.  27."  The  point  is  put  arguendo  by 
Paston,  Serjt.  in  3  Hen.  VI.  who  adds,  "  for  a  servant  may  do 
what  is  for  his  master's  advantage,  what  is  to  his  disadvantage 
not."  In  Taw  v.  Bury  an  executor  sued  upon  a  bond:  the 
defendant  pleaded,  that  he  caused  the  bond  to  be  written  and 
sealed,  and  delivered  it  to  Calmady  to  deliver  to  the  testator  as 
defendant's  deed ;  that  Calmady  offered  to  deliver  it  to  testator 
as  defendant's  deed,  and  the  testator  refused  to  accept  it  as  such ; 
wherefore  Calmady  left  it  with  testator  as  a  schedule,  and  not  as 

t  11  R.  E.  at  p.  280  (11  East,  623,  §  Dyer,  167  b. ;  1  Anders.  4. 

^r  Lord  Eixenborocgh).  ||  2  Leon.  Ill ;  Cro.  Eliz.  54. 

f  Shep.  57. 
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lx>E  d.  defendant's  deed,  and  so  non  est  factum.  On  demurrer  on  this 
r,  and  another  ground,  Sir  Henry  Brown  and  Dyer,  Justices,  held, 

Knight,  ^^y^qx,  first  by  the  delivery  of  it  to  Calmady,  without  speaking  of 
it  as  the  defendant's  deed,  the  deed  was  good,  and  was  in  law 
the  deed  of  defendant  before  any  delivery  over  to  the  testator, 
and  then  testator's  refusal  could  not  undo  it  as  defendant's  deed 
from  the  beginning,  and  they  gave  judgment  for  the  plaintiff, 
very  much  against  the  opinion  of  the  Chief  Justice  Sir  Anthony 
Brown,  but  others  of  the  King's  Bench,  says  Dyer,  agreed  to 
that  judgment.  It  was  afterwards  reversed,  however,  for  a 
discontinuance  in  the  pleadings.  Sir  A.  Brown's  doubt  might 
possibly  be  grounded  on  this,  that  the  delivery  to  Calmady  was 
conditional,  if  the  testator  would  accept  it ;  and  if  so,  it  would 
not  invalidate  the  position,  which  alone  is  material  here,  that 

[  ♦694  ]  an  unconditional  delivery  to  a  stranger  *for  the  benefit  of  the 
grantee  will  enure  immediately  to  the  benefit  of  the  grantee, 
and  will  make  the  deed  a  perfect  deed,  without  any  concurrence 
by  the  grantee.  And  this  is  further  proved  by  Alford  v.  LeaA 
That  was  debt  upon  an  arbitration  bond;  the  award  directed, 
that  before  the  feast  of  Saint  Peter  both  parties  should  release 
to  each  other  all  actions.  Defendant  executed  a  release  on  the 
eve  of  the  feast,  and  delivered  it  to  Prim  to  the  use  of  the 
plaintiff,  but  the  plaintiff  did  not  know  of  it  until  after  the  feast, 
and  then  he  disagreed  to  it,  and  whether  this  was  a  performance 
of  the  condition  was  the  question.  It  was  urged  that  it  was  not, 
for  the  release  took  no  effect  till  agreement  of  the  releasee.  It 
was  answered,  it  was  immediately  a  release,  and  defendant  could 
not  plead  non  eat  factum^  or  countermand  it,  and  plaintiff  might 
agree  to  it  when  he  pleased.  And  it  was  adjudged  to  be  a  good 
performance  of  the  condition,  no  place  being  appointed  for 
delivering  it,  and  the  defendant  might  not  be  able  to  find  the 
plaintiff,  and  they  relied  on  Taw'n  case.  This,  therefore,  was 
a  confirmation,  at  a  distance  of  twenty-eight  years,  of  Taw  v. 
Bury :  and  at  a  still  later  period  (88  Eliz.),  it  was  again  con- 
firmed in  the  great  case  of  Butler  v.  Baker,  X  Lord  Coke  explains 
this  point  very  satisfactorily.  *'  If  A.  make  an  obligation  to  B., 
and   deliver  it  to  C.  to  the  use  of  B.,  this  is  the  deed  of  A. 

t  2  Leon.  110 ;  Cro.  Eliz.  54.  J  3  Co.  26  b. 
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presently.    But  if  C.  offer  it  to  B.,  there  B,  may  refuse  it  in  pais,       dob  d. 
and  thereby  the  obligation  will  lose  its  force ;  (but,  perhaps,  in  t'. 

such  case,  A.  in  an  action  brought  on  this  obligation  cannot  nioht. 
plead  ntm  est  factum,  because  it  was  once  his  deed,)  and  there- 
with agrees  Hil.  1  EUz.  Taw's  case.t  The  *same  law  of  a  gift  [  *695  ] 
of  goods  and  chattels,  if  the  deed  be  delivered  to  the  use  of  the 
donee,  the  goods  and  chattels  are  in  the  donee  presently,  before 
notice  or  agreement ;  but  the  donee  may  make  refusal  in  pais, 
and  by  that  the  property  and  interest  will  be  ^  divested,  and  such 
disagreement  need  not  be  in  a  court  of  record.  Note,  reader,  by 
this  resolution  you  will  not  be  led  into  error  by  certain  opinions 
delivered  by  the  way  and  without  premeditation,  in  7  Edw.  IV.  7, 
&c.  and  other  books  obiter.'' I  Upon  these  authorities  we  are  of 
opinion  that  the  delivery  of  this  deed  by  Wynne,  and  putting  it 
into  the  possession  of  his  sister,  made  it  a  good  and  valid  deed 
at  least  from  the  time  it  was  put  into  the  sister's  possession. 

The  remaining  question  then  is  this,  whether  this  deed  is  void 
as  against  creditors  under  the  13  Eliz.  c.  5,  or  as  against  defen- 
dant as  a  purchaser  under  27  Eliz.  c.  4  ?  As  to  creditors,  there 
was  no  proof  of  outstanding  debts  at  the  time  of  the  trial,  nor 
any  proof  of  there  being  any  creditor  except  the  defendant,  and 
he  may  be  considered  in  the  double  character  of  creditor  and 
purchaser.  The  facts  in  evidence  as  to  him  are  merely  these : 
that  in  May  or  June,  1820,  Mr.  Wynne  delivered  to  his  son  a 
bond  and  mortgage  for  defendant  and  title  deeds,  and  the  mort- 
gage and  title  deeds  related  to  the  same  premises  as  Mr.  Garnons' 
mortgage.  What  was  the  nature  of  the  defendant's  debt  did  not 
appear,  or  what  was  the  consideration  for  the  bond  and  mortgage. 
Whether  any  money  was  advanced  when  such  bond  and  mort- 
gage was  given,  or  whether  it  was  for  a  pre-existing  debt,  whether 
it  was  obtained  by  pressure  from  the  defendant,  or  given 
voluntarily  and  of  his  own  motion  by  Mr.  Wynne,  and  whether 
the  defendant  knew  of  it  or  not,  are  points  upon  which  there 
was  no  proof,  and  under  these  *circum8tances  we  cannot  say  the  [  ♦C96  ] 
defendant  made  out  a  case  to  entitle  him  to  treat  Mr.  Garnons' 
deed  as  void  under  either  of  the  statutes  of  Elizabeth.     Should 

t  S.  P.  Bro.  Ab.  Donee,  pi.  29 ;  J  Gould,  J.  cites  this  doctrine  in 

8  Yin.  488.  Wank/ord  v.  Wank/ord,  Salk.  301. 
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Dob  d.       he  be  able  hereafter  to  shew  that  his  mortgage  is  entitled  to  a 

r.  preference,  the  present  verdict  will  be  no  bar  to  his  claim.     For 

Knight,      these  reasons  we  are  of  opinion  that  the  rule  for  a  new  trial 

must  be  discharged. 

Rule  discharged. 


1826.  GOODTITLE  d.  DODWELL  v.  GIBBS.f 

Jifne  10.  ' 

(3  Bam.  &  Cress.  709—720 ;  8  Dowl.  &  Ey.  502  ;  4  L.  J.  K.  B.  285.) 

r  709  1 

■^  By  lease  and  release  M.  H.  conveyed  to  J.  W.,  and  to  his  heirs  and 

assigns,  certain  freehold  and  copyhold  premises,  to  hold  the  same  unto 

the  said  J.  W.,  his  heirs  and  assigns,  from  and  immediately  after  the 

death  of  M.  H.,  to,  for,  and  upon  the  several  uses,  ends,  intents,  and 

purposes    thereinafter    mentioned  :    Held,   that  by  the  premises,   an 

immediate  estate  of  freehold  was  given  to  J.  W.,  and  that  the  habendum 

had  not  the  effect  of  rendering  the  deed  void  as  giving  a  freehold  in 

fttturo. 

Ejectment  for  lands  in  the  parish  of  White  Waltham,  in  the 
county  of  Berks.  Plea,  the  general  issue.  At  the  trial  before 
Burrough,  J.,  at  the  Berkshire  Summer  Assizes,  1825,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court 
upon  the  following  case :  Martha  Hatton  in  her  lifetime,  and  at 
[  *7io  ]  the  time  of  the  making  of  the  surrender  to  the  use  of  her  *will, 
and  making  such  will  and  executing  the  deeds  hereafter  mentioned, 
was  seised  of  estates  of  inheritance  in  fee  simple  in  the  premises 
in  question,  consisting  of  a  messuage  and  buildings,  and  about 
five  acres  and  a  half  of  freehold  land,  and  three  closes  of  land 
which  are  copyhold,  situate  as  aforesaid,  and  being  so  seised,  she 
on  the  9th  of  February,  1768,  surrendered  the  said  copyhold 
premises  to  and  for  such  uses,  intents,  and  purposes,  and  to 
and  for  the  benefit  of  such  person  and  persons,  and  his,  her, 
and  their  heirs,  as  the  said  Martha  Hatton  by  her  last  will  and 
testament  in  writing  already  had  or  at  any  time  thereafter  should 
limit,  direct,  appoint,  or  give  the  same.  Martha  Hatton  duly 
executed  a  lease  and  release  of  the  said  freehold  premises  as 
follows  :  The  lease  without  date,  and  the  release  bearing  date  the 

t  Followed     in      BoddingUm     v.  c.  106,  s.  6,  see  the  observations  of 

i2ofei'7i«on(187o)L.  R.  lOEx.  270;  44  Mr.   Challis   on  that  case,   Challis' 

L.  J.  Ex.  223.     As  to  the  suggested  Real  Property,  2nd  ed.,  pp.  97—100. 

operation  of  the  statute  8  &  9  Vict.  — R.  C. 
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^9th  day  of  July,  1768,  and  made  between  Martha  Hatton  of  the  Goodtitlb 
one  part,  and  John  Westbrook  the  elder  of  the  other  part,  and  by  gibbs. 
the  latter  indenture  it  was  witnessed,  that  for  the  settling  and 
assuring  the  messuages  or  tenements,  lands,  hereditaments,  and 
premises  thereinafter  mentioned,  to  and  for  the  several  uses, 
intents,  and  purposes  thereinafter  particularly  mentioned,  the 
said  Martha  Hatton  for  and  in  consideration  of  the  sum  of  ten 
shillings,  &c.,  paid  by  the  said  John  Westbrook  the  elder,  the 
receipt  whereof  was  thereby  acknowledged,  and  for  other  causes 
and  considerations  thereunto  moving,  did  grant,  bargain,  sell, 
alien,  release,  and  confirm  unto  the  said  John  Westbrook  the 
•elder,  (in  his  actual  possession  then  being  by  virtue  of  a  bargain 
and  sale  to  him  thereof  made  for  one  whole  year,  by  indenture 
bearing  date  the  day  next  before  the  day  of  the  date  of  the 
indenture  of  release,  and  by  force  of  the  statute  made  for  *trans-  [  •7ii  ] 
ferring  uses  into  possession,)  and  to  his  heirs  and  assigns,  divers 
hereditaments,  including  by  description  the  freehold  and  copy- 
hold premises  in  question,  to  hold  the  same  unto  the  said  John 
Westbrook  the  elder,  his  heirs  and  assigns,  from  and  immediately 
after  the  decease  of  the  said  Martha  Hatton,  to,  for,  and  upon 
the  several  uses,  ends,  intents,  and  purposes  thereinafter  men- 
tioned, expressed,  and  declared  of  and  concerning  the  same ;  that 
is  to  say,  to  the  use  of  the  said  John  Westbrook  the  elder  (from 
and  immediately  after  the  decease  of  the  said  Martha  Hatton) 
and  Anna  his  wife,  and  their  assigns  for  and  during  the  term  of 
their  natural  lives,  and  the  life  of  the  longer  liver  of  them ;  and 
from  and  after  the  decease  of  the  survivor  of  them  the  said  John 
Westbrook  the  elder  and  Anna  his  wife,  to  the  use  and  behoof  of 
John  Westbrook  the  younger,  son  of  the  said  John  Westbrook 
the  elder,  and  his  assigns,  for  and  during  the  term  of  his  natural 
life,  without  impeachment  of  waste,  and  from  and  after  the 
decease  of  the  said  John  Westbrook  the  younger,  to  the  use  and 
behoof  of  the  first  and  other  sons  of  the  body  of  the  said  John 
Westbrook  the  younger,  lawfully  to  be  begotten  severally  and 
successively,  and  the  heirs  male  of  the  body  of  such  first  and 
other  sons  lawfully  issuing ;  and  for  want  of  such  issue,  to  the 
use  and  behoof  of  Hatton,  the  daughter  of  the  said  John  Westbrook 
the  elder,  and  Anna  his  wife,  her  heirs  and  assigns  for  ever. 
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GooDTiTLE  And  the  said  Martha  Hatton  covenanted  for  further  assurance  of 
GIBBS.  the  said  freehold  and  copyhold  premises  to  the  uses  aforesaid, 
but  no  surrender  was  made  of  the  copyhold  lands  to  the  uses 
aforesaid.  The  lessor  of  the  plaintiff  was  the  daughter  of  Hatton 
(the  daughter  of  John  Westbrook  and  Anna  his  wife,)  by  Henry 
Dodwell,  her  husband. 
[  712  ]  John  Westbrook  the  elder  and  John  Westbrook  the  younger 

suffered  a  recovery  in  1774 ;  but  it  was  admitted  that  it  did  not 
bar  the  remainder  given  to  Hatton  Westbrook  by  the  release  of 
1768,  the  only  question  raised  being  as  to  the  validity  of  that 
deed.     The  case  was  argued  on  a  former  day  in  this  Term  by 

Coote  for  the  lessor  of  the  plaintiff: 

The  question  turns  upon  the  habendum  in  the  deed  bearing 
date  the  29th  of  July,  1768.  It  is  contended,  that  the  habendum 
gave  an  estate  of  freehold  in  futuro,  and  is  therefore  void.  In 
the  granting  part,  the  estate  given  to  J.  W.  the  elder  is  express 
and  certain ;  it  is  to  him,  his  heirs,  and  assigns ;  then  follows 
the  habendum,  ''  to  hold  the  same  unto  the  said  J.  W.  the  elder, 
his  heirs  and  assigns,  from  and  immediately  after  the  decease  of 
the  said  Martha  Hatton,  to,  for,  and  upon  the  several  uses,  ends, 
intents,  and  purposes  hereinafter  mentioned,"  &c.  Now  the 
habendum  may  very  fairly  be  read  with  a  stop  after  the  words 
"heirs  and  assigns."  If  so,  the  grant  would  be  immediate, 
although  certain  uses  might  arise  in  futuro.  But  an  habendum 
is  not  an  essential  part  of  a  deed,t  and  if  it  is  repugnant  to  the 
granting  part,  it  must  be  rejected.  There  are,  indeed,  cases  appa- 
rently warranting  a  different  conclusion ;  but  upon  examination 
it  will  be  found  that  they  are  distinguishable  from  the  present 
case.  The  rule  is  this  ;  if  an  estate  be  granted  in  any  premises, 
and  that  grant  is  express  and  certain,  the  habendum  shall  not 
vitiate  it,  for  utile  per  inutile  non  vitiatur.  But  if  the  estate  granted 
[  ♦713  ]  in  the  *premises  be  not  express,  but  arising  by  implication  of 
law,  there  a  void  habendum,  or  one  differing  materially  from 
the  grant,  may  defeat  it,  Shep.  Touch.  112.  Baldicin's  case,t 
Stukeley  v.  Butler, %  and  Carter  v.  Madgivick,\\  which  last  case  is 

t  Shep.  Touch.  76.  §  Hob.  168. 

X  2  Co.  Hep.  23.  ||  3  Lev.  339. 
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expressly  in  point  for  the  present  lessor  of  the  plaintiff.     It  is    Goodtitlb 

true  that  in  Bucklers  case,t  where  tenant  for  life  having  made        gibbb. 

a  lease  for  years,  granted  tenementa  pradicta  to  C.  habendum 

from  the  feast  of  the  Nativity  of  Saint  John  the  Baptist  next 

following,  for  life,  the  grant  was  held  void,  for  that  an  estate 

of    freehold    cannot  commence  in  futuro.    But  there  it  was 

observed,  that  the  habendum  was  not  contrary  to  the  premises, 

for  no  certain  estate  was  contained  in  the  premises,  but  generally 

the  land  given  and  granted,  which  might  be  qualified  by  the 

habendum  to  an  estate  for  years  or  at  will.    And  in  Hogg  v. 

Crosp,yX  where  an  habendum  for  an  estate  of  freehold  in /tiiuro 

was  held  to  make  the  grant  void,  the  Court  proceeded  upon  the 

ground  that  it  was  the  purport  of  the  deed  that  nothing  should 

pass  till  after  the  death  of  the  grantor,  and  that  nothing  should 

pass  but  according  to  the  intent ;  which  rule  has  been  adopted 

in  many  modem  cases:   Roe  v.  Tranmevy^  Osmond  v.  Sheaf e.\\ 

In  Underhny  v.  Underhay,%  one  having  leased  his  land  to  three 

for  their  lives,  granted  the  reversion  habendum  to  the  grantee 

for  his  life,  and  then  added,  ''which  said  estate  for  life  is  to 

begin  after  the  death  of  the  three  first  lessees,"  and  that  was 

adjudged  a  good  estate   in  reversion  for  life.     Thus  then  it 

appears  that  there  is  no  ^objection  to  the  granting  part  of  this       [  *7i^  1 

deed  by  the  common  law ;  secondly,  there  is  no  objection  to  the 

limitation  of  uses.     The  greatest  effect  produced  by  the  Statute 

of  Uses  is,  that  by  its  operation  the  legal  estate  of  freehold  passes 

in  futuro;  for  there  is  no  doubt  that  a  limitation  by  way  of 

springing  use  is  good  provided  the  event  whereupon  the  use  is  to 

arise  is  to  happen  within  what  the  law  considers  a  reasonable 

time ;  that  is,  a  life  or  lives  in  being  and  twenty-one  years  after, 

which  appears  to  have  been  the  case  in  Davis  v.  Sj>eed,\\  Roe  v. 

Tranmer,^  Osmond  v.  Sheafe,\\  and  Pybus  v.  Mitford.W 

Preston,  contra  : 

If  the  objection  that  the  conveyance  is  of  a  freehold  in  futuro, 
and  therefore  void,  be  well  founded,  the  uses  cannot  arise,  debile 

f  2  Co.  Rep.  55.  IT  Cited  in  Hob.    171 ;    Cro.  Eliz. 

t  Cro.  Eliz.  254.  269. 

S  2  Wills.  75.  ft  2  Salk.  676. 

II  3  Lev.  370.  Xt  1  Ventr.  372. 

R.R. VOL.  XXIX.  24 
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GooDTiTLE  fundamentum  fdilit  opus.  In  all  the  cases  which  have  been  cited, 
OiBBs.  it  was  held,  that  the  conveyance  operated  as  a  covenant  to  stand 
seised.  The  only  case  in  point  cited  for  the  plaintiff  was  Carter 
v.  Madgxvick;  but  that  is  not  found  in  any  other  reporter  but 
Levinz,  although  nearly  all  the  other  cases  in  that  book  are: 
it  does  not  appear^  to  have  been  ever  quoted  or  relied  upon  by 
any  Judge,  and  is  contrary  to  every  principle  of  law,  and  every 
rule  applied  to  the  exposition  of  deeds.!  The  case  was  thus: 
"  Parker  seised  in  fee,  by  indenture  between  him  and  J.  B.  his 
grandson,  the  lessor,  in  consideration  of  affection  and  5«., 
granted,  bargained,  and  sold  to  the  lessor  and  his  heirs  the  tene- 
ments in  question,  habendum,  immediately  after  his  death,  to 
the  lessor  and  the  heirs  male  of  his  body,"  with  divers  remainders 
over ;  and  the  Court,  by  their  judgment,  that  the  estate  passed 
[•716]  *immediately  by  the  premises,  made  that  a  fee  which  was 
intended  to  be  an  estate  tail,  and  made  that  a  grant  of  the  estate 
immediately  which  was  intended  to  be  a  grant  infuturoy  reserving 
a  life  estate  to  the  grantor.  It  might  have  been  good  as  a  cove- 
nant to  stand  seised ;  but  the  Court  did  not  avail  themselves  of  that 
doctrine,  as  in  Osmond  v.  Sheafe.  The  habendum  certainly  is 
not.  essential  to  a  deed ;  but  when  inserted,  it  is  most  essential, 
unless  it  be  absolutely  repugnant  to  the  granting  part.  Stukeley 
V.  Butler,  and  the  other  cases  in  which  it  has  been  held,  that  if 
there  be  a  grant  of  an  express  estate,  followed  by  an  habendum 
repugnant  to  that  grant,  the  habendum  is  void,  may  be  admitted ; 
but  the  question  has  always  turned  upon  the  repugnancy.  Thus 
where  a  grant  is  to  A.  and  his  heirs,  habendum  for  the  life  of  A., 
that  is  clearly  repugnant.! 

(Baylby,  J. :  If  the  deed  be  read  with  a  stop  after  "habendum 
unto  J.  W.,  his  heirs  and  assigns,"  then  nothing  is  postponed 
but  the  use ;  the  seisin  is  given  immediately.) 

The  deed  must  be  read  as  if  it  had  been  made  before  the  Statute 
of  Uses.  Putting  the  uses  out  of  view,  the  conveyance  is  to  A. 
and  his  heirs,  habendum  infiituro.  The  declaration  of  uses  does 
not  commence  until  after  the  habendum  is  closed :  Braine  v. 

t  It  is  found  in  Com.   Dig.  tit.  X  Plowd,  153. 

Fait,  (E  lO;. 
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DeakonA     It  is  admitted,  that  the  habendum  may  control  the    Goodtitlb 

grant  where  the  estate  is  not  express ;  it  may  be  a  grant  m  fee  or        gibbs. 

in  tail,  t?i  prasenti  or  infuturo,  and  that  is  to  be  explained  by  the 

habenduna  :  2  Roll.  Abr.  Grant,  p.  68.  J    Here  the  estate  granted 

is  not  express ;  it  is  to  A.  and  his  heirs ;  but  they  were  intended 

*to  take  in  the  particular  mode  pointed  out  by  the  habendum.  t  '716  ] 

Cur.  adv.  vnlt, 

Abbott,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  came  before  the  Court  upon  a  special  case,  which  was 
argued  during  the  present  term.  The  only  question  raised 
was  upon  the  validity  of  a  deed  executed  by  Martha  Hatton, 
as  to  the  freehold  tenements  therein  mentioned.  After  stating 
the  facts  of  the  case,  the  Lord  Chief  Justice  proceeded  as 
follows : 

The  objection  made  to  the  validity  of  the  deed  was,  that  it  is  a 
grant  of  a  freehold  to  commence  in  futuro ;  and  if  this  be  its 
true  effect,  it  is  undoubtedly  void.  The  question  whether  this 
be  its  true  effect,  depends  upon  the  operation  of  the  habendum. 
If  the  habendum  is  to  be  considered  as  the  operating  part  of  the 
deed,  the  deed  will  be  an  attempt  to  convey  a  freehold  in  futuro. 
If  the  part  called  the  premises  be  the  operating  part,  and  the 
habendum  can  be  rejected,  or  considered  only  as  qualifying 
the  premises,  a  present  freehold  will  pass,  and  the  deed  will 
be  good.  Many  cases  were  quoted  in  the  argument,  to  which 
it  is  not  necessary  to  advert  again.  The  distinction  as  to  the 
effect  of  the  habendum  between  deeds  in  which  the  premises 
expressly  mention  an  estate  or  interest,  and  those  in  which  the 
premises  merely  describe  the  tenements,  but  do  not  mention  any 
estate  or  interest,  was  noted  and  relied  upon,  and  it  was  con- 
tended that  in  the  deed  in  question  the  premises  do  mention  an 
estate  and  interest,  (as  we  think  they  do,)  and  the  case  of  Carter 
v.  Madgicick^  was  quoted  as  being  directly  in  point  to  the 
present  case. 

t  Preston  on  Estates,  229.  Thurman'a  case,  2  Eoll.  Abr.  Grant, 

X  Thus,  a  grant  to  **  A.  and  his  K.  pi.  24. 

heirs  "  may  be  restrained  by  the  ha-  §  3  Lev.  339. 
bendum  to  the  heirs  of  the  body : 

24—2 


872  1826.    K.  B.     5  B.  &  C.  717—718.  [r.r. 

GooDTiTLE  The  distinction  to  which  I  allude  is  this:  If  no  estate  be 
GiBBB.  mentioned  in  the  premises,  the  grantee  will  take  nothing  under 
[  717  ]  that  part  of  the  deed,  except  by  implication  and  presumption  of 
law,  but  if  an  habendum  follow,  the  intention  of  the  parties  as 
to  the  estate  to  be  conveyed  will  be  found  in  the  habendum,  and, 
consequently,  no  implication  or  presumption  of  law  can  be  made, 
and  if  the  intention  so  expressed  be  contrary  to  the  rules  of  law, 
the  intention  cannot  take  effect,  and  the  deed  will  be  void.  On 
the  other  hand,  if  an  estate  and  interest  be  mentioned  in  the 
premises,  the  intention  of  the  parties  is  shewn,  and  the  deed 
may  be  effectual  without  any  habendum,  and  if  an  habendum 
follow  which  is  repugnant  to  the  premises,  or  contrary  to  the 
rules  of  law,  and  incapable  of  a  construction  consistent  with 
either,  the  habendum  shall  be  rejected,  and  the  deed  stand  good 
upon  the  premises. 

This  was  done  in  Carter  v.  Madgwick ;  and  the  very  learned 
gentleman  who  argued  for  the  defendant,  and  against  the  validity 
of  the  deed,  observed  that  that  case  was  a  solitary  decision,  never 
quoted  or  relied  upon,  and  contrary  to  law,  as  it  gave  an  imme- 
diate estate  to  the  grantee,  whereas  the  grantor  manifestly 
intended  to  reserve  a  life  estate  to  himself.  -  Perhaps  so  much 
of  the  opinion  of  the  Court  as  regards  the  exclusion  of  a,  life- 
estate  in  the  grantor  may  be  found  to  have  been  expressed, 
without  sufficiently  adverting  to  the  operation  of  the  Statute 
of  Uses,  and  to  a  construction  that  might  have  been  given  to 
the  deed  so  as  to  allow  a  life-estate.  The  grantor  had  in  fact 
enjoyed  during  life  in  that  case  as  in  the  present.  But  the  case 
of  Carter  v.  Madgwick  is  not  a  solitary  decision.  The  case  of 
[  •718  ]  ^Jarman  v.  Orchard^  is  to  the  same  effect.  In  that  case  Thomas 
Nicholas  being  possessed  of  a  bam,  cottage,  and  land,  as  assignee 
of  a  lease  for  1,000  years,  did,  by  indenture  reciting  the  lease, 
and  expressed  to  be  in  consideration  of  natural  love  to  his  grand- 
daughter, and  for  other  good  causes  and  considerations,  grant, 
assign,  and  set  over  to  his  grand-daughter  Mary,  her  executors, 
administrators,  and  assigns,  all  the  said  cottage,  barn,  and  lands, 
and  all  other  the  premises  thereinbefore  recited,  together  with 
the  recited  lease,  and  all  writings  and  evidences  touching  the 

t  Skin.  528;  Salk.  346;  Show.  P.  C.  199. 
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premises,  habendum  the  said  cottage,  &c.,  to  the  said  Mary,    Goodtitlb 

her  executors,  administrators,  and  assigns,  from  and  after  the        Gibbb. 

decease  of  the  said  Thomas  Nicholas  and  his  wife,  for  the  residue 

of  the  term,  subject  to  the  rent  and  covenants.    Now  if  this  deed 

was  considered  as  an  assignment  to  commence  and  take  effect 

after  the  death  of  T.  Nicholas,  the  deed  would  be  void,  as  in  law 

assigning  nothing,  the  life-interest  of  T.  Nicholas  being  deemed 

in  law  to  be  of  greater  value  and  longer  duration  than  any  term 

of  years.     And  it  was  contended  that  the  deed  could  only  be 

construed  aer  such  an  assignment,  because  it  appeared  that  T.  N. 

did  not  mean  to  part  with  his  interest  in  the  term  during  his 

own  life.*   The  question  arose  after  the  death  of  T.  N.     In  the 

King's  Bench  judgment  was  given  against  the  validity  of  the 

deed;    but    that    judgment   was    reversed    in   the    Exchequer 

Chamber,  and  the  reversal  affirmed  in  parliament.    And   the 

ground  of  the  reversal  was,  that  the  entire  residue  of  the  term 

passed  by  the  premises  of  the  deed,  and  the  habendum  was  void. 

In  the  present  case,  we  think  an  immediate  freehold  passed  by  [  719  j 
the  premises  in  the  deed,  and  consequently  the  objection  that  the 
deed  passed  only  a  freehold  to  commence  infuturo,  cannot  prevail. 
Mary  Hatton,  the  releasor,  is  now  dead,  and  therefore  perhaps 
it  may  not  be  necessary  to  decide  whether  any  use  vested  in  her 
for  her  life.  We  think,  however,  that  the  use  did  vest  in  her  for 
her  life,  and  so  the  deed  will  stand  good  in  all  its  parts,  and 
effect  be  given  to  the  intention  of  the  parties,  which  ought  to  be 
done,  if  by  law  it  may.  The  release  is  expressed  to  be  made  in 
consideration  of  ten  shillings  paid  by  John  Westbrook  the  elder, 
and  other  causes  and  considerations.  This  John  Westbrook  had 
iHarried  a  cousin  of  Martha  Hatton,  and  the  deed  was  evidently 
intended  as  a  family  settlement.  Now  if  the  consideration  of 
ten  shillings  had  not  been  expressed,  and  the  deed  had  contained 
no  habendum,  we  think  the  use  of  the  entire  fee  would  have 
resulted  to  M.  H.  by  implication  and  presumption  of  law.  And 
upon  supposition  of  the  absence  of  this  consideration,  and  the 
insertion  of  the  habendum,  we  think  the  effect  of  the  habendum 
would  be  partially  to  rebut  the  implication,  and  to  narrow  the 
use  to  an  estate  for  life  in  M.  H.  And  if  the  mention  of  this 
consideration  of  ten  shillings  should  have  the  effect  of  preventing 
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GooDTiiLE  a  resulting  use  to  M.  H.,  and,  in  the  absence  of  an  habendum, 
GiBBs.  should  vest  the  use  of  the  entire  fee  in  J.  W.  (a  point  upon  which 
we  think  it  unnecessary  to  give  an  opinion),  still  this  use  would 
only  arise  by  implication  aiid  presumption  of  law,  grounded 
on  the  pecuniary  consideration,  and  would  not  be  a  use  expressed 
in  the  deed.  And  this  being  so,  we  think  the  habendum  might 
have,  in  this  view  of  the  case  also,  the  effect  of  partially  rebutting 
[  ^720  ]  the  implication,  by  *8hewing  the  intention  of  the  parties  to  be, 
that  the  use  should  not  vest  in  J.  W.  until  after  the  death  of 
M.  H.,  and  this  would  be  good  in  law,  because  a  use  may  be 
limited  infuturo;  and  then  the  use  of  so  much  of  the  estate  as 
was  not  limited  or  declared  by  the  deed,  might  in  our  opinion 
result  to  and  vest  in  M.  H.  And  upon  either  of  these  construc- 
tions, effect  will  be  given  to  the  whole  deed,  and  to  the  intention 

of  the  parties. 

PoBtea  to  the  plaintiff. 


1820.  DENN  D.  NOWELL   v.  ROAKE. 

'  In  Error. 

t  ^^^  ^  (5  Bam.  &  Cress.  720—735;  S.  C.  8  Dowl.  &  Ry.  514  ;  4  L.  J.  K.  B.  271.) 

[This  was  a  case  in  which  the  King's  Bench  reversed  the 
judgment  of  the  Common  Pleas  in  the  case  (as  reported  in 
2  Bingham,  497)  of  Doe  d.  Noivell  v.  Roake.  The  judgment  of 
the  King's  Bench  was  affirmed  in  the  House  of  Lords,  as  reported 
in  6  Bingham,  475,  and  4  Bligh,  N.  S.  1.  It  will  be  reported  in 
the  Eevised  Reports  from  the  latter  report.] 
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T0MLIN80N  v.  BENTALL  and  Another.  i826. 

Jujuf  10. 
(5  Bam.  &  Cress.  738—749 ;  S.  C.  8  Dowl.  &  Ry.  493 ;  5  L.  J.  M.  0.  7.)  

r  738  1 
A  pauper,  being  casually  in  the  parish  of  A.,  met  with  an  accident        ^        -* 

which  disabled  her,  and  which  required  immediate  medical  assistance. 

The  constable  of  that  parish  improperly  removed  her  to  her  own  (which 

was  the  adjoining)  parish,  and  sent  for  the  surgeon  of  that  parish  to 

attend  her :  Held,  that  it  was  the  duty  of  the  parish  officers  of  A.  to 

have  taken  the  pauper  to  the  nearest  convenient  house  in  A.,  and  to 

have  provided  medical  attendance  there,  and  that  they  could  not,  by 

improperly  removing  her  to  another  parish,  relieve  themselves  from  the 

liability  which  the  law  had,  in  the  first  instance,  cast  upon  them,  and 

that  they  were  therefore  liable  to  pay  the  surgeon's  bill. 

This  was  an  action  of  assumpsit  brought  to  recover  the 
amount  of  a  surgeon's  bill.  At  the  trial  before  Graham,  B. 
at  the  Spring  Assizes  for  the  county  of  Essex,  1826,  the  fol* 
lowing  appeai'ed  to  be  the  facts  of  the  case :  The  plaintiff  was 
a  surgeon  and  apothecary  residing  at  Maiden.  The  defendants 
in  1824  were  overseers  of  the  poor  of  the  parish  of  Heybridge. 
In  October  in  that  year,  one  P.  Bannister,  a  poor  woman 
belonging  to  the  parish  of  Maiden,  returning  from  Witham  to 
Maiden  in  a  cart,  about  10  o'clock  at  night,  was  thrown  out  of 
the  cart  in  the  parish  of  Heybridge,  near  to  a  public  house  there 
called  the  "  Hoy."  Her  thigh  was  broken,  and  she  was  other- 
wise much  hurt.  The  constable  of  the  parish  of  Heybridge  being 
sent  for,  desired  her  to  be  sent  out  of  that  parish.  She  was 
placed  again  in  the  cart,  and  taken  over  a  bridge  (which  divides 
the  parishes  of  Heybridge  and  Maiden) ;  the  driver  of  the  cart 
then  remonstrated  with  the  constable,  and  told  him  that  he  was 
wrong  in  removing  her  from  Heybridge.  Upon  this  the  con- 
stable ordered  her  to  be  taken  back  to  Heybridge,  and  said  he 
would  go  and  consult  a  neighbouring  magistrate.  The  magis- 
trate, who  was  also  churchwarden  of  the  parish  of  Heybridge, 
advised  him  to  take  the  woman  to  the  nearest  public  house,  and 
to  lay  her  thigh  straight,  and  send  for  a  doctor.  The  landlord 
of  the  "  Hoy,"  which  was  the  nearest  public  house,  refused  to 
take  her  in.  The  driver  of  the  cart  then  suggested  to  the  con- 
stable to  take  her  to  the  poor-house.  The  constable  said  he  did 
not  know  where  they  *would  put  her.  The  pauper,  who  had  [  ♦789  ] 
been  exposed  to  the  cold  air  for  some  hours,  said,  "  If  you  do  not 
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T0MLIN80N  know  where  to  put  me,  for  God's  sake  take  me  home."  The 
Bentall.  constable  desired  a  bystander  to  pay  attention  to  the  request 
made  by  the  pauper  to  be  sent  home,  as  it  was  likely  they  might 
be  called  to  speak  to  the  fact  upon  some  future  occasion.  She 
requested  not  to  be  put  under  the  care  of  the  plaintiff  (who  was 
apothecary  of  the  parish  of  Maiden),  but  of  one  Thorpe,  who 
was  apothecary  of  Heybridge.  The  constable  then  desired  her 
to  be  taken  to  Maiden.  The  driver  of  the  cart  refused  to  take 
her  back  to  Maiden,  unless  the  constable  would  give  him  a  note 
that  she  should  be  taken  care  of  by  the  parish  of  Heybridge.  The 
constable  said  he  would,  but  he  did  not.  He  accompanied  her 
to  her  house  at  Maiden,  where  she  arrived  about  two  o'clock  in 
the  morning,  and  asked  Thorpe,  the  apothecary  to  the  parish  of 
Heybridge,  to  attend  her,  and  told  him  the  pauper  was  at  her 
own  house.  Thorpe  said  that  in  that  case  he,  as  the  apothecary 
of  Heybridge,  had  nothing  to  do  with  her.  The  constable  then 
sent  for  Tomlinson,  and  the  latter  attended  her  for  several 
weeks.  Upon  this  evidence  it  was  insisted  at  the  trial,  first, 
that  as  there  was  not  any  express  promise  by  the  parish  officers 
of  Heybridge  to  pay  for  the  medical  attendance  given  in  the 
parish  of  Maiden,  the  defendants  were  not  liable  ;  and  Atkins  v. 
Banw€Uy\  and  Wing  v.  Milll  were  cited.  The  learned  Judge 
was  of  opinion,  that  there  was  some  evidence  to  go  to  the  jury, 
that  the  magistrate,  who  was  churchwarden,  and  the  constable, 
felt  the  obligation  to  afford  the  pauper  relief,  and  that  the  con- 
stable actually  undertook  to  pay  the  plaintiff  for  his  attendance ; 
[  '740  ]  and  secondly,  he  *wa8  of  opinion,  that  as  the  accident  which 
happened  in  the  parish  of  Heybridge,  was  one  which  required 
immediate  care  and  attention,  it  was  the  duty  of  the  officers  of 
that  parish  to  have  taken  the  pauper  to  the  house  nearest  to  the 
place  where  the  accident  happened,  and  where  they  could  procure 
accommodation  for  her,  and  to  have  provided  medical  assistance 
immediately,  and  if,  as  humanity  required  them  to  have  done, 
they  had  sent  for  a  surgeon  to  attend  her  in  that  parish,  they 
would  clearly  have  been  liable ;  and  that  they  could  not,  by 
neglecting  their  duty  and  removing  her  to  another  parish, 
relieve  themselves  from  that  liability  which  the  law  had  cast 

+  2  East,  505.  t  1  B.  &  Aid.  104. 
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upon  them.     The  jury  having  found  a  verdict  for  the  plaintiff    Tomlinson 
for  the  amount  of  his  bill,  a  rule  nisi  for  a  new  trial  was  obtained      bentall. 
in  last  Easter  Term,  upon  the  ground  that  there  was  not  an 
express  promise  by  the  defendants  to  pay  the  plaintiff,  and  that 
under  the  circumstances  of  the  case,  the  law  would  not  imply  a 
promise  on  their  part. 

[After  argument :] 

Abbott,  Ch.  J. :  [  742  ] 

I  am  of  opinion  that  this  rule  must  be  discharged.  The 
pauper  met  with  the  accident  in  the  parish  of  Heybridge,  an 
accident  that  entirely  incapacitated  her  from  going  to  her  own 
place  of  abode ;  and,  therefore,  if  she  had  been  taken  to  any 
house  in  Heybridge,  as  she  ought  to  have  been,  and  relief  had 
been  administered  to  her  there,  it  is  clear  that  the  parish  officers 
would  have  been  liable  for  the  expenses  of  her  cure.  Rex  v. 
The  Inlidbitants  of  St.  James,  in  Bury  St.  Edmunds^  is  an 
authority  to  shew  that  it  would  not  have  been  competent  to  the 
parish  officers  to  have  removed  her,  as  a  person  coming  to  settle 
in  Heybridge.  If  she  had  been  taken  to  a  house  in  Heybridge, 
therefore,  the  parish  officers  would  have  been  under  a  moral  and 
legal  obligation  to  provide  assistance  for  her.  One  of  the  parish 
officers  did  very  properly  recommend  her  to  be  taken  to  the 
nearest  public  house,  which  was  in  Heybridge.  The  occupier  of 
that  house  did  not  think  proper  to  open  his  doors  and  receive 
her.  A  proposition  was  then  made  to  take  her  to  the  poor-house ; 
and  upon  the  way  thither  some  conversation  took  place,  which 
excited  in  the  mind  of  the  poor  woman  (who  at  that  time  had 
been  lying  in  the  cold  some  hours)  an  alarm,  whether,  when  she 
arrived  there,  she  should  be  properly  treated,  and  she  said, 
"For  God's  sake,  take  *me  to  my  own  house;'*  and  she  was  [•743] 
then  taken  home.  The  first  proposal  was,  to  take  her  to  her 
own  parish  ;  but,  upon  a  remonstrance  by  the  driver  of  the  cart, 
the  constable  desisted.  She  was,  however,  ultimately  taken  to 
her  own  house.  The  constable  of  Heybridge  sent  to  the  plaintiff, 
and  desired  him  to  take  care  of  her.    As  the  parish  officers  of 

t  10  East,  25. 
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ToMLiNBON  Heybridge  must  have  paid  for  the  medical  attendance  if  she  had 
Bentall.  remained  there,  it  seems  to  me,  that  the  removal  from  that 
parish  to  another  (although  it  was  her  own)  coupled  with  the 
fact  that  the  surgeon  was  called  in  from  the  parish  of  Maiden, 
does  not  relieve  the  inhabitants  of  Heybridge  from  the  obligation 
to  which  they  would  have  been  clearly  liable,  if  this  woman  had 
been  taken  to  some  house  in  that  parish,  and  taken  care  of 
there ;  and  for  these  reasons  I  think  that  the  verdict  was  right. 

Bayley,  J. : 

I  am  of  opinion  that  the  verdict  was  right.  It  is  of  very  great 
importance,  with  a  view  to  the  protection  to  which  the  poor  are 
entitled,  that  it  should  be  fully  understood  upon  whom,  under 
such  circumstances  as  those  which  have  occurred  in  the  present 
case,  the  legal  obligation  to  provide  medical  attendance  attaches. 
I  do  not  put  the  case  upon  the  ground  of  moral  obligation,  or 
upon  the  ground  of  the  constable's  having  sent  for  and  employed 
the  plaintiff ;  but  I  put  it  upon  the  ground  that  the  law  imposed 
a  legal  obligation  upon  the  parish  officers  of  Heybridge,  to 
employ  a  surgeon  for  the  cure  of  the  pauper.  I  think  it  is 
highly  prejudicial  to  the  rights  of  the  poor,  that  when  an 
accident  has  happened,  the  question  should  be  agitated  or  even 
[  *744  ]  pass  in  the  minds  of  those  persons  in  whose  power  ♦the  sufferer 
is  of  necessity  placed,  whether  a  burden  which  must  fall  some- 
where, must  be  borne  by  them,  or  can  by  any  contrivance  be 
shifted  to  others.  It  is  of  importance,  therefore,  that  it  should 
be  certain  upon  whom  the  obligation  to  provide  medical  atten- 
dance rests.  For  otherwise  the  consequence  will  be,  that  poor 
persons,  who  ought  not  to  be  removed  from  the  place  where  they 
have  met  with  an  accident,  will  perhaps  at  the  risk  of  their 
life,  but  certainly  with  great  aggravation  of  their  sufferings,  be 
removed  to  a  distance.  In  this  case  the  pauper  met  with  the 
accident  in  Heybridge,  which  incapacitated  her  from  moving 
herself  from  the  spot  where  it  happened.  The  best  and  most 
obvious  course  would  have  been,  to  have  done  that  (which  the 
magistrate  of  the  place  suggested  should  be  done)  viz.  to  have 
removed  her  into  the  public-house,  but  if  she  was  not  placed 
there,  she  ought  to  have  been  placed  in  the  poor-house,  or  at  all 
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events  she  ought  to  have  been  sent  to  some  house  in  the  parish.    Tomlinbok 

I  am  of  opinion  that,  when  the  parish  oflScers  refused  her  an      bbntall. 

asylum  in  that  parish  where  she  was  entitled  to  have  it,  and 

forced  her  to  go  to  her  own  house,  all  the  attendance  given  by 

the  plaintiff  in  the  parish  of  Maiden,  in  consequence  of  the 

wrongful  conduct  of  some  of  the  parishioners  of  Heybridge,  is  to 

be  considered  as  if  it  had  been  given  in  the  parish  where  the 

accident  happened,  and  as  if  the  house  which  she  occupied,  had 

been  in  the  parish  of  Heybridge.     In  Lavib  v.  Buncey\  Lord 

Ellenbobough  speaks  not  of  a  moral,  but  of  a  legal  obligation 

attaching  on  the  parish,  where  the  pauper  lies  sick  or  disabled, 

to  provide  assistance  :  he  says,  "  It  cannot  be  matter  of  *di8pute       [  *745  ] 

in  point  of  law,  and  I  could  wish  it  were  so  understood,  that 

where  time  is  not  afforded  for  procuring  an  order  of  justices,  the 

law  raises  an  obligation  against  the  parish  where  the  pauper  lies 

sick  as  casual  poor,  to  look  to  the  supply  of  his  necessities : " 

and,  therefore,  upon  that  authority  I  consider,  that  as  in  this 

case  the  party  met  with  the  accident  in  Heybridge,  that  was  the 

proper  place  for  her  to  be  in,  and  that  the  law  raised  a  legal 

obligation  in  the  parish  officers  of  Heybridge  to  give  her  relief. 

Lord  Ellenbobough  afterwards   says,    ''  If  the  parish  officer 

stands  by  and  sees  that  obligation  performed  by  those  who  are 

fit  and  competetent  to  perform  it,  and  does  not  object,  the  law 

will  raise  a  promise  on  his  part  to  pay  for  the  performance." 

Now,  although  the  attendance  was  not  given  in  the  parish  of 

Heybridge,  but  in  the  parish  of  Maiden,  yet  as  one  of  the  parish 

officers  of  Heybridge  knew  that  the  attendance  was  indispensably 

necessary,  and  that  the  removal  from  Heybridge  to  Maiden  had 

been  wrongful ;  it  seems  to  me  exactly  the  same,  as  if  the  parish 

officers  had  stood   by  and  seen  the  attendance  of  the  surgeon 

upon  the  pauper  in  the  parish  of  Heybridge.     There  was  a 

subsequent  case  of  Gent  v.  Tompkinsl  (Trinity  Term,  1822),  in 

this  Court,  which  seems  to  support  the  principle,  that  the  law 

casts  the   obligation,   of   providing   medical   attendance   for  a 

pauper,  disabled  by  an  accident,  upon  that  parish  where  the 

accident  has  happened.     In  that  case  the  action  was  brought, 

not  against  the  overseers  of  the  parish  in  which  the  accident 

t  16  E.  R.  at  p.  472  (4M.  &  S.  277).        t  See  next  page  (1  Dowl.  &  By.  541). 
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happened,  but  against  the  overseer  of  the  parish  to  which  the 
pauper  belonged,  and  the  Court  intimated  a  very  strong  opinion 
that  it  was  not  properly  brought  against  the  overseer  of  *the 
latter  parish.!  It  may  sometimes  happen  that  the  parish  in 
which  the  accident  happens  may  not  be  the  proper  place  to  give 
relief.  It  may  happen  that  the  *pari8h  officers,  without  entering 
into  the  question,  what  are  the  limits  of  particular  parishes,  will 
do  that  which  ought  to  be  done  immediately,  namely,  carry  the 
pauper  *to  the  house  nearest  the  place  where  the  accident 


t  GENT  V.  TOMPKINS. 


r  7ifi      1      (^  Bam.  &  Cress.  746,  7i, — 748,  n. ; 
L  74b,  n.  J  ^^  ^   ^  j^^^j  ^  j^y   .^j^ 

This  was  an  action  of  assumpsit 
for  work  and  labour  bestowed  by 
the  plaintiff  as  a  surgeon  and  apothe- 
cary, in  and  about  the  cure  of  one 
Tyrrell.  Plea,  general  issue.  At  the 
trial  before  Richards,  C.B.,  at  the 
Spring  Assizes  for  the  county  of 
Bucks,  1822,  the  following  appeared 
to  be  the  facta  of  the  case.  The 
plaintiff  was  a  surgeon  and  ai)othe- 
car}",  residing  in  the  parish  of  Win- 
slow  in  the  county  of  Bucks.  The 
defendant  in  1820  was  overseer  of 
the  poor  of  the  parish  of  Newton 
Longville.  On  the  22nd  of  September 
in  that  year,  Tyrrell,  a  pauper,  (whose 
settlement  was  in  Newton  Longville) 
met  with  a  severe  accident  in  the 
parish  of  Winslow,  that  rendered  it 
unfit  that  he  should  be  removed, 
lie  was  taken  to  a  public-house  in 
that  parish,  and  the  plaintiff  at- 
tended him  there  until  the  2oth  of 
November,  following.  About  a  fort- 
night after  the  accident  happened, 
the  defendant  (who  resided  in  Newton 
Longville)  called  upon  the  plaintiff 
at  his  house,  and  expressed  his  ap- 
probation of  the  care  bestowed  by 
the  plaintiff  upon  the  pauper,  and 
desired  that  he  might  continue  to 
receive  every  attention,  and  he,  the 
defendant,  would  see  the  plaintiff 
paid.    The  defendant  asked  if  the 


pauper  required  any  wine,  and  upon 
the  plaintiff's  saying  that  he  did, 
the  defendant  desired  that  the  pauper 
might  have  it.  The  plaintiff,  in 
the  first  instance,  had  claimed  the 
amount  of  his  bill  from  the  paiish 
officers  of  Winslow,  but  that  was  by 
the  advice  of  his  attorney,  who  did 
not  at  that  time  know  that  the  de- 
fendant had  employed  the  plaintiff. 
It  was  oontended  that  the  defendant 
was  not  liable.  For  although  the 
pauper  was  settled  in  Newton  Long- 
ville, the  obhgation  to  provide 
medical  assistance  lay  on  that  parish 
where  the  pauper  was  compelled  to 
continue  in  consequence  of  the  acci- 
dent, and  consequently  that  the 
parish  officers  of  Winslow,  where  the 
accident  occurred,  and  the  medical 
assistance  was  given,  were  liable  to 
pay  the  plaintiff.  The  Lord  Ciiiep 
Baron  reserved  the  point  for  the 
opinion  of  the  Court,  and  directed 
the  jury  to  find  a  verdict  for  the 
plaintiff  for  19/.  10^.,  the  amount 
of  his  bill.  A  verdict  having  been 
found  accordingly,  a  rule  visi  for 
entering  a  nonsuit  was  afterwards 
obtained  in  Easter  Term. 

Storka  and    C,  F.    IViViams,  in 

Trinity   Term,    1822,   shewed 

cause  : 

It   must   be    admitted    that    the 

parish    officers   of   Winslow,   where 

the  pauper  necessarily  lay  sick  in 

consequence   of  the  accident,  were, 
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happens,  instead  of  carrying  her  to  a  considerable  distance.  In 
Lamb  v.  Bunce  the  impression  of  the  Court  was,  that  the  parish 
in  which  the  house  was  situate  was  the  proper  parish  to  have 
given  the  relief;  but,  without  deciding  that  point,  I  am  of 
opinion  that  in  this  case,  inasmuch  as  the  accident  happened  in 


TOMLINBON 

r. 
Bemtall. 


in  the  first  instance,  under  a  legal 
obligation  to  provide  medical  assist- 
ance for  him:  *Iiex  v.  St.  James, 
in  Bury  St.  EdmundSy^  Hex  v.  St. 
Lawrence^  Ludloio.X  It  must  be  ad- 
mitted, also,  that  the  law  will  not 
raise  an  implied  promise  from  a  moral 
obligation  :  Atkins  y.  BanwtlL^  But 
in  this  case  there  was  an  express 
promise  by  the  defendant.  He  first 
adopts  all  that  has  been  done,  and 
then  promises  to  pay  the  plaintiff. 
And  the  pauper  being  settled  in 
Newton  Longville,  the  defendant  was 
under  a  moral  obligation  to  provide 
for  him ;  and  a  moral  obligation  is  a 
sufficient  consideration  for  an  express 
promise :   Watson  v.  Tunier.\\ 

Dover  and  Monro,  contra : 
The  defendant,  as  overseer  of 
Newton  Longville,  was  not  under 
any  legal  obligation  to  provide 
medical  assistance  for  the  pauper. 
The  legal  obligation  was  on  the 
parish  of  Winslow,  where  the  acci- 
dent happened,  and  where  the  pauper 
of  necessity  lay  sick  during  the  time 
the  plaintiff  attended  him.  At  the 
time  when  the  defendant  made  the 
promise,  a  part  of  the  sum  now 
claimed  constituted  a  debt  due  to 
the  plaintiff  from  the  parish  officers 
of  Winslow.  As  to  that  sum,  the 
promise  was  to  pay  the  debt  of 
another,  and  not  being  in  writing, 
was  void.  But  the  overseer  was 
not  under  any  moral  obligation  to 
support  the  pauper.  There  was  no 
moral  obligation,  independent  of  the 
legal    liability,   created    by  statute, 

t  10  East,  25. 

J  23  R.  R.  435  (4  B.  &  Aid.  660). 


and  the  legal  liability  to  maintain 

casual  poor  during  sickness  lies  on 

that  parish  where  the  pauper  con-      [  •747,  n.  ] 

tinues  by  reason  of  his  accident. 

(Bayley,  J.  :  Although  the 
promise  may  be  void  as  to  the  by- 
gone time,  may  it  not  be  binding  as 
to  the  future  time  ?  It  was  imcertain 
by  whom  the  plaintiff  was  originally 
employed,  and  he  might  have  ceased 
to  attend  the  pauper  when  he  pleased. 
Suppose  he  was  induced  by  the 
promise  of  the  defendant  to  continue 
his  services,  would  not  that  be  a 
sufficient  consideration  for  the  defen- 
dant's promise,  so  as  to  make  hiTn 
responsible  for  the  attendance  sub- 
sequently given  ?) 

It  ought,  at  all  events,  to  have  been 
submitted  as  a  question  of  fact  to  the 
jury,  whether,  after  the  making  of  the 
promise  by  the  defendant,  the  plaintiff 
continued  to  attend  the  pauper  on 
the  part  of  the  parish  of  Winslow. 

It  was  suggested  by  the  CouiiT, 
that  the  purposes  of  justice  might 
be  answered  by  the  defendant  paying 
the  plaintiff  9/.  16^.,  and  the  latter 
♦entering  a  stet  processus.  The  defen-  [  *748,  n.  ] 
dant's  counsel  assented  to  this  pro- 
position, and  the  case  stood  over  for 
some  days,  to  give  the  plaintiff's 
counsel  an  opportunity  of  consulting 
their  client.  It  was  then  intimated 
that  they  had  received  no  instruction 
on  the  subject. 

Abbott,  Ch.  J. :  We  are  clearly 
of    opinion   that  the   defendant,   as 

§  2  East,  505. 
11  Bull.  N.  P.  147. 
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ToMLiNsoN    the  parish  of  Hey  bridge,  and  that  was  the  place  where,  under  all 
Bentall.     the  circumstances,  the  pauper  was  entitled  to  receive  surgical 
assistance,  the  plaintiff  is  entitled   to  look  to  the   parish   of 
Hey  bridge  for  payment  of  his  bill. 

HOLROYD,  J. : 

The  accident  having  happened  to  the  pauper  in  the  parish  of 
[  *749  ]  Heybridge,  it  was  the  duty  of  *the  officers  of  that  parish  to 
provide  medical  assistance  for  her  there.  They  might  have  done 
that  although  the  occupier  of  one  public  house  refused  to  receive 
her.  But  I  think  they  could  not,  by  removing  her  elsewhere, 
shift  upon  other  people  that  burden  which  the  law  cast  upon 
themselves;  and  that,  whether  they  procured  the  medical 
assistance  to  be  given  in  the  parish  or  out  of  the  parish,  they  are 
liable. 

LiTTLBDALE,  J.  : 

I  am  of  the  same  opinion.  Whenever  any  accident  happens 
to  a  poor  person  of  such  a  serious  nature  as  to  render  removal 
out  of  the  parish  dangerous  or  improper,  I  think  the  law  casts 
an  undoubted  obligation  on  that  parish  to  administer  all  neces- 
sary relief.  If  the  pauper  in  this  case  had  actually  been  taken 
to  a  house  in  Heybridge,. and  resided  there  while  the  surgeon 
was  attending  her,  that  parish  would  have  been  liable  for  her 
cure ;  but  it  appears  to  me  that,  under  the  circumstances  of  this 

overseer  of  the  parish  of  Newton  the  latter  may  perhaps  be  liable  for 
Longville,  was  not  bound  by  law,  in  such  attendance,  but  he  certainly  is 
the  first  instance,  to  provide  medical  not  liable  to  the  extent  of  the  present 
assistance  for  the  pauper.  The  obli-  verdict.  The  question  ought  to  have 
gation  to  do  that  lay  on  the  parish  been  submitted  to  the  jury,  whether 
of  Winslow,  where  the  accident  hap-  the  plaintiff,  after  the  promise  made 
pened,  and  the  pauper  was  compelled  by  the  defendant,  was  thereby  in- 
to remain  in  consequence  of  it.  The  duced  to  continue  his  attendance  on 
officers  of  that  parish  are  clearly  the  pauper.  The  rule  for  a  new  trial 
bound  to  pay  the  plaintiff  for  his  must  therefore  be  made  absolute, 
care  and  attendance  bestowed  upon  ^n/g  absolute, 
the    pauper   before    the    defendant 

made  his  promise ;  but  if  the  plain-  The  cause  was  afterwards  settled, 

tiff  subsequently  to  that  period  was  the  defendant  having  paid  50^  to  the 

induced  to  continue  to  attend  the  plaintiff  in  satisfaction  of  debt  and 

pauper  in  consequence  of  the  promise,  costs. 
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case,  she  was  improperly  taken  out  of  the  parish ;  and  that  any    Tomlinson 

oflScer  or  inhabitant  taking  her  to  another  parish,  where  it  was     Bbntall. 

improper  to  take  her,  cannot  by  so  doing  release  the  inhabitants 

of  the  former  parish  from  the  obligation.     I  think,  therefore, 

that  this  rule  should  be  discharged. 

Hide  dischai'ged. 


HALL   AND  Another  v.  FULLER  and   OxHERS.t  J^^^^\ 

'  June  10. 


(5  Bam.  &  Cress.  760—767  ;  S.  0.  8  Dowl.  &  Ry.  464 ;  4  L.  J.  K.  B.  297.) 

Where  a  cheque,  drawn  by  a  customer  upon  his  banker  for  a  sum  of 
money  described  in  the  body  of  the  cheque  in  words  and  figures,  was 
afterwards  altered  by  the  holder,  who  substituted  a  larger  sum  for  that 
mentioned  in  the  cheque,  but  in  such  a  manner  that  no  person  in  the 
ordinary  course  of  business  could  observe  it,  and  the  banker  paid  to  the 
holder  this  larger  sum  :  Held,  that  he  could  not  charge  the  customer  for 
any  thing  beyond  the  sum  for  which  the  cheque  was  originally  drawn. 

Assumpsit  to  recover  197Z.  as  money  had  and  received  by  the 
defendants  to  the  use  of  the  plaintiffs.  At  the  trial  before 
Abbott,  Ch.  J.  at  the  London  sittings  after  Hilary  Term,  1824, 
the  jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion 
of  this  Court  on  the  following  case : 

The  plaintiffs  are  merchants  in  the  city  of  London,  having  at 
the  time  of  the  transaction  in  question  an  account  with  the 
defendants,  as  bankers.  On  the  25th  or  26th  of  August,  1828, 
Mr.  S.  Hill  applied  to  J.  Hall,  one  of  the  plaintiffs,  for  the  loan 
of  a  cheque  for  3/.  stating  at  the  time  it  was  for  a  friend  to  send 
into  the  country,  upon  which  Mr.  Hall  drew  and  delivered  to 
S.  Hill  the  cheque  upon  the  defendants,  using  for  that  purpose 
one  of  the  printed  forms  with  which  th|  defendants  supply  their 
customers.  The  sum  for  which  this  cheque  was  drawn  was 
written  by  Hall  in  words  at  length,  in  the  body  of  the  cheque, 
and  also  in  figures,  the  latter  being  in  the  same  line  with  his 
signature.  Mr.  Hill  had  been  induced  to  apply  for  the  loan  of 
the  cheque  by  one  Wagstaff,  who  had  applied  to  him  for  such  a 

f  Qee8chofie1dY,Londe8borough,^96,  not  explicit   on   the    point.     As  to 

A.  C.  514,  536 ;  65  L.  J.  Q.  B.  593,  right  of  holder  to  recover  on  the  bill 

596 ;    Chalmers*  Bills  of  Exchange,  in  such  a  case,  see  now  s.  64  of  this 

notes  under  s.  59  of  Bills  of  Ex-  Act. — B.  0. 
change  Act,  1882.     The  Act  itself  is 
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Hall        cheque,  and  Hill  having  obtained  it,  handed  it  over  to  Wagstaff ; 

FuLLKB.  Wagstaff  expunged  the  dates,  the  figures,  and  the  words  three 
pounds,  and  also  the  figures  31.  Os.  Od.  and  substituted  the  words 
two  hundred  pounds  and  200Z.  in  figures,  but  in  such  a  manner 
that  no  one  in  the  ordinary  course  of  business  could  have 
observed  it.  The  cheque  so  altered  was  presented  by  or  on 
account  *of  Wagstaff  to  the  defendants  for   payment,  on   the 

[  •751  ]  29th  of  August,  on  which  day  the  balance  in  their  hands  on  the 
account  of  the  plaintiffs,  was  only  183Z.  168.  5d.  The  defen- 
dants paid  the  amount  of  the  cheque  as  altered,  and  having  a 
day  or  two  afterwards  received  funds  to  cover  the  amount  over 
paid  on  the  29th  of  August,  they  claimed  to  retain  the  whole 
sum  of  200Z.  on  account  of  the  cheque  drawn  and  paid  under 
the  foregoing  circumstances. 

F.  Pollock  for  the  plaintiffs  : 

The  plaintiffs  are  entitled  to  recover  the  whole  amount  of  the 
cheque.  First  assuming  that  the  defendants  have  not  been 
guilty  of  any  negligence,  the  loss  must  still  fall  upon  them,  for 
the  altered  cheque  was  not  the  cheque  of  the  plaintiffs,  and, 
therefore,  the  defendants  paid  the  money  without  any  authority. 
There  is  no  difference  in  principle  between  this  case  and  any 
other  forgery.  Suppose  the  body  of  a  draft  had  been  in  the 
handwriting  of  the  plaintiffs,  but  their  signature  had  been  forged, 
there  can  be  no  doubt  that  if  the  bankers  had  paid  such  a  draft 
they  would  be  liable.  Or  suppose  that  it  was  made  payable  to  a 
special  payee,  and  his  name  had  been  forged,  and  the  bankers 
paid  it  to  the  wrong  person,  they  would  have  been  liable.  There 
is  no  direct  authority  in  our  law  upon  the  subject,  but  the  very 
point  is  discussed  in  Pothier*s  treatise  Du  Gontrat  du  Change, 
part  1,  c.  4,  8.  99,  p.  69.1  It  assimilates  a  case  like  the  present 
to  that  of  a  person  employed  to  execute  an  order  for  another 
{le  contrat  de  mandat).  There  the  employer  is  bound  to  reimburse 
the  employee  all  his  expenses  to  which  the  employment  or  order 
gives  rise,  (provided  the  employee  does  not,  by  his  own  negligence, 
♦disburse  more  than  he  ought).  But  he  distinguishes  between 
r  •752  1      expenses  occasioned  in  the  execution  of  the  order  or  employment, 

t  Vol.  iii.  p.  162  in  (Euvres  de  Pothier,  ed.  Dupin,  Paris,  1824-5. 
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{ex  caum  mandati,)  and  those  which  are  incurred  accidentally  in 
the  course  of  the  employment  or  order,  and,  ultimately,  he  comes 
to  the  conclusion  that  when  a  banker  pays  the  full  amount  of  a 
bill  fraudulently  altered  by  the  holder,  the  sum  paid  beyond  that 
for  which  it  was  originally  drawn  is  not  a  payment  made  **  ex  caum 
mandati  sed  occasione  tantuiii,**  the  subsequent  fraudulent  altera- 
tion of  the  bill  which  led  the  banker  into  error,  and  which  caused 
him  the  loss  of  the  sum  he  had  unduly  paid,  being  an  accidental 
circumstance  which  neither  had  been,  nor  could  be  foreseen,  and 
against  which  the  drawer  cannot  be  supposed  to  have  intended 
to  indemnify  the  banker,  t 


Hall 

FULLEB. 


t  The  passage  from  Pothier  re- 
ferred to  is  the  following : 

99.  Scacchia,  Tract,  de  Com.  sec.  2, 
gl.  5,  queest.  15,  propose  cette  ques- 
tion: Le  porteur  de  la  lettre  de 
change  Ta  falsifi^,  et  a  ^crit  une 
plus  grande  somme  que  celle  port^e 
par  la  lettre :  la  falsification  est  f aite 
de  maniere  qu*elle  peut  tromper  une 
personne  attentive  et  intelligente.  . 
Le  banquier  qui,  tromp^  par  la  falsi- 
fication de  la  lettre  qui  lui  a  ^t^  pre- 
sentee, a  pay§  au  porteur  la  somme 
entiere  qui  paroissoit  portee  par  la 
lettre,  aura-t-il  la  repetition  centre 
le  tireur,  son  mandant,  de  ce  qu'il  a 
paye  de  plus  que  la  somme  qui  etoit 
effectivement  et  veritablement  portee 
par  la  lettre  ?  Scacchia  decide  pour 
Taffirmatiye.  On  peut  dire  pour  son 
opinion,  que  selon  les  regies  du  con- 
trat  de  mandat,  le  mandant  s*oblige 
a  rembourser  le  mandataire  de  tons 
les  debours^s  auxquels  le  mandat 
aura  donne  lieu,  pourvu  que  le 
mandataire  n*fidt  pas  par  sa  faute 
debourse  plus  qu'il  ne  falloit :  Man- 
dator debet  re/undere  mandatario  quid- 
quid  ei  incvlpahiliter  abest  ex  causa 
mandati^  oomme  nous  Tavons  etabli 
in  Pand.  Justin,  tit.  Hand.  n.  55, 
et  seq.  Or,  le  paiement  qu'a  fait 
le  banquier  de  la  somme  entiere 
qui,  par  la  falsification  de  la  lettre, 
paroissoit  etre  portee  dans  la  lettre 
qu'on  lui  a  presente,  est  un  d^bourse 
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auquel  le  mandat  du  tireur  a  donn^ 
lieu;  et  Ton  ne  peut  en  cela  repro- 
cher  aucune  faute  a  ce  banquier, 
puisqu'on  suppose  que  la  falsification 
etoit  telle,  qu'elle  pouvoit  surprendre 
un  homme  intelligent:  le  tireur  ne 
peut  done  pas  se  dispenser  de  rem- 
bourser le  banquier  sur  qui  il  a  tire 
la  lettre,  de  la  somme  entiere  qu*il  a 
payee;  sauf  au  tireur  k  exercer 
l*action  du  banquier,  conditionem  in" 
debitiy  ♦centre  le  porteur  de  la  lettre, 
pour  la  repetition  de  ce  qu'il  a  re9U 
de  plus  que  la  somme  qui  etoit 
veritablement  portee  par  la  lettre. 
Si  ce  porteur  de  la  lettre  est  un 
homme  insolvable,  c'est  le  tireur  qui 
doit  soufErir  de  cette  insolvabilite, 
puisque  son  mandataire  n*est  pas  en 
faute. 

On  peut  dire  au  contraire  en 
faveur  du  tireur,  qu'il  ne  faut  pas 
confondre  ce  qu'il  en  a  coi^te  au 
mandataire  pour  Texecution  du 
mandat,  ex  catisd  mandati^  avec  ce 
qu*il  lui  en  a  coiite  a  Toccasion  du 
mandat,  nwi  ex  causa  mandati,  sed 
tantiim  occaaione  mandati,  Ce  qu'il 
en  coiite  ex  causa  mandati ,  est  tout 
ce  qui  tend  a  Texecution  du  mandat. 
Par  exemple,  si  je  vous  ai  charge 
d'aller  visiter  une  terre  que  je  voulois 
acquerir,  les  frais  de  voyage,  les 
salaires  que  vous  avez  payes  aux 
ouvriers  dont  vous  vous  etes  fait 
assister,  et  autres  choses  semblables, 

25 
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Fuller. 

[768] 
[  ♦764  ] 


[  764,  n,  ] 


In  Scholey  v.  Ramsbottom,^  a  cheque  drawn  by  a  customer 
upon  his  bankers,  and  which  he  afterwards  cancelled  by  tearing 
it  into  several  pieces,  was  paid  by  them  ^under  circumstances 
which  ought  to  have  excited  their  suspicion,  and  induced  them  to 
make  inquiries  before  paying  it ;  and  it  was  held  that  they  could 


8ont  des  debours^s  qui  tendoient  k 
rex§cution  du  mandat  dont  je  youb 
ai  charge,  et  qui  Bont  faits  ex  causd 
mandati :  oe  n'est  que  de  ces  choses 
que  je  suis  cens^,  par  le  contrat  de 
mandat  intervenu  entre  nous,  m'^tre 
oblige  de  vous  rembourser.  Mais, 
si  vous  avez  6t6  attaque  en  chemin 
par  des  voleurs  qui  vous  ont  vol6,  je 
ne  suis  pas  oblige  de  vous  indemniser 
de  cette  perte ;  car,  quoique  ce  soit 
a  Toccasion  de  mon  mandat  dont 
vous  vous  ^tes  charge,  que  vous 
Tavez  soufferte,  et  que  vous  ne 
Teussiez  pas  soufferte  sans  cela, 
n^anmoins  ce  n*est  pas  pour  V execu- 
tion de  mon  mandat,  mais  seulement 
a  VoccoBton  de  ce  mandat,  qu*il  vous 
en  co6te  ce  qu'on  vous  a  vol§ ;  c'est 
par  un  cas  fortuit,  dont  on  ne  peut 
pas  dire  que  j*ai  voulu  m*obliger  de 
vous  indemniser,  puisqu'il  n'a  pas 
memo  ^te  pr^vu:  Non  omnia  quce 
impeneurus  non  /uit,  mandators  im- 
putabii ;  veliUi  quod  epoliutus  sit  a 
latronibuB  ,  .  ,  nam  hcec  magis 
casibus  qudm  mandato  imputari  opor- 
tet ;  L.  26.  sect.  6.  Mandat  Ces 
principes  s'appliquent  naturellement 
^  Tespdce  proposee.  Lorsque  le  ban- 
quier  sur  qui  j'ai  tire  une  lettre  de 
change  de  cent  livres,  tromp^  par  la 
falsification  de  la  lettre,  paie  trois 
cent  livres  au  porteur  de  la  lettre, 
le  paiement  qu'il  a  fait  de  la  somme 
de  deux  cents  livres  de  plus  qu*il 
n'est  port#  par  le  lettre,  n'est  pas  un 
paiement  qu'il  fasse  ex  camd  mandati, 
en  execution  du  mandat  dont  je  Tai 
charge  ;  on  peut  seulement  dire  qu'il 
Va  fait  d  V occasion  du  mandat:  la 
falsification  de  la  lettre,  qui  Ta  induit 
en  erreur.  et  qui  lui  a  cause  la  perte 
de  la  »omme  qu*il  a  induement  payee. 


est  un  cas  fortuit  qui  n'a  ni  ete,  ni 
pu  6tre  pr^vu,  et  dont  on  peut  dire 
par»cons§quent  que  j*aie  voulu  me 
charger  de  le  dedommager. 

Cependant  si  c'^toit  par  la  faute 
du  tireur  que  le  banquier  eut  et6 
induit  en  erreur,  le  tireur  n'ayant 
pas  eu  le  soin  d'6crire  sa  lettre  de 
manidre  a  prevenir  les  falsifications ; 
putd,  s'il  avoit  6crit  en  chifFres  la 
somme  tiree  par  la  lettre,  et  qu*on 
edit  ajoute  zero;  le  tireur  soroit  en 
oe  cas  tenu  d'indemniser  le  banquier 
de  ce  qu'il  a  souffert  de  la  falsification 
de  la  lettre.  a  laquelle  le  tireur  par 
sa  faute  a  donn6  lieu ;  et  c'est  a  ce 
cas  qu'on  doit  restreindre  la  decision 
de  Scacchia. 

Pothier  then  shews,  that  the  dis- 
tinction between  losses  sustained  by 
the  employee  in  the  course  of  his 
employment  or  order,  without  any 
default  of  the  employer,  and  those 
losses  to  which  the  employer  has 
given  occasion  by  his  default,  is  war- 
ranted by  the  civil  law.  The  fol- 
lowing case  is  put :  If  I  employ  you 
to  buy  a  certain  slave,  and  the  slave, 
after  you  have  bought  him,  but 
before  you  have  sent  him  to  me, 
robs  you,  there,  according  to  one 
opinion,  I  am  bound  to  indemnify 
you  only  if  I  knew  the  slave  to  have 
been  a  thief,  because,  in  that  case,  I 
was  in  fault  for  not  informing  you ; 
according  to  another  opinion,  whether 
I  knew  it  or  not,  because  I  was 
guilty  of  negligence  in  not  enquiring 
into  the  previous  habits  of  the  slave. 
He  then  proceeds  thus : 

Lorsque  o'est  la  faute  du  manda- 
taire  qui  a  donn^  lieu  au  dommage 
qu'il  a  souffert  i  I'occasion  du  man- 
dat, il  n'est  pas  douteux  qu*il  ne 


t  2  Camp.  485. 
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not  take  credit  for  the  amount.     Here  the  bankers  have  been        Hall 
guilty  of  negligence.     The  drawer  of  a  bill  of  exchange  has  not      fulLkb. 
*any  means  of  discovering  whether  the  instrument  which  he       [  '705  ] 
issues  to  the  world  be  subsequently  fraudulently  altered;  the 
banker  has  some  means,  and  if  he  is  deceived,  must  be  responsible. 

Goulburnf  contra  : 

This  case  is  one  of  novelty  and  great  importance  to  bankers, 
who,  if  the  defendants  are  held  liable,  will  be  exposed  to  constant 
hazard  without  any  means  of  prevention.  For  if  the  signature 
to  a  cheque  be  genuine,  a  banker  is  bound  at  his  peril  to  pay  it, 
although  (as  frequently  occurs,)  every  other  part  of  it  be  written 
in  a  strange  hand.  And  now  it  is  contended  that  after  he  has 
ascertained  the  signature  to  be  valid,  he  is  further  bound  to 
notice  any  alteration  in  the  body  of  the  cheque  itself,  however 
minute,  or  however  skilfully  effected.  It  is  said  that  any  material 
alteration  in  instruments  of  this  nature  after  they  are  drawn  will 
render  them  void,  but  that  is  too  broad  a  position.  In  Kershaw 
V.  Cox^  a  most  material  alteration  in  a  bill  of  exchange,  viz.  the 
insertion  of  the  words  **  or  order,"  was  held  by  Lord  Kbnyon  not 
to  vitiate  the  bill.  And  as  to  an  alteration  in  the  sum  for  which 
the  bill  is  drawn,  Scacchia's  authority,  as  cited  by  Pothier  in  the 
passage  referred  to,  is  express  that  in  a  case  like  the  present  the 
drawer,  and  not  the  drawee,  must  bear  the  loss  :  although  Pothier, 
after  stating  the  arguments  on  both  sides,  inclines  himself  to  the 
contrary  opinion.     As  to  a  supposed  analogy  between  deeds  and 

pent  pas  demander  a  en  ^tre  indem-  Dans  le  cas  m^me  oH  le  mandant 
nise ;  d.  L.  6,  sect.  7.  n'auroit  pas  eu  le  soin  de  prendre 
n  resulte  de  tout  ceci  qu'on  ne  ces  precautions,  le  mandataire  ne 
doit  pas  decider  indistinctement  que  pourra  pas  rep^ter  du  tireur  ce  qu'il 
le  tiretir  doive  indemniser  le  ban-  a  pay§  de  plus  que  la  somme  qui 
quier  de  la  perte  que  lui  a  causee  ^toit  y^ritablement  portee  par  la 
Terreur  en  laqueUe  I'a  induit  la  falsi-  lettre,  si  la  falsification  pouvoit 
fication  de  la  lettre,  et  qu*on  doit  s*appercevoir  avec  quelque  attention ; 
decider  au  contraire  que  le  tireur  car  en  oe  cas,  c*est  la  faute  du  ban- 
n'est  tenu  de  cette  indemnity  que  quier  de  n*avoir  pas  bien  examine 
dans  le  cas  auquel,  par  quelque  la  lettre  qui  lui  a  ^t^  presentee;  et 
faute  de  sa  part,  ou  par  ceUe  de  son  il  n'est  pas  re^evable,  suivant  les 
facteur,  il  auroit  donn§  lieu  a  cette  principes  ci-dessus,  a  demander  Tin- 
falsification,  faute  d'avoir,  en  ecrivant  demnit§  d'une  perte  a  laquelle  il  a 
la  lettre,  pris  les  precautions,  qu'il  donne  lieu  par  sa  faute. 
pouvoit  prendre  pour  la  prevenir.  t  3  Esp.  246. 
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Hall  bills,  Mr.  Justice  Buller  in  Master  v.  Miller^  denies  that  there 
FuLLEB.  is  &ny  sach,  and  states  conclusive  reasons  for  his  opinion ;  and 
[  ^766  ]  it  is  clear  that  such  an  alteration  *in  a  deed  as  that  which  took 
place  in  the  bill  in  the  case  of  Kersliaw  v.  Cox  I  would  have  made 
the  deed  void.  No  argument,  therefore,  can  be  derived  from 
such  analogy.  In  Scholey  v.  Ramshottom  there  was  every  thing 
to  cause  inquiry  and  suspicion  on  the  part  of  the  bankers.  The 
cheque  had  been  torn  in  four  pieces,  and  pasted  together  again, 
and  when  presented  was  obviously  defaced  and  dirty,  which  was 
the  express  ground  of  Lord  Ellenborough*s  decision ;  whereas 
here  it  is  found  that  the  cheque  *'  was  altered  in  such  a  manner 
that  no  one  in  the  ordinary  course  of  business  would  have 
observed  it,"  which  makes  the  whole  difference,  and  converts  that 
case  into  a  strong  authority  for  the  defendants.  Then  as  to  negli- 
gence, it  is  here  altogether  on  the  side  of  the  customer.  Giving, 
or  rather  lending,  as  he  did  this  cheque  for  so  trifling  an  amount 
to  another  person  for  the  purpose  of  being  sent  again  to  a  third 
in  the  country,  was  in  direct  violation  of  the  compact  which  must 
be  implied  between  banker  and  customer;  viz.,  that  the  latter 
shall  not  send  abroad  his  name  and  signature  in  this  unguarded 
mode,  but  shall  use  them  only  with  due  caution,  and  for  the 
bond  fide  purpose  of  drawing  out  his  funds  for  his  own  occasions. 
In  Russell  v.  Langstaff%  it  was  holden  that  a  person  signing  his 
name  to  a  blank  stamp  was  liable  for  any  sum  afterwards  inserted 
thereon.  In  that  case  it  was  argued  (as  in  this,)  that  a  note  so 
filled  up  was  not  the  note  of  the  party  who  had  signed  the  blank 
stamp ;  but  it  was  held  by  the  Court,  that  a  man  thus  sending 
abroad  his  name  and  signature,  must  be  responsible  for  all  the 
[  •767  ]  consequences.  So  here  the  plaintiffs  have  *thought  fit  to  lend 
their  name,  owing  nothing  to  the  party  to  whom  the  cheque  was 
given,  and  being  told  by  him  at  the  time  that  it  was  not  for  his 
own  use,  and  that  he  should  not  present  it  for  pajnuent.  Under 
these  circumstances  it  follows,  that  the  plaintiffs  must  bear  the 
loss,  and  not  the  bankers,  who  were  not  guilty  of  any  negligence, 
and  could  not  by  any  care  or  caution  on  their  part  detect  the 
imposition. 

t  2  K.  B.  399  (4  T.  B.  320).  §  2  Doug.  514. 

X  3  Esp.  246. 


YOL.  XXIX.]  1826.    K.  B.    5  B.  &  C.  757. 

Abbott,  Ch.  J. :  Hall 

V, 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover.  Fullkh. 
Bankers  can  only  charge  their  customers  with  sums  of  money 
paid  pursuant  to  order.  Here,  unfortunately,  the  bankers  have 
paid  more  than  the  order  authorised  them  to  do ;  for  by  that 
they  were  directed  to  pay  no  more  than  3L  I  have  no  doubt  the 
bankers  camnot  charge  their  customer  beyond  that  sum.  The 
plaintiffs  are  therefore  entitled  to  the  judgment  of  the  Court  for 
the  excess. 

Bayley,  J. : 

The  banker,  as  the  depository  of  the  customer's  money,  is  bound 
to  pay  from  time  to  time  such  sums  as  the  latter  may  order.  If, 
unfortunately,  he  pays  money  belonging  to  the  customer  upon  an 
order  which  is  not  genuine,  he  must  suffer,  and  to  justify  the  pay- 
ment, he  must  shew  that  the  order  is  genuine,  not  in  signature 
only,  but  in  every  respect.  This  was  not  a  genuine  order,  for 
the  customer  never  ordered  the  payment  of  the  money  mentioned 

in  the  cheque. 

Jiidgmentfor  the  plaintiffs. 


HIGGINS   V.  WOOLCOTT.  .^^^e 

June  13. 

(5  Bam.  &  Cress.  760—761 ;  S.  C.  nom.  Dickeiu  v.  WoolcoU,  

8  Dowl.  &  By.  589.)  [  760  ] 

Where  an  attorney's  bill  is  reduced  on  taxation  by  a  sixth  part,  the 
client  is  entitled  to  the  costs  of  taxation.  They  are  not  in  the  discretion 
of  the  Court. 

An  attorney's  bill  having  been  referred  to  the  Master  to  be 
taxed,  he  struck  off  more  than  one-sixth,  and  allowed  the  client 
the  costs  of  the  taxation.  A  rule  for  reviewing  that  allowable 
was  afterwards  obtained  upon  afiSdavits  of  special  circumstances, 
justifying  the  charges  made  in  the  bill. 

[After  argument :] 

Abbott,  Ch.  J. :  [  761  ] 

I  think  that  the  words  of  the  statute!  are  imperative  in  this 
t  2  Geo.  n.  c.  23,  s.  26.     See  now  6  &  7  Vict.  c.  73,  s.  37. 
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HioQiNB     case.    They  provide,  "  that  where  the  bill  taxed  is  less  by  a 

WooLcoTT.    sixth  part  than  the  bill  delivered,  the  attorney  is  to  pay  the  costs 

of  the  taxation.*'     Here  the  bill  was  reduced  on  taxation  more 

than  one-sixth. 

Rtd€  discharged. 


1826.        DOE  D.   AUCHMUTY  and   Others,  v.   MULCASTER, 
—  '  AND   Others,  t 

^  ^^^  ^  (5  Bam.  &  Cress.  771—776 ;  S.  C.  8  Dowl.  &  By.  593 ;  4  L.  J.  K.  B.  311.) 

Children  bom  in  the  United  States  of  America  since  the  recognition  of 
their  independence,  of  parents  who  resided  there  before,  but  who  were 
natural-bom  British  subjects,  and  at  the  time  of  the  separation  of  the 
two  countries  adhered  to  the  British  Government,  are  not  aliens. 

Ejectment  for  premises  in  the  parish  of  Ospringe,  in  the 
county  of  Kent.  Plea,  not  guilty.  At  the  trial  before  Best,  Ch.  J., 
at  the  Kent  Summer  Assizes,  1825,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  upon  the  following 
case :  The  premises  in  question  are  of  gavelkind  tenure.  The 
late  Sir  Samuel  Auchmuty,  deceased,  in  August,  1822,  died, 
seised  thereof,  unmarried,  and  without  issue,  and  intestate  as  to 
that  property.  He  was  the  youngest  son  of  Samuel  Auchmuty, 
who  was  the  son  of  a  British  born  father  and  mother,  and  was 
born  in  Massachusetts  in  North  America,  then  a  colony  of  Great 
Britain,  was  rector  of  Trinity  Church  in  the  city  of  New  York, 
in  the  state  of  New  York  in  North  America,  at  that  time  also  a 
colony  of  Great  Britain,  and  died  there  prior  to  the  recognition 
of  the  independence  of  the  United  States  of  America  by  Great 
Britain;  and  at  the  time  of  his  death  was  a  British  subject. 
The  said  Samuel,  the  father,  left  issue  him  surviving,  by  his 
f  •772]  wife,  *(an  English-born  subject,)  three  sons;  namely,  Eobert 
NichoUs,  who  was  the  eldest,  Richard,  and  the  said  Sir  Samuel, 
who  so  died  seised  of  the  premises  in  question;  and  three 
daughters;  namely,  the  above-named  defendant  Juliana,  now 
the  widow  of  Frederick  Mulcaster,  the  above  named  defendant, 

f  Ck>m'psiTe  Doe  d,  Thomas  Y.Acklam  in  Be  Stepney  Election y  Isaacson  v. 
(1824)  26  E.  R.  544  (2  B.  &  C.  779),  Durant  (1886)  17  Q.  B.  D.  o4,  56 
and  see  both  cases  cited  and  applied      L.  J.  Q.  B.  331.— R.  C. 
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Jane,  now  the  wife  of  the  said  Richard  Tylden,  and  Isabella ;  all  auohmotv 
which  issue  were  born  in  the  province  of  New  York  before  the  Mulcasteb. 
declaration  by  the  American  States  of  their  independence,  and 
before  the  recognition  thereof.  Bichard  and  Isabella  died  before 
Sir  Samuel,  without  leaving  issue.  Robert  Nicholls  Auchmuty 
resided  in  the  province  of  New  York  during  the  revolutionary 
war,  within  the  British  lines,  and  at  that  time  served  as  an 
officer  in,  and  afterwards  for  some  time  commanded  a  volunteer 
company  of  militia,  called  the  governor's  company,  in  aid  of  the 
royal  cause  in  the  said  war,  and  bore  arms  against  the  United 
States  until  the  peace  hereinafter  mentioned.  Bobert  Nicholls 
Auchmuty  being  an  American  loyalist,  still  adhering  to  his  then 
Majesty  as  his  subject,  embarked  with  the  British  troops  when 
they  evacuated  New  York,  pursuant  to  the  treaty  of  peace 
between  Great  Britain  and  the  United  States  of  America,  con- 
cluded in  September,  1783,  and  arrived  with  the  said  British 
troops  in  England,  and  he  continued  to  reside  in  England  for 
about  two  years  after  his  arrival  therein  as  aforesaid.  Whilst  he 
so  resided  in  England,  he  was  duly  appointed  by  the  British 
Government  secretary  to  a  board  of  commissioners  in  pursuance 
of  the  said  treaty  of  peace  made  in  September,  1783,  which 
board  sat  in  the  city  of  New  York ;  and  he  went  from  England 
to  New  York  in  the  year  1785,  under  and  by  virtue  of  that 
appointment.  After  the  determination  of  his  employment  under 
the  British  Government,  he  settled  in  the  United  States  of 
♦America,  married  a  British  bom  subject,  and  had  children,  and  [  *^^^  ] 
continued  to  reside  there  until  the  time  of  his  death,  which  took 
place  in  the  year  1812.  At  the  time  of  his  death  Bobert  Nicholls 
Auchmuty  left  issue  male  four  sons ;  viz.,  the  three  lessors  of  the 
plaintiff,  and  Bobert  Mulcaster  Auchmuty,  all  of  whom  were 
bom  in  the  United  States  of  America  subsequent  to  the  recog- 
nition by  Great  Britain  of  the  independence  of  that  country,  and 
after  Bobert  Nicholls  Auchmuty  went  to  New  York  under  the 
said  appointment  as  aforesaid.  The  four  sons  of  the  said  Bobert 
Nicholls  Auchmuty  all  survived  Sir  Samuel  Auchmuty,  who 
80  died  seised  of  the  premises  in  question.  Bobert  Mulcaster 
Auchmuty  died  about  the  month  of  November,  1822,  at  Madras, 
without  leaving  any  widow  or  issue,  and  without  making  any 
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AucHtfUTY  will  to  pass  real  estates.  The  lessors  of  the  plaintiff  in  this 
MuLCABTER.  &ction  are  the  next  heirs  in  gavelkind  of  Sir  Samuel  Auchmuty 
who  died  so  seised,  if  they  can  by  law  inherit  the  said  premises 
from  the  said  Sir  Samuel  Auchmuty.  The  colony  of  New  York, 
with  other  colonies  in  North  America,  separated  themselves  from 
the  government  and  crown  of  Great  Britain  and  united  themselves 
together,  and  on  the  4th  of  July,  1776,  declared  themselves  free 
and  independent  States  by  the  name  and  style  of  **  The  United 
States  of  America."  On  the  8rd  of  September,  1783,  his  late 
Majesty  acknowledged  the  United  States  of  America  to  be  free, 
sovereign,  and  independent  States,  and  on  the  said  8rd  day  of 
September  a  definitive  treaty  of  peace  was  signed  between  his  said 
Majesty  and  the  United  States  of  America,  which  said  treaty  is 
as  follows  ;  (the  special  case  then  set  out  the  first,  third,  fourth, 
fifth,  sixth,  and'  seventh  articles  of  the  treaty,  for  which  see 
Doe  d.  Thomas  v.  AcklaniA) 

[  774  ]  Chitty  for  the  lessors  of  the  plaintiff.     ♦     *    ♦ 

Abraham,  contra.     *     *     * 

[  775  ]       Abbott,  Ch.  J. : 

It  is  not  found  that  Bobert  Nicholls  Auchmuty,  the  father  of 
the  lessors  of  the  plaintiff,  was  at  the  time  of  the  treaty  in  1785, 
adhering  to  the  United  States.  The  facts  stated  prove  the 
reverse,  and  bring  the  case  directly  within  the  stat.  4  Geo.  11. 
c.  21.    The  plaintiff  is  therefore  entitled  to  recover. 

Bayley,  J. : 

There  is  a  very  plain  distinction  between  this  case  and  that  of 
Doe  d.  Thomas  v.  Acklam.  In  that  case  it  appeared  that  the 
parent,  through  whom  the  claim  was  made,  put  off  his  allegiance 
at  the  time  of  the  treaty  which  enabled  him  so  to  do.  Here 
Bobert  Nicholls  Auchmuty  took  no  such  step  at  that  time,  and 
the  law  did  not  enable  him  to  do  so  at  any  future  time.  He 
was,  therefore,  when  residing  in  America  after  the  treaty,  in  the 
same  situation  as  if  he  had  gone  to  reside  in  any  other  foreign 
country,  and  his  children  are  expressly  within  the  stat.  4  Geo.  II. 

t  26  E.  R.  544  (2  B.  &  C.  779). 
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c.  21,  and  entitled  to  the  privileges  of  natural-bom  subjects  of    auchmuty 
the  King  of  England.  Mulcabtbb. 

HOLBOYD,  J.  :  [  776  ] 

The  statutes  7  Ann.  c.  5  [s.  3]  and  4  Geo.  II.  c.  21  [s.  IJ , 
clearly  give  to  the  children  of  R.  N.  Auchmuty  inheritable  blood, 
although  they  were  not  bom  within  the  legiance  of  the  King. 

Postea  to  the  plaintiff. 


SAMUEL    liODDINGTON    v.    JOHN    ABERNETHY.     ^^^^^, 

(5  Bam.  &  Cress.  776—794 ;  S.  C.  8  DowL  &  Ey.  626;  4  L.  J.  K.  B.  181.)  

^  [776] 

Where  a  copyholder  in  fee  surrendered  to  the  uses  of  a  prior  settlement, 
which  contained  a  power  to  revoke  the  uses  therein  declared,  and  limit 
new  ones :  Held,  that  uses  limited  in  execution  of  this  power  were  good, 
although  they  had  the  effect  of  defeating  prior  Tested  estates. 

The  following  case  was  sent  by  the  Master  of  the  Eolls  for 
the  opinion  of  this  Court : 

At  the  time  of  the  making  of  the  indenture  of  lease  and 
release  next  hereinafter  mentioned,  Ann  Forbes,  spinster,  party 
thereto,  was  seised  for  an  estate  of  inheritance,  in  fee-simple,  of 
certain  freehold  manors,  messuages,  lands,  tenements,  and  here- 
ditaments thereby  conveyed.  She  was,  also,  at  that  time  seised 
for  an  estate  of  inheritance  in  fee-tail,  at  the  will  of  the  lord,  and 
according  to  the  custom  of  the  manor  of  Enfield,  of  certain  copy- 
hold messuages  and  hereditaments  with  the  appurtenances  in 
the  said  indenture  mentioned,  situate  within,  and  parcel  of  the 
manor  of  Enfield,  and  demised  and  demisable  by  copy  of  court 
roll  of  the  said  manor  to  any  person  or  persons  willing  to  take  - 
the  same,  in  fee  simple  or  otherwise,  at  the  will  of  the  l(5rd,  and 
according  to  the  custom  of  the  said  manor.  By  lease  and  release 
bearing  date  respectively  the  27th  and  28th  days  of  June  in  the 
year  1785,  (being  the  settlement  made  previously  to  the  marriage 
of  Ann  Forbes  with  William  Raymond,)  the  release  being  duly 
made  and  executed  between  and  by  Ann  Forbes  of  the  first  part, 
William  Raymond  of  the  second  part,  James  Raymond  the  elder 
*of  the  third  part,  Thomas  Fuller  and  James  Raymond  the  [  •777  j 
younger  of  the  fourth  part,  John  Raymond  and  Thomas  Hall 
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BoDDiNQTON  Fiske  of  the  fifth  part,  and  John  Wolf  and  Thomas  Hall  of  the 
abernetht.  sixth  part,  in  consideration  of  the  said  then  intended  marriage, 
and  other  the  considerations  therein  mentioned,  the  said  freehold 
hereditaments  of  which  Ann  Forbes  was  seised  in  fee,  were 
granted  and  released  by  her,  with  the  privity  and  consent  of 
William  Raymond,  mito  Thomas  Fuller  and  James  Raymond 
the  younger,  and  their  heirs  and  assigns,  to  hold  the  same  unto 
Thomas  Fuller  and  James  Raymond  the  younger,  their  heir& 
and  assigns,  to  the  use  of  W.  Raymond  for  life,  and  to  certain 
other  uses  therein  specified.  And  by  the  said  indenture  of 
release  it  was  provided,  agreed  and  declared  by  and  between 
all  the  said  parties  thereto,  that  it  should  be  lawful  for  Thomas 
Fuller  and  James  Raymond  the  younger,  or  the  survivor  of 
them,  or  the  heirs  of  such  survivor,  at  any  time  or  times 
thereafter,  at  the  request,  and  with  the  consent  and  approbation 
of  William  Raymond  and  Ann  Forbes  his  intended  wife,  or 
of  the  survivor  of  them,  during  their  lives,  and  the  life  of 
the  survivor  of  them,  (such  request,  consent,  and  approbation 
to  be  testified  in  manner  therein  specified,)  to  dispose  of  and 
convey,  either  by  way  of  sale  for  valuable  consideration  in 
money,  or  in  exchange  for  or  in  lieu  of  other  manors,  &c.  of 
equal  value,  all  or  any  of  the  said  manors,  &c.,  unto  any  person  or 
persons  whomsoever,  and  that  for  the  purpose  of  effecting  such 
disposals  and  conveyances,  but  not  for  any  other  purpose,  it 
should  be  lawful,  if  it  should  be  thought  necessary  or  requisite, 
for  Thomas  Fuller  and  James  Raymond  the  younger,  and  the 
survivor  of  them,  or  for  the  heirs  or  assigns  of  such  survivor, 
L  •778  ]  upon  such  request,  and  *with  such  consent  and  approbation  as 
aforesaid,  testified  as  aforesaid,  by  any  deed  or  instrument  in 
writing  to  be  sealed  and  delivered  by  them  the  said  Thomas 
Fuller  and  James  Raymond  the  younger,  or  the  survivor  of 
them,  or  the  heirs  or  assigns  of  such  survivor,  in  the  presence 
of,  and  attested  by,  two  or  more  credible  witnesses,  to  revoke, 
determine,  and  make  void  all  and  every  the  uses,  estates,  trusts, 
powers,  provisoes,  limitations,  and  agreements  in  the  said  inden- 
ture of  release  limited,  declared,  and  expressed,  of  and  con- 
cerning the  said  hereditaments  so  to  be  sold  or  exchanged,  and 
by  the  same  or  any  other  deed  or  instrument  in  writing,  to  be 


VOL.  XXIX.]      1826.     K.  B.     5  B.  &  C.  778—779.  395 

so  sealed,  and  delivered,  and  attested,  and  with  such  consent  Boddington 
and  approbation,  and  so  testified  as  aforesaid,  to  limit  and  aberkethy. 
appoint  the  said  hereditaments  and  premises  whereof  the  uses 
should  be  so  revoked,  either  unto  the  purchaser  or  purchasers,  or 
to  the  person  or  persons  making  such  exchange  or  exchanges, 
and  to  his,  her,  and  their  respective  heirs  and  assigns,  or  other- 
wise to  limit,  declare,  direct,  or  appoint  such  new  or  other  use 
or  uses,  estate  or  estates,  trust  or  trusts  of  and  concerning  the 
same  hereditaments  and  premises,  as  should  be  necessary  or 
requisite  for  effecting  such  sale  or  exchange.  And  after  further 
reciting  in  the  said  indenture  of  release,  that  Ann  Forbes  was  so 
seised  in  fee-tail  as  aforesaid,  of  and  in  the  copyhold  messuages 
and  hereditaments,  with  the  appurtenances,  within  and  parcel  of 
the  manor  of  Enfield  as  aforesaid,  Ann  Forbes  covenanted  to 
make  such  surrender,  and  suffer  such  recovery  in  the  copyhold 
court  of  the  said  manor,  as  were  necessary  to  extinguish  her 
estate  tail,  and  bar  all  remainders  expectant  thereon,  and  for 
surrendering,  limiting,  and  assuring  the  same,  according  to  the 
custom  of  the  manor,  to  the  same  uses,  *and  subject  to  the  same  [  *^^^  ] 
powers  as  were  before  limited  and  declared  as  to  the  freehold 
estates.  Soon  after  the  execution  of  the  release  the  intended 
marriage  was  solemnised,  and  afterwards  Ann  Baymond,  and 
her  husband  W.  Baymond,  surrendered  to  the  use  of  John 
Spelman  Mannings,  to  make  him  tenant  of  the  said  copyhold 
premises,  in  order  that  a  recovery  might  be  suffered  according 
to  the  covenant.  On  the  17th  of  March,  1789,  Mannings  was 
admitted,  and  a  recovery  was  suffered  according  to  the  covenant, 
wherein  one  F.  Buddie  was  demandant.  Mannings  tenant,  and 
W.  Bajnnond  and  Ann  his  wife  vouchees,  who  further  vouched 
the  common  vouchee.  Buddie  was  admitted,  and  immediately 
surrendered  to  the  uses,  and  subject  to  the  powers  in  the  inden- 
ture of  release  contained ;  and  thereupon  W.  Baymond  was 
admitted  tenant  for  life  according  to  that  indenture.  By 
release  and  appointment  of  the  16th  of  July,  1805,  made  and 
executed  by  T.  Fuller  and  J.  Baymond  the  younger  of  the  first 
part,  W.  Baymond  and  Ann  his  wife  of  the  second  part,  Samuel 
Boddington  of  the  third  part,  James  Weston  of  the  fourth  part, 
the  Bev.  John  Baymond  of  the  fifth  part,  and  Ambrose  Weston 


/■ 


896  1B26.     K.  B.     5  B.  ife  C.  779—780,  [R.R- 

BoDDiNOTON  of  the  sixth  part,  T.  Fuller  and  J.  Baymond  the  younger,  in  con- 
Abebnetht.  sideration  of  1,820/.,  being  a  reasonable  price  in  that  behalf,  to 
them  paid  by  Samuel  Boddington,  with  the  consent  and  appro- 
bation, and  at  the  request  of  W.  Raymond  and  Ann  his  wife, 
testified  as  required  by  the  said  first-mentioned  indenture  of 
release,  and  by  virtue  of  the  powers  thereby  given,  sold  the  said 
copyhold  premises  to  Samuel  Boddington  in  fee.  And  in  pur- 
suance of  the  powers  to  them  given  by  the  first-mentioned 
indenture,  and  the  surrender,  revoked  the  uses,  &c.,  to  which 
[  *780  ]  the  said  copyhold  premises  *had  been  surrendered,  and  did 
thereby  limit  and  appoint  that  all  the  said  copyhold  premises 
should,  immediately  from  and  after  the  sealing  and  delivery  of 
the  said  indenture  of  release  and  appointment,  be  and  remain 
to  the  use  of  S.  Boddington,  his  heirs  and  assigns ;  and 
W.  Raymond,  for  himself  and  Ann  his  wife,  did  covenant 
with  S.  Boddington,  that  he  would  surrender  or  cause  to  be 
surrendered  into  the  hands  of  the  lord,  to  the  use  of  him 
S.  Boddington,  his  heirs  and  assigns,  the  said  copyhold  here- 
ditaments. The  said  indenture  of  release  and  appointment  of 
the  16th  of  July,  1805,  was  a  disposition,  by  way  of  sale, 
of  the  said  copyhold  hereditaments ;  and  the  same  was  duly 
signed,  sealed,  and  delivered  by  all  the  parties  thereto  in  the 
manner  required  by  the  first-mentioned  indenture  of  release 
and  settlement.  On  the  22nd  of  August,  1.805,  W.  Raymond, 
according  to  the  custom  of  the  manor,  surrendered  the  said 
copyhold  premises  into  the  hands  of  the  lord,  to  the  use  of 
Thomas  Fuller  and  James  Raymond  the  younger,  their  heirs 
and  assigns,  upon  the  several  trusts,  and  for  the  ends,  intents, 
and  purposes  mentioned,  expressed,  and  declared  of  and  con- 
cerning the  same  in  the  said  indenture  of  settlement  of  the 
28th  day  of  June,  1785;  and  at  a  Court  holden  in  and  for 
the  manor  on  the  28th  of  August,  1805,  T.  Fuller  and  J.  Ray- 
mond the  younger  were  duly  admitted  tenants  to  the  same; 
habendum,  unto  T.  Fuller  and  J.  Raymond  the  younger,  their 
heirs  and  assigns,  at  the  will  of  the  lord,  and  according  to  the 
custom  of  the  manor,  upon  the  several  trusts,  and  for  the  several 
ends,  intents,  and  purposes  mentioned,  expressed,  and  declared 
of  and  concerning  the  same  in  the  said  indenture  of  settlement 
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of  the  28th  day  of  June,  1785.  Afterwards,  at  the  same  Court,  Boddinoton 
T.  Fuller  and  *J.  Raymond  the  younger  surrendered  the  same  abeknkthy. 
copyhold  premises  into  the  hands  of  the  lord,  to  the  use  and  [•TSi] 
behoof  of  the  plaintiff  8.  Boddington,  his  heirs  and  assigns 
for  ever;  and  thereupon  the  plaintiff  S.  Boddington  was,  at 
the  same  Court,  duly  admitted  tenant  to  the  said  copyhold 
premises,  to  hold  the  same,  with  the  appurtenances,  unto  him, 
his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  and 
according  to  the  custom  of  the  manor.  In  the  month  of  July, 
1822,  the  defendant  John  Abemethy  entered  into  a  contract 
with  the  plaintiff  to  purchase  of  the  plaintiff  the  said  copyhold 
premises  whereof  the  plaintiff  had  been  so  admitted  tenant  as 
aforesaid,  and  a  bill  in  this  cause  was  filed  to  compel  a  specific 
performance  of  such  contract.  The  question  for  the  opinion  of 
the  Court  is,  whether  the  plaintiff  has  an  estate  in  fee-simple  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  manor, 
in  the  said  copyhold  messuages  and  hereditaments,  with  the 
appurtenances. 

Tiniiey  for  the  plaintiff: 

The  question  upon  this  case  is,  whether  uses  to  arise  in  ftitiiro 
upon  contingencies,  and  so  as  to  defeat  prior  vested  estates,  can 
be  well  limited  in  a  surrender  of  copyhold  lands.  They  may  be 
so  limited  by  deeds  taking  effect  under  the  Statute  of  Uses  in  the 
case  of  freeholds,  or  by  devises  both  of  freeholds  and  copyholds, 
and  in  settlements  of  estates  of  either  sort  by  way  of  trust.  It 
must  be  admitted  that  the  Statute  of  Uses  does  not  affect  copy- 
holds :  Rowden  v.  Maltster, \  where  this  reason  is  assigned  for  the 
exemption,  "  because  the  transmutation  of  possession  by  the  sole 
operation  of  the  statute  without  allowance  of  the  lord,  would  tend 
to  the  lord's  prejudice,"!  it  must  be  *admitted  also  that  this  as  [  '782  ] 
a  common  law  conveyance  would  not  be  good,  and  the  argument 
for  the  defendant  must  be,  that  the  surrender  of  a  copyhold  is  a 
common  law  conveyance,  and  subject  to  the  rules  of  the  common 
law.  But  the  reasons  for  those  rules  being  in  many  instances 
inapplicable  to  copyholds,  the  rules  themselves  ought  not  to  be 

+  Cro.  Car.  62.  by  Preston,  505  (7). 

I  As  to  this  poiat  see  Shep.  Touch. 
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BooDiNOTON  applied  to  such  estates.  A  future  freehold  could  not  at  common 
Abernbtht.  law  be  given,  because  the  freehold  could  not  be  transferred  with- 
out livery  of  seisin.  So  also,  a  fee  could  not  have  been  limited 
to  a  stranger  in  destruction  of  a  previous  fee ;  for  no  estate  of 
freehold  could  at  the  common  law  be  defeated,  except  by  entry 
of  the  feoffor  or  his  heirs  for  a  condition  broken,  and  such  entry 
would  have  defeated  the  limitation  over.  Tl^e  case  of  copyhold 
land  is  very  different,  for  there  the  freehold  always  remains  in 
the  lord.  Neither  do  the  objections  made  to  feoffments  to  uses 
before  the  statute  apply  to  copyholds.  The  owner  of  the  free- 
hold is  known  ;  there  can  be  no  difficulty  in  making  a  tenant  to 
the  praecipe,  or  in  finding  out  the  person  who  is  bound  to  perform 
the  services.  There  are  many  cases  in  which  copyholds  may  be 
limited  in  a  mode  not  allowed  by  the  common  law  as  to  freeholds. 
A  husband  cannot  give  freehold  lands  to  his  wife,  or  a  wife  to 
her  husband,  but  with  respect  to  copyholds  the  law  is  otherwise : 
Brooks  V.  Brooks  A  In  Co.  Copy.  81,  many  other  instances  are 
given,  and  that  book  shews  that  copyholds  may  be  surrendered 
for  estates  of  freehold  to  take  effect  in  futuro.  The  older 
authorities  support  that  position,  and  others  which  appear  to 
warrant  a  different  opinion  are  capable  of  explanation.  In 
AUin  V.  Nash f  I  it  was  resolved,  "  that  if  a  copyholder  surrenders 
[  •^ss  ]  according  to  the  custom,  to  the  use  *of  N.  after  the  death  of 
the  surrenderer,  that  is  good,  notwithstanding  that  one  cannot 
preserve  the  same  estate  to  himself,  for  the  estate  is  in  the  lord. 
And  the  surrenderer  during  his  life  shall  take  the  profits,  and 
afterwards  the  lord  ought  to  admit  B.  according  to  the  direc- 
tion of  the  surrender."  In  Paulter  v.  CornhiUf^  surrender  was  to 
the  use  of  one  in  fee,  upon  condition  to  pay  lOOZ.  to  a  stranger, 
and  if  he  failed,  that  it  should  be  to  the  use  of  a  stranger  in  fee. 
The  report  says,  that  "  the  Court  spake  not  much  thereto,  but 
willed  to  have  it  specially  found,  yet  Beaumond  conceived  it  to 
be  well  enough,  for  it  shall  be  as  an  use  limited  upon  a  feoffment, 
and  these  uses  shall  rise  out  of  the  first  surrender ; "  and  in 
Bentley  v.  Delamor,],  it  is  said,  *'It  is  good  enough  to  limit  a 
remainder   upon   a  contingent  fee  in  copyholds,  as  in  case  of 

t  Cro.  Jac.  434.  §  Cro.  Eliz.  361. 

X  Noy,  152.  II  Freem.  267. 
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mortgages  of  copyholds ;  a  surrender  in  futuro  is  good,  for  the  Boddinoton 

freehold  remams  m  the  lord."     The  only  diflSculty  arises  from  abbbnkthy. 

the  case  of  Simpson  v.  Sotheme,  which  is  reported  in  various 

books,  2  Bulstr.  272,  Cro.  Jac.  876,  1  EoU.  Eep.  109,  137,  153, 

Godb.  264,  2  EoU.  Abr.  791.     The  accounts  of  the  case  given  by 

these  reporters  vary,  but  that  in  2  Bulstr.  is  the  fullest,  and 

appears  to  be  the  best.     It  is  there  stated,  that  E.  Simpson, 

being  a  copyholder  of  inheritance  in  fee  simple,  did  surrender 

his   copyhold  lands  {jacens  in   extremis)  unto  the  lord  of  the 

manor,  habendum  after  his  death  ad  opus  et  usum  of  the  infant, 

then  being  en  ventre  sa  m£re,  and  that  if  such  infant  dies  without 

heir,  within  age  or  before  marriage,  then  he  surrenders  these 

lands  to  the  use  of  one  John  Simpson  and  his  heirs,  according 

to  the  custom  of  the  manor.     *E.  S.  the  copyholder  died,  after-       ^  *^^*  ^ 

wards  Joan,  the  infant  with  which  his  wife  was  with  child,  was 

bom,  the  which  Joan  died  within  age,  and  the  question  was, 

whether  J.  S.  should  have  the  estate  according  to  the  second 

surrender,  or  E.  S.,  who  was  the  heir  of  the  surrenderer  and 

of  the  infant ;  and  it  was  resolved,  that  J.  S.  should  not  have 

the  estate.    But  the  ground  of  the  decision  was,  that  the  grant 

to  an  infant  en  ventre  sa  viere  was  not  good  by  an  immediate 

surrender.     That  case  as  reported  by  Bulstr.  does  not  support 

the  opinion  that  a  surrender  cannot  take  effect  in  futuro.    In 

Cro.  Jac.  376,  it  is  said  to  have  been  resolved  that  the  surrender 

"  to  the  use  of  J.  S.  and  his  heirs,  if  it  happened  that  his  (the 

surrenderer's)  child  en  ventre  sa  mere  died  within  age,  was  merely 

void,  for  he  could  not  make  such  a  conditional  surrender  to 

operate  in  future ; "  but  this  resolution  is  not  found  in  Bulstr. 

It  appears,  indeed,  by  that  reporter,  and  by  EoUe,  that  Coke,  Ch.  J., 

during  the  discussion  of  the  case,  threw  out  something  of  that 

kind,  saying  it  had  been  so  determined  in  Clampers  case.t     But 

that  appears  to  have  been  a  very  different  case.     Margaret 

Boreman,  copyholder  in  fee,  married  J.  Clampe,  and  afterwards 

she   and  her  husband  surrendered  the  land,  per  nomen  of  the 

reversion  after  the  death  of  the  husband  and  wife,  to  the  use 

of  the  plaintiff  in  fee  ;  the  wife  died,  and  afterwards  the  husband 

died,  and  the  plaintiff  entered.     The  defendant  was  customary 

+  Cro.  Eliz.  29. 
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BoDDiNOTOM  heir  of  Margaret  Glampe,  and  judgment  was  given  for  the  defen- 
Abernjethy.  dant.  Now,  it  is  clear  that  the  surrender  in  that  case  was  void, 
being  of  a  reversion  which  the  surrenderors  had  not.  According 
[  •785  ]  to  *the  report  by  Godbolt,  one  ground  of  the  decision  in  Simpson 
v.  Sothcrne  was,  that  the  remainder  to  J.  S.  was  to  begin  upon 
a  condition  precedent,  which  was  never  performed.  In  the 
supplement  to  Co.  Copy.  144,  the  case  of  Simpson  v.  Sotlieme 
is  mentioned,  as  deciding  that  a  surrender  must  be  to  such  a 
person,  or  his  use,  who  is  in  esse,  and  capable  of  such  a  surrender, 
or  that  may  take  presently  by  force  of  the  surrender ;  and  on 
that  ground  the  surrender  to  the  use  of  the  infant  en  ventre  sa 
mere  was  held  bad.  Probably  that  was  the  real  ground  of  the 
decision ;  for  in  Bulstr.  Coke,  Ch.  J.  is  made  to  liken  the  case 
to  a  devise  to  an  infant  en  ventre  sa  mere,  which  he  said  could 
not  be  good.  The  law,  as  laid  down  in  Co.  Copy.  81,  is,  how- 
ever, at  variance  with  the  decision  in  Simpson  v.  Sotherne.  It  is 
there  said,  that  *'in  customary  grants  upon  surrenders,  the  law 
is  not  so  strict  as  in  grants  at  the  common  law  ;  for  in  grants  at 
the  common  law,  if  the  grantee  be  not  in  rerum  naturd,  and  able 
to  take  by  virtue  of  the  grant  presently  upon  the  grant  made,  it 
is  merely  void ;  but  in  customary  grants  upon  surrenders  the 
law  is  otherwise."  And  then  Lord  Coke  goes  on  to  state  that  a 
surrender  to  him  that  shall  be  heir  of  J.  S.,  or  to  J.  S.'s  next 
child,  is  good.  On  the  other  side,  Gilb.  Tenures,  259  may  be 
relied  on,  where  he  approves  of  the  decision  in  Simpson  y. Sotlieme, 
as  reported  in  Cro.  Jac.  This  is  controverted  in  Fearne's  Cont. 
Hem.  276, t  citing  Paulter  v.  Comhill,  and  Stocker  v.  Edxvards,X 
which  latter  case  was  as  follows :  "  A  surrender  of  a  copyhold 
tenement  was  made  to  the  use  of  himself  for  life,  and  after  to 
the  use  of  J.,  his  youngest  son,  and  the  heirs  of  his  body,  if  he 
[  *786]  attain  to  the  age  of  eighteen  years;  and  *if  he  die  before  he 
attain  to  that  age  without  issue  male,  then  to  his  right  heirs." 
The  question  was,  whether  this  was  a  contingent  remainder, 
or  whether  it  should  attach  immediately  upon  the  death  of 
tenant  for  life.  And  it  was  held  that  it  attached  immediately. 
This  case  is  also  reported  in  3  Lev.  132  as  itit  arose  upon  a  will 
of  copyhold  in  Watk.  on  Copy.  c.  5,  p.  205,  and  it  is  assumed  to 

t  eth  edit.  X  2  Show.  398. 
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have  been  so.  That  however  is  a  mistake,  as  appears  by  a  note  Boddingtok 
to  Bromfield  v.  CroivderA  But  in  neither  of  those  reports  does  abekkethy. 
it  appear  that  the  validity  of  such  a  conditional  surrender,  to 
take  effect  on  the  death  of  the  son  under  eighteen  years  of  age, 
was  doubted.  There  are  indeed  cases  in  which  it  has  been,  said 
that  surrenders  of  copyholds  are  common  law  conveyances,  and 
to  be  so  construed ;  and  these  expressions  may  be  relied  on  for 
the  defendant.  Thus  in  Lovell  v.  Lovell,l  Lord  Habdwicke  says, 
''  Surrenders  of  copyhold  estates  are  to  be  construed  as  deeds 
and  conveyances  at  common  law,  and  not  as  a  will."  Now  it 
may  be  perfectly  true  that  surrenders  ought  to  be  construed  as 
conveyances  at  common  law,  and  yet  they  may  not  take  effect  in 
the  same  way.  The  words  "and  not  as  a  will,"  shew  that  the 
observation  merely  applied  to  the  interpretation  to  be  put  upon 
the  words  of  the  surrender;  and  this  is  confirmed  by  what 
follows  immediately  after  the  passage  before  cited.  -"And,  as 
Mr.  Ford  said,  a  springing  use  in  a  copyhold  estate  would  be 
construed  as  a  springing  use  in  a  freehold."  In  Fisher  v.  Wigg^ 
Holt,  Ch.  J.  said  that  **  copyhold  lands  do  not  differ  in  construc- 
tion of  law  from  freehold  lands,  and  surrenders  of  copyholds 
mast  be  governed  by  the  same  rules  as  conveyances  at  common 
law ;  "  but  that  only  applied  to  the  meaning  to  *be  given  to  [  •787  ] 
certain  words,  and  the  majority  of  the  Court  were  of  a  different 
opinion ;  and  Watkins  |  admits  that  if  that  be  the  law,  surrenders 
are  not  to  be  construed  as  common  law  conveyances*  If  estates 
to  commence  in  futuro  may  be  limited  on  a  surrender  of  copy- 
holds, it  seems  to  follow  that  a  power  may  be  reserved  to  revoke 
the  uses  declared  in  the  surrenders,  and  limit  others  in  lieu  of 
them.  It  appears  from  the  case  of  Lovell  v.  Lovelly  that  in  the 
opinion  of  Lord  Habdwicke  there  may  be  springing  uses  limited 
upon  a  surrender  of  copyholds  ;  and  in  Roe  v.  Gnjit}i8,%  Doe  v. 
Morgaji,^^  and  Lord  Keiisington  v.  MansellfH  the  point  was  not 
discussed ;  but  it  seems  to  have  been  taken  for  granted  that  a 
surrender  of  copyholds  to  certain  uses,  with  power  to  the 
surrenderor  to  declare  other  uses   by  deed   or  wdll,  was  good. 

t  Edwards  v.  Hammond,  8  E.  B.  ||  On  Copyholds,  vol.  i.  p.  112. 

815,  w.  (1  Bos,  &  P.  N.  R.  324).  %  4  Burr.  1953. 

t  3  Atk.  11.  ft  7  T.  R.  103. 

§  1  P.  Wmfl.  14 ;  1  Ld.  Ray.  622.  H  13  Ves.  240. 
B.R. — VOL.  XXIX.  26 
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Bdodinqton  Where  a  surrender  is  made  to  the  use  of  a  will,  it  does  not 
ABERNETHY.  appear  to  have  been  ever  doubted  that  the  devisor  might  limit 
shifting  or  springing  uses,  so  as  to  have  the  effect  of  devest- 
ing prior  vested  estates:  Wellcoke  v.  Hammond,f  Brian  and 
Cawsen's  case,  J  Taylor  v.  Taylor ^^  Driver  v.  Thompson, []  Doe  v. 
Barthrop,%  Holder  v.  Preston.W  Now  a  will  does  not  operate 
as  a  devise  of  copyholds,  but  as  a  declaration  of  the  uses  of  the 
surrender ;  and  it  would  be  diflScult  to  assign  any  good  reason 
why  uses  declared  in  that  mode  should  be  supported,  if  they 
ought  not  when  declared  in  any  other  instrument.  In  the  case 
of  freeholds,  shifting  or  springing  uses  might,  before  the  statute, 
be  declared  upon  a  feoffment  to  uses,  (although  a  freehold  could 
[  '788  ]  not  be  given  to  commence  in  futaro,)  for  in  such  *ca8e  the 
freehold  remained  in  the  same  person.  This  rule  applies  also 
to  copyholds,  for  the  freehold  remains  in  the  lord.  There  may 
be  some  reason  why  words  in  a  will  of  copyholds  should  suffice 
to  raise  such  uses,  which  would  be  insufficient  in  a  deed,  because 
the  testator  is  supposed  to  be  inops  cotmliif  but  there  does  not 
appear  to  be  any  reason  why  that  should  be  allowed  to  be  done 
by  will,  which  cannot  be  done  by  any  form  of  words  in  a  deed, 
each  being  nothing  more  than  a  declaration  of  uses  upon  a 
surrender.  In  practice  copyholds  were  for  a  long  series  of  years 
made  the  subject  of  such  settlements  as  that  in  question ;  and 
precedents  may  be  found  in  the  English  Copyholder,  J  J  and 
Horseman's  Precedents.  §§  Nor  was  the  validity  of  them  ever 
questioned  in  modern  times,  until  the  doubt  suggested  in 
Gilb.  Tenures,  259,  was  revived,  in  Watkins  on  Copyholds,  c.  6. 
It  is  important  that  such  settlements  should  be  held  good,  and 
that  parties  should  not  be  compelled  to  make  them  by  way  of 
trust;  for  then  it  is  necessary  to  resort  to  a  court  of  equity, 
in  order  to  compel  a  performance  of  the  trusts.  Besides,  the 
rolls  of  the  manor  are  properly  evidence  of  the  copyholder's 
title;  but  the  stewards  will  not  enter  trusts  upon  the  rolls. 
Again,  trustees  may  defeat  the  trusts  by  committing  a  for- 

t  Cited  in  Boraaton's  case,  3  Co.  IT  15  E.  E.  530  (5  Taunt.  382). 

Eep.  20.  tt  2  Wils.  400. 

X  3  Leon.  115.  Xt  P.  385. 

§  1  Atk.  386.  §§  Vol.  ii.  468 ;  vol.  iii.  425. 
II  13  E.  E.  592  (4  Taunt.  294). 
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feiture ;  or  by  accident  their  estate  may  escheat,  and  in  either  Boddinoton* 
case  the  lord  woald  hold  by  title  paramount  to  the  trusts,  and  abernethy. 
not  subject  to  them. 

^       G,  R.  Cross,  contra  : 

The  plaintiff,  S.  Boddington,  has  not  an  estate  in  fee-simple 
in  the  copyhold  premises  in  question.  If  the  power  reserved  in 
the  settlement,  to  revoke  the  old  and  appoint  new  uses,  be  good, 
it  must  *be  admitted  that  it  has  been  well  executed.  But  it  is  [  *7S^  1 
clear  that  such  a  power  would  be  bad  with  respect  to  common 
law  conveyances  of  freeholds ;  and  it  has  been  frequently  held 
that  surrenders  of  copyholds  are  to  be  treated  as  common  law 
conveyances.  It  is  also  at  variance  with  the  principles  of  the 
law  relating  to  copyholds ;  for  it  has  the  effect  of  destroying  prior 
vested  estates ;  and  it  is  a  general  rule,  that  no  vested  estates  of 
copyhold  can  be  divested,  except  by  surrender.  It  is  said,  that 
the  freehold  remaining  in  the  lord  is  suflScient  to  support  all 
uses  and  trusts  declared  of  the  lands ;  and  he  is  compared  to  the 
feoffee  to  uses  of  freeholds ;  but  there  is  this  important  distinc- 
tion in  the  latter  case.  Before  the  Statute  of  Uses  the  legal  estate 
was  in  the  feoffee ;  in  the  case  of  copyholds  it  is  in  the  tenant, 
and  not  in  the  lord.  The  various  incidents  of  copyholds  of 
inheritance  shew  that  the  legal  estate  is  in  the  copyholder,  and 
his  estate  is  suflScient  to  support  the  trusts,  so  that  there  will  be 
no  practical  inconvenience  in  holding  the  power  in  question  to 
be  void,  for  springing  and  executory  uses  may  be  limited  by  way 
of  trust.  The  descent  of  copyholds  follows  the  rules  of  the 
common  law,  Supplement  to  Co.  Copy.  116,  Smith  v.  TriggsA 
So,  if  a  devise  be  made  to  the  customary  heir,  he  is  in  by 
descent  and  not  by  the  will :  Doe  dem.  Shewen  v.  Wroot ;  X  and 
in  Doe  v.  Barthrop,%  where  copyholder  in  fee  devised  to  E.  K. 
and  C.  J.,  and  their  heirs  in  trust,  to  permit  and  suffer  M.  A.  S., 
or  her  assigns,  to  receive  the  rents  and  profits  during  her  life, 
and  subject  to  such  estate  and  interest  of  M.  A.  S.,  unto  such 
person  or  persons,  for  such  estates,  &c.  as  M.  A.  S.  should  by 
deed  or  will  appoint,  it  was  held  that  the  legal  estate  in  the 

t  1  Str.  4S7.  §  15  R.  E.  530  (5  Taunt.  382). 

t  5  East,  132. 
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BoDDiNGTON  trustees  *  should  be  carried  only  so  far  as  was  necessary  to 
abebnbtht.  effectuate  the  intention  of  the  devisor,  that  the  trust  would  be 
[  •700  ]  executed  by  limiting  to  the  trustees  a  base  fee,  determinable  with 
the  life  of  M.  A.  S.,  and  that  therefore  the  legal  estate  went  over 
from  them  when  the  life  estate  of  M.  A.  S.  determined.  The 
result  of  all  these  cases  is,  that  the  legal  estate  of  copyholds 
never  was  fiduciary,  but  always  remained  in  the  copyholder ;  all 
the  incidents  were  at  common  law,  and  enforceable  in  the 
common  law  courts;  and  it  has  frequently  been  said,  that  a 
conveyance  by  surrender  and  admittance  is  a  common  law  con- 
veyance, and  subject  to  the  rules  of  the  common  law.  In  Fisher 
V.  Wigg  t  this  was  the  opinion  of  Holt,  Ch.  J.,  although  Gould 
and  TuRTON,  JJ.  diflfered  from  him  ;  and  in  Idle  v.  Cook, I  which 
occurred  very  few  years  after,  the  majority  of  the  Court  con- 
curred with  Holt,  Ch.  J.,  in  holding,  that  a  surrender  was  to  be 
considered  as  a  common  law  conveyance.  In  that  case,  Powis,  J., 
in  discussing  the  question,  what  words  were  sufficient  to  create 
an  estate  tail  in  a  surrender,  says :  **  In  a  conveyance  at  common 
law,  as  this  is,  the  donor  must  by  express  words  give  direction 
from  whose  body  the  heirs  inheritable  are  to  issue."  Again,  in 
Sutton  V.  Sutton,^  it  is  said:  ''In  the  cases  of  surrenders  of 
copyhold  estates  the  same  construction  must  take  place,  as  in  all 
other  conveyances  at  law ;  and  so  held,  in  Idle  v.  Cooky  by  the 
whole  Court,  I ;  that  a  limitation  of  uses  in  a  copyhold  surrender 
must  be  construed  by  the  same  rules  as  if  it  were  a  limitation  in 
an3"  other  conveyance  at  common  law."  The  same  was  held 
by  Lord  Hardwicke  in  Lovell  v.  LoveU,  and  by  Lord  Kenyon 
[  '791  ]  in  Wright  *v.  Kemp.^  In  Gilb.  Tenures,  258,  it  is  laid  down, 
that  ''as  well  estates  as  descents  of  copyholds,  are  to  be  guided 
according  to  the  rules  of  common  law,  as  a  necessary  consequence 
upon  the  customary  estates."  And  accordingly  we  find  many 
cases  in  which  it  has  been  held,  that  customary  estates  of  free- 
hold cannot  be  made  to  commence  in  fiitiiro.  In  Dunnal  v.  Giles^  + 
it  was  held,  that  "  If  I  surrender  to  the  use  of  B.  after  my  decease, 

t  1  P.  Wms.  14.  P.  Wms.  70,  Gould,  J.  differed  with 

t  1  P.  Wms.  70.  the  rest  of  the  Court. 

§  2  Atk.  101.  H  1  R.  R.  748  (3  T.  B.  470). 

II  According  to   the  report   in  1        ft  1  Brownl.  41. 
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it  is  not  good."  And  in  Clampers  case,  as  reported  by  Leon.,t  "A  boddinoton 
copyholder  in  possession  surrendered  the  reversion  of  his  land  abebnbtht. 
post  mortem  suam  to  the  lord  to  an  use,  &c. ;  it  was  adjudged 
that  thereby  nothing  passed.''  In  Seagood  v.  Hone,l  the  same 
principle  was  recognised.  John  Reeve,  copyholder  in  fee,  sur- 
rendered to  the  use  of  certain  persons,  with  this  stipulation, 
"this  surrender  not  to  stand  and  be  in  full  force  until  after  the 
death  of  J.  B."  J.  B.  died,  and  the  surrender  was  presented  at 
the  next  Court,  and  the  surrenderees  admitted,  and  upon  that 
clause  it  was  resolved,  **  that  the  surrender  was  good,  and  that 
clause,  being  repugnant  to  the  premises,  shall  be  rejected  as  void 
and  idle,  and  shall  not  destroy  the  premises ; "  whence  it  may 
be  inferred  that  such  a  clause,  if  not  void,  would  have  rendered 
the  surrender  inoperative.  Simpson  v.  Sotherne  is  a  very 
important  case.  According  to  the  report  in  Cro.  Jac.  it  was  there 
expressly  decided,  first,  "that  a  copyholder  in  fee  cannot  sur- 
render habendum  after  his  death,  no  more  than  a  tenant  in  fee 
can  convey  his  lands  habendum  after  his  death,  for  then  he 
should  leave  a  particular  estate  in  himself,  which  is  against  the 
rules  of  law,  and  there  is  not  any  difference  betwixt  a  copyhold 
and  a  freehold  to  that  purpose."  Secondly,  that  a  *conditional  [  •792  ] 
surrender  to  operate  in  futuro  is  bad.  And  although  the  report 
in  2  Bulst.  is  somewhat  different,  yet  it  is  not  according  to  that 
account  by  any  means  an  authority  for  the  plaintiff.  Coke,  Gh.  J. 
is  there  made  to  say,  the  case  may  peradventure  somewhat  vary 
from  Clampers  case,  because  in  the  latter  the  surrender  was  post 
mortem  J  in  the  former  habendum  post  mortem;  but  Houghton,  J. 
says,  "  a  surrender  of  a  copyhold  estate  to  the  use  of  another 
is  a  conveyance,  and  a  man  cannot  make  a  conveyance  to 
begin  upon  a  contingency;  no  case  there  is  of  this:'*  and 
Croke,  J.  adds,  "  By  devise  such  an  estate  might  be  made,  but 
not  so  as  here  it  is,  in  point  of  a  surrender,  which  cannot  be 
good."  In  Barkery.  Taylor,^  Clampers  case  is  recognised;  and 
the  same  point  was  ruled  in  Bamhridge  v.  Whitton.\\  The  case 
of  Allen  V.  Nashy  cited  on  the  other  side  from  Noy's  reports,  is 

t  4  Leon.  8.  tains  the  argument  of  the  plaintiff's 

\  Cro.  Car.  366.  counsel  only,  and  concludes  with  a 

§  Godb.  451.  prayer  of  judgment;  the  result  does 

II  March,   176.    This  report  con-      not  appear. 
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BoDDiNOTON  very  diflferently  reported  by  Browiilow,t  it  is  there  said  that  the 
Abebkethy.  surrender  was  to  the  second  son  for  life,  after  the  death  of  the 
tenant  and  his  heirs,  and  it  was  adjudged  not  to  be  a  good 
surrender ;  and  in  the  Lex  Custum.  117,  the  case  as  reported  by 
Noy  is  said  to  be  a  bad  decision.  Roe  v.  Griffits,  and  the  whole 
of  that  class  of  cases  where  the  question  was  not  discussed,  but 
the  whole  passed  suh  silentiOf  cannot  have  any  weight.  But 
supposing  a  surrender  to  take  eflfect  infutiiro  could  be  valid,  still 
it  does  not  follow  that  a  vested  estate  in  a  copyhold  can  be 
defeated  by  the  execution  of  a  power  to  revoke  the  uses  of  a 
surrender  and  declare  others  in  lieu  of  them.  In  a  note  to  Gilb. 
on  Uses,  358,  Mr.  Sugden  expresses  his  opinion  that  a  vested 
[  'rgs  ]  estate  cannot  be  so  defeated,  *and  he  relies  upon  Co.  Copy.  s.  36, 
p.  83,  where  it  is  laid  down  that  ''a  copyhold  interest  cannot 
be  transferred  by  any  other  assurance  than  by  copy  of  court  roll 
according  to  the  custom."  A  passage  was  cited  from  Co.  Copy.  81, 
to  shew  that  in  customary  grants  upon  surrenders  the  law  is  not 
so  strict  as  in  grants  at  the  common  law,  and  some  instances  of 
surrenders  to  the  use  of  persons  not  in  esse  were  put ;  but  Lord 
Coke  proceeds,  '*  The  reason  of  the  law  is  this ;  a  surrender  is  a 
thing  executory,  which  is  executed  by  the  subsequent  admittance, 
and  nothing  at  all  is  invested  in  the  grantee  before  the  lord  hath 
admitted  him  according  to  the  surrender ;  and,  therefore,  if  at 
the  time  of  the  admittance  the  grantee  be  in  rerum  naturd,  and 
able  to  take,  that  will  serve."  There  is  not  a  word  there  to 
support  the  opinion  that  a  vested  estate  of  copyhold  may  be 
devested  by  the  execution  of  a  power.  If  then  the  Court  should 
be  of  opinion  that  a  surrender  to  uses  to  arise  in  futuro  may  be 
good,  still  the  plaintiff  cannot  be  entitled  to  judgment,  unless 
it  is  further  held  that  a  power  to  revoke  vested  estates  and  limit 
new  ones  may  be  reserved  in  the  deed  originally  declaring  the 
uses  of  the  surrender. 

Tinney,  in  reply : 
It  must  be  admitted  that  a  copyholder  has  the  legal  estate, 
but  the  question  turns  upon  the  application  of  the  incidents  to 
such  estates.    It  is  said  that  a  vested  estate  will  in  this  case  be 

t  Part  i.  127. 
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destroyed,  if  the  power  is  held  good,  but  in   the  case  of  a   Boddikoton 

surrender  by  a  copyholder  in  fee  to  him  who  shall  be  heir  of  abernethy. 

J.  S.,  until  the  heir  is  ascertained,  the  estate  remains  in  the 

surrenderer,  and  that  is  afterwards  devested.     So  in  the  case  of 

a  surrender  to  the  use  of  an  intended  wife  after  the  marriage, 

and  in  the  mean  time  to  the  use  of  the  surrenderor  *and  his  heirs,       [  *79*  3 

which  was  the  state  of  facts  in  Bentley  v.  DelamorA      In  like 

manner  here  the  estate  may  be  devested,  the  power  to  do  that 

being  reserved  by  the  same  instrument  by  which  the  estate  was 

originally  granted.     The   case  of    Simpson   v.   Sotherne  could 

not  decide  that  shifting  uses  of  copyholds  were  not  good,  for 

Coke,  Gh.  J.  there  said  it  was  unnecessary  to  give  an  opinion 

upon  the  point.     The  case  at  the  utmost  only  decided  that  a 

surrender  must  be  an  immediate  conveyance,  and  determined 

nothing  as  to  the  uses  which  might  be  declared  upon  it.     As  to 

the  report  of  Alleii  v.  Nash  by  Brownlow,  where  it  is  said  that 

"  a  surrender  to  A.,  after  the  death  of  B.  and  his  heirs,"  was 

bad ;  that  is  very  true,  because  it  would  tend  to  a  perpetuity,  but 

non  constat y  it  would  have  been  held  bad  if  the  words  **  and  his 

heirs  "  had  been  omitted.     Shifting  and  springing  or  executory 

limitations  are  allowed  in  wills,  because  they  do  not  contravene 

any  rules  of  law,  as  wills  do  not  convey  lands  by  transmutation 

of  possession.     The  same  reasoning  applies  to  surrenders  of 

copyholds,  which  may,  therefore,  in  like  manner  be  limited  to 

such  uses. 

Cur,  adv.  vult. 

The  following  Certificate  was  afterwards  sent : 

''This  case. has  been  argued  before  us  by  counsel.  We  have 
considered  it,  and  are  of  opinion,  that  the  plaintiff  has  an  estate 
in  fee  simple  at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  in  the  said  copyhold  messuages  and  heredita- 
ments with  the  appurtenances. 

"C.  Abbott. 

"  J.  Baylby. 

"G.    S.    HOLROYD."! 

t  Freem.  267.  heard  the  whole  argument,  did  not 

X  LiTTLEDALB,    J,     not    having      sign  the  Certificate. 
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June  15, 

[797] 


THE  KING  V.  THOMAS  WILLIAM   COKE,   E8Q.t 

(5  Barn.  &  Cress.  797—814 ;  S.  C.  8  DowL  &  Ey.  666;  5  L.  J.  M.  C.  K) 

Where  a  poor-rate  was  imposed  upon  **a  lighthouse,  together  with 
the  duties  and  contribution  money  payable  in  respect  of  ships  passing 
by  the  same,"  and  the  lighthouse  was  occupied  by  a  servant  of  the 
owner,  and  was  situated  in  the  parish,  but  the  duties  were  collected  out 
of  the  parish:  Held,  that  these  duties  did  not  constitute  part  of  the 
annual  profits  of  the  house  or  land  where  the  light  was  placed,  and  were 
not  rateable  to  the  poor. 

Upon  an  appeal  by  T.  W.  Coke,  Esq.,  against  a  rate  for  the 
relief  of  the  poor  of  the  parish  of  Lydd,  the  Sessions  confirmed 
the  rate,  subject  to  the  opinion  of  this  Court  upon  the  following 
case : 

By  letters  patent,  dated  the  28th  June,  13  Geo.  II.,  that  King 
granted  to  Thomas  Lord  Lovell,  his  executors,  &c.,  all  that  the 
lighthouse  at  or  near  Dungeness,  in  the  county  of  Kent,  and  free 
leave,  licence,  power,  and  authority  to  maintain,  continue,  and 
renew  the  same  with  lights,  to  be  continually  burning  therein  in 
the  night  season,  from  time  to  time ;  and  (if  need  were)  to  alter, 
remove,  and  change  the  same,  and  to  rebuild  another  at  any 
place  near  the  same,  by  the  advice  or  direction  of  the  master, 
wardens,  and  assistants  of  the  Trinity  House  of  Deptford  Strond 
for  the  time  being  ;  and  such  lighthouse,  so  rebuilt,  to  maintain, 
continue,  and  renew  with  lights,  to  be  continually  burning  therein 
in  the  night  season,  in  such  manner  as  might  be  for  the  safety 
and  direction  of  the  traders  that  way :  and  for  defraying  the 
necessary  charges  in  maintaining,  continuing,  altering,  renewing, 
removing,  and  changing  or  rebuilding  the  same,  the  King  did 
thereby  grant,  that  during  the  term  of  years  thereinafter  granted, 
I  •798  ]  the  said  Thomas  Lord  *Lovell,  his  executors,  &c.  should  and 
might  collect  and  receive  to  his  and  their  own  proper  use,  towards 
the  charges  aforesaid,  Id.  by  the  ton  from  all  merchants,  masters, 

t  Followed    in    Mersey   Docks    v.  Docks  v.  Llaneilian  held  the  light* 

Llaneilian      Overseers      ( 1884 }      14  house  and  telegraph  station  not  to 

Q.  B.  Div.  770,  54  L.  J.  Q.  B.  49 ;  be  rateable  is  questioned  by  Lord 

and  in  Lancaster  Port  Commissionersv,  Hersohell,  L.  C,  in  London  Countt/ 

Barrow-in-Furness   Overseers  (1896)  Council  v.  Erith  Overseers,  *93,  A.  C. 

66  L.  J.  Q.  B.  90.     The  principle  on  562,  591 ;  63  L.  J.  Q.  B.  22.— E.  C. 
which  the  Court  of  Appeal  in  Mersey 
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or  owners  of  all  ships,  hoys,  and  barks  passing  by  the  said  The  Kino 
lighthouse  outward  bound,  and  the  same  inward  bound,  and  the  ookb. 
same  for  strangers,  as  often  as  they  should  pass  by  the  light- 
house, for  sixty  years  from  the  24th  of  June,  1768,  subject  to  the 
yearly  rent  of  61.  18».  4d.  payable  to  the  Crown  half  yearly. 
The  letters  patent  then  provided  for  the  collection  of  the  tolls, 
and  that  no  other  person  should  erect  any  lighthouse  within  five 
miles  of  Dungeness.  All  the  estate  and  interest  under  the  said 
letters  patent  are,  and  have  for  many  years  past,  been  vested  in 
the  appellant  Mr.  Coke.  The  lighthouse  and  lights  are  kept  up 
up  at  his  expense,  and  a  person  paid  and  employed  by  him 
resides  in  the  lighthouse  for  the  purpose  of  attending,  and 
attends  the  lights.  The  duties  or  contribution  money  are 
collected  at  the  various  ports  of  arrival  and  departure,  of  ships 
passing  the  lighthouse,  by  persons  paid  and  employed  by  Mr. 
Coke.  There  is  not  any  port  or  any  custom-house  within  the 
town,  liberty,  or  parish  of  Lydd,  nor  have  any  duties  or  contri- 
bution money  ever  been  collected  within  the  said  town,  liberty, 
or  parish,  nor  do  any  of  the  ships,  in  respect  of  which  the  duties 
or  contribution  money  are  paid,  come  within  the  said  town, 
liberty,  or  parish,  but  the  same  pass  up  and  down  channel  in 
front  of  the  said  parish  and  lighthouse,  in  the  open  sea,  at 
different  distances  from  the  shore,  along  which  the  said  parish 
extends  eight  miles  and  upwards;  the  lighthouse  standing  on 
the  sea  shore  above  high  water  mark  and  within  the  said  parish. 
The  annual  value  of  the  lighthouse,  independently  of  the  duties 
or  contribution  money,  would  *be  41.  Mr.  Coke  does  not  reside  [  '799  ] 
or  inhabit  within  the  town,  liberty,  or  parish  of  Lydd,  nor  occupy 
or  possess  any  property  within  the  town,  liberty,  or  parish  in 
any  manner  whatever,  except  as  aforesaid.  Personal  property, 
stock  in  trade,  or  the  profits  of  manufactories,  never  have  been 
rated  in  the  parish  of  Lydd,  nor  are  assessed  by  the  rate  in 
question,  up  to  the  time  of  making  which  the  lighthouse  had 
been  rated  as  a  cottage  only,  at  the  sum  of  forty  shillings,  and 
the  duties  or  contribution  money  had  never  been  rated  or  taken 
into  account  in  making  the  rate.  The  rate  in  question  was 
made  on  the  2nd  day  of  April,  1825,  and  Mr.  Coke  is  rated 
therein  as  "  the  occupier  of  the  lighthouse,  with  the  duties  or 
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The  Kino  contribution  money  in  respect  of  ships,  hoyB,  and  barks  passing 
Coke.  by  the  same,"  the  annual  value  of  the  same  being  stated  to  be 
2,250/.  The  duties  or  contribution  money  yearly  collected  for 
Mr.  Coke  under  the  above-mentioned  letters  patent  amount  to 
the  sum  assessed  in  the  rate,  over  and  above  the  expense  of 
keeping  up  the  lighthouse  and  lights. 

Botelevy   Darby,  and   Burton   in   support  of  the   order   of 
Sessions.     »     •     * 

r  ai^n  -1  Nolan  and  Tindal,  contra.     ♦     *     ♦ 

L  o03  J  • 

Bayley,  J. : 

It  seems  to  me  that  this  house  is  rateable,  but  that  the  rate  to 
the  extent  to  which  the  parties  are  desirous  of  carrying  it  cannot 
be  supported.  The  rate  is  upon  the  lighthouse,  with  the  duties 
or  contribution  money,  in  respect  of  ships,  hoys,  and  barks 
passing  by  the  same.  To  make  the  defendant  rateable  to  the 
full  extent  of  2,0002.  a  year,  it  must  be  shewn  that  he  comes 
within  the  words  of  the  stat.  43  Eliz.,  and  is  the  occupier  of  a 
house  or  land  of  that  annual  value.  The  authorities  cited  in  the 
course  of  the  argument  are  distinguishable  "^from  the  present 
case,  except  the  two  cases  Rexy.Rebowe^  and  liexy.  Tynemouth^l 
where  it  was  expressly  decided  that  the  tolls  of  a  lighthouse  were 
not  rateable.  A  considerable  interval  of  time  elapsed  between 
the  decisions  in  those  cases.  And  where  there  has  been  one 
uniform  course  of  proceeding  as  to  property  of  this  description 
for  a  very  considerable  period  of  time,  we  ought  not  to  introduce 
any  alteration,  unless  it  be  founded  upon  sound  legal  principles. 
The  privilege  of  erecting  lighthouses  was,  I  apprehend,  originally 
in  the  Grown.  I  believe  it  was  afterwards  vested  in  the  Trinity 
House.  §  The  tolls  are  contributed  by  the  proprietors  of  ships, 
and  if  the  sums  of  money  which  they  from  time  to  time  pay  be 
properly  proportioned,  they  will  contribute  a  sum  sufficient  to 
remunerate  the  proprietor  for  the  expense  of  keeping  up  the 
lighthouse,  and  to  leave  a  moderate  and  reasonable  profit  for  the 
trouble  of  renewing  the  light.    If  the  proprietor  of  the  lighthouse 

t  Const.  142,  pi.  177  ;  Cowp.  683.  §  See  now  Merchant  Shipping  Act, 

X  11  B.  £.  328  (12  Eatst,  46).  1894,  ss.  634—669. 
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be  rateable  to  the  poor,  the  contribution  which  he  will  expect     The  King 

from  the  proprietors  of  ships  must  be  proportionally  larger,  and        coke. 

they,  in  reality,  will  pay  the  rate,  which  will  therefore  become  a 

burthen  upon  commerce.      In  Rex  v.  Sir   A.  Macdonald  and 

others,  t  the  rate  was  upon  the  lock,  and  the  defendants  were 

rated  as  occupiers  in  respect  of  the  use  of  the  land  which  they 

had  in  the  parish,  for  the  lock  dues  were  payable  in  respect  of 

the  use  of  the  lock  which  itself  formed  part  and  parcel  of  the 

land.     In  Rex  v.  The  Oxford  Canal  Company  I  the  company  were 

rated  as  the  occupiers  of  the  towingpath-land,  and  that  part  of 

the  canal  lying  within  the  parish  of  Sow.     *The  rate  was  specifi-       [  *®^^  3 

cally  upon  the  land.     The  proprietors  of  the  canal  were  occupiers 

of  the  land,  and  it  was  in  respect  of  that  occupation,  and  that 

only,  that  they  were  chargeable.     The  decision  of  the  Court  was 

that  the  Canal  Company  were  liable  to  contribute  to  the  parish 

of  Sow  in  respect  of  the  use  of  the  land  in  that  parish.    Rex  v. 

Bradford^  is  very  diflferent  from  the  present  case.     There  the 

defendant  was  assessed  as  the  occupier  of    a  canteen.    The 

commissioners  for  the  affairs  of  barracks  demised  to  Bradford  a 

canteen  in  Hythe  barracks  to  hold  for  one  year,  provided  the 

barracks  should  be  so  long  held  by  Government,  and  used  as  a 

barrack.    Bradford  was  to  pay  for  the  same  the  rent  of  15L  for 

the  canteen  and  buildings,  and  the  further  sum  of  5102.  for  the 

privilege  of  using  the  same  as  a  canteen,  and  selling  therein 

liquors  and  other  articles  legally  sold  by  suttlers,  and  there  was 

a  power  of  distress  for  the  aggregate  amount.    It  was  held  that 

the  canteen  was  rateable  for  the  entire  value  of  the  house  and 

privilege,  that  being  a  profit  appurtenant  to  the  tenement,  arising 

from  its  local  situation,  and  Bradford  being  the  occupier  of  a 

tenement  of  that  value.     In  Rex  v.  The  New  River  CompanyW 

there  could  be  no  doubt  that  the  rate  was  properly  imposed. 

There  the  land  in  the  parish  of  Amwell  produced  a  certain 

quantity  of  water,  which  when  it  had  travelled  up  to  London 

fetched  a  given  price.     The  New  Eiver  Company  sold,  in  London, 

water  which  the  land  in  Amwell  produced.     There  could  be  no 

doubt  there  that  the  land  in  Amwell  yielded,  at  the  place  where 

t  11  B.  B.  396  (12  East,  324).  §  4  M.  &  S.  317. 

X  28  B.  B.  216  (4  B.  &  C.  74).  ||  14  B.  B.  514  (1  M.  &  8.  503\ 
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The  Kiko  the  water  rose,  a  profit  equal  to  the  value  of  the  water.  It  was 
Coke.  ^  p^^^t  of  ^the  produce  of  the  land  of  that  parish  ;  for  although 
[  •8^7  ]  it  was  sold,  and  the  value  realized  at  a  different  place,  it  still 
constituted  part  of  the  profit  of  the  land  in  the  parish,  and  was 
rateable  there  in  the  same  manner  as  land  producing  vegetables 
is  rateable  in  the  place  where  they  are  grown,  and  not  where 
they  are  sold,  and  that,  although  the  proprietor  of  the  land  be 
under  a  contract  never  to  sell  in  his  own  parish,  but  at  a  distant 
place.  Rex  v.  The  New  River  Company^  does  not  bear  upon  the 
present  case,  because  the  proprietor  of  the  lighthouse  in  this  case 
is  at  liberty  either  in  that  house  or  in  any  other  which  he  may 
think  fit  to  erect  or  to  rent,  to  bum  lamps,  and  to  produce  a 
stream  of  light  which  shall  be  visible  at  a  considerable  distance 
at  sea.  But  even  if  by  the  terms  of  the  letters  patent  it  were 
imperative  on  the  grantee  to  burn  his  lights  within  this  particular 
lighthouse,  still  if  the  privilege  is  not  given  to  him  by  reason  of 
his  being  the  occupier  of  that  house,  it  would  not  be  appurtenant 
to,  but  distinct  from,  the  house  where  it  was  to  be  exercised ; 
and  the  duties  payable  to  him  in  respect  of  light,  would  be  profits 
arising  from  the  exercise  of  that  privilege,  and  not  from  the 
house  or  land  where  it  happens  to  be  exercised.  The  grantee 
would,  in  that  case,  have  an  exclusive  privilege  of  carrying  on  in 
that  particular  house  (if  I  may  so  express  myself),  a  particular 
description  of  trade.  But  there  would  be  no  necessary  connection 
between  the  freehold  interest  in  that  house,  and  the  light  which 
is  to  be  kept  up  in  it.  The  apparatus  which  is  to  contain  or 
produce  the  light  may,  or  may  not,  be  attached  to  the  freehold, 
[  •808  ]  and  if  it  were  *wholly  unconnected  with  the  freehold,  it  might 
produce  all  the  effect  which  is  produced  in  a  lighthouse.  Suppose 
that  effect  were  produced  by  hanging  up  a  quantity  of  lighted 
coals  with  a  reflector  behind  them,  any  sums  payable  by  the 
owners  of  ships  for  the  benefit  which  they  might  by  possibility 
derive  from  that  fire,  would  not  constitute  any  part  of  the  profit 
of  the  house  or  land  where  the  lighted  coals  or  reflector  happened 
to  be  placed,  but  would  be  profits  arising  from  the  privilege. 
Then  as  all  the  purposes  contemplated  by  the  grant  may  be 
attained  by  forming  the  apparatus  to  produce  the  light  in  such  a 

+  14  B.  R.  514  (1  M.  &  S.  503). 
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way  as  not  to  be  connected  with  the  building,  and  in  that  case  The  Kiko 
the  tolls  payable  by  the  ships  would  not  constitute  any  part  of  coke. 
the  profits  of  the  land,  and  would  not,  therefore,  be  rateable ;  it 
seems  to  follow,  that  the  exclusive  privilege  of  having  the  lights, 
even  if  the  grant  required  them  to  be  placed  in  a  particular  house, 
is  distinct  from  that  house  or  building,  and  the  duties  and  contri- 
butions are  profits  arising  from  the  exercise  of  the  privilege,  and 
not  from  the  house  or  land  where  it  is  exercised,  and  those  profits 
are  not  rateable  as  constituting  part  of  the  value  of  that  house  or 
land.  And  if  it  be  once  ascertained  that  the  tolls  and  duties, 
qua  tolls  and  duties,  are  not  rateable,  then,  although  the  business 
must  be  carried  on  in  a  house,  or  even  in  this  specific  house,  a 
distinction  must  be  taken  between  the  value  of  the  house  in 
which  that  particular  trade  (for  I  consider  it  a  species  of  trade,) 
is  carried  on,  and  the  profit  arising  from  the  trade  itself.  Now 
here  the  nature  of  the  trade  is  that  the  proprietor  of  the  light- 
house is  to  keep  certain  lights  burning.  Those  lights  are  not 
of  necessity  attached  to  the  freehold,  and  if  they  are  not  attached 
to  the  freehold,  they  *  would  be  personal  property.  The  pro-  [  •809  j 
prietor  of  the  lighthouse  does  no  more  than  keep  a  candle  or  a 
fire  lighted,  and  for  keeping  his  lights,  whether  produced  by 
candle,  or  by  burning  coals,  or  by  oil,  and  for  keeping  mirrors 
behind  those  lights,  the  tolls  and  duties  which  are  the  subject  of 
the  rate  are  imposed.  Such  tolls  down  to  the  present  time  never 
have  been  rated,  and  in  my  opinion  they  are  not  rateable. 

HoiiROYD,  J. : 

This  is  a  rate  made,  not  upon  the  lighthouse  alone,  but  on  the 
lighthouse  together  with  the  duties  or  contribution-money  in 
resi>ect  of  ships,  hoys,  and  barks  passing  the  same.  I  am  of 
opinion  that  the  lighthouse  is  rateable  for  the  sum  at  which  it 
may  be  valued,  but  that  the  tolls  and  duties  are  not  rateable. 
We  cannot  hold  them  to  be  rateable  unless  we  overturn  the  cases 
of  Rex  y.  Rebowe\  and  Rex  v.  Tynemouthyl  and  the  principles 
upon  which  those  cases  have  been  decided,  as  well  as  others  in 
which  it  has  been  held,  that  tolls,  although  not  rateable  per  se, 

t  Const.  142,  pi.  177 ;  Cowp.  583  ;  J  11  R.  E.  328  (12  East,  46). 

Nolan's  P.  L.  voL  i.  p.  99. 
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The  Kino  are  rateable  where  they  can  be  considered  as  money  paid  for  the 
Coke.  use  and  occupation  of  the  land.  The  case  of  Rex  v.  Rebowe  was 
very  similar  to  the  present.  There,  the  King,  by  letters  patent 
granted  to  Sir  J.  Eebowe  liberty  to  erect  lighthouses  at  Harwich, 
and  towards  the  maintenance  of  them  certain  duties  and  tolls 
were  made  payable  by  all  ships  passing  or  coming  into  that 
harbour.  That  was  a  franchise  granted  by  the  Crown,  it  differs 
from  many  others  which  are  called  so,  but  the  privilege  granted 
was  a  franchise.  The  power  to  erect  lighthouses  originally 
[  *8io  ]  belonged  to  the  Lord  High  Admiral,  and  afterwards  *wa8 
granted  to  the  Trinity  House.  What  is  the  toll  payable  for? 
Not  for  any  benefit  received  within  the  parish,  for  it  is  payable 
every  time  the  ships  pass  the  lighthouse,  whether  any  benefit  be 
received  or  not  by  the  ships,  whether  they  pass  by  day  when  the 
lights  are  out,  or  whether  they  pass  in  the  night  when  the  lights 
are  burning.  In  Rex  v.  Rebowe  the  rate  was  made  upon  the 
tolls  and  duties,  and  Lord  Mansfield  says,  "  They  have,  properly 
speaking,  rated  the  fire  and  the  profits  arising  from  the  house ; 
the  Pantheon  playhouse  and  other  places  of  public  amusement 
are  rated,  I  suppose,  but  not  for  their  profits."  And  after  taking 
time  to  consider.  Lord  Mansfield  and  all  the  Judges  were  of 
opinion,  that  Mr.  Eebowe  ought  not  to  be  rated  for  the  tolls :  he 
says,  "  the  property  is  not  in  the  parish."  By  property  he  does 
not  mean  the  lighthouse,  but  the  tolls,  which  did  not  arise  from 
any  benefit  received  in  the  parish  by  the  persons  paying  toll. 
He  afterwards  says,  ''The  tolls  are  not  locally  situate  in  the 
parish,  and  are  not  rateable  there."  If  they  were  to  be  con- 
sidered as  part  of  the  money  for  which  the  lighthouse  might  be 
rated,  they  might  have  been  rated  under  the  denomination  of 
tolls.  At  a  considerable  interval  of  time  after  the  decision  of 
that  case,  came  the  case  of  Rex  v.  Tynenwuth.^  There  Mr. 
Fowke  was  rated  for  tolls  in  respect  of  his  lighthouse.  Lord 
Ellenborough,  after  stating  that  the  case  was  similar  to  that  of 
Rex  V.  Rebowe,  says,  "  What  local  property  is  there  within  the 
township  on  which  this  rate  on  the  tolls  can  be  levied?  The 
tolls  are  not  received  there,  nor  do  the  ships  from  which  they 
[  'Sii  ]      are  *collected  come  within  the  township,  the  subject  matter  of 

t  IIR.  R.  328(12Ea8t,  46). 
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the  rate  has  no  locality  within  the  township."  Lord  Ellen-  The  Kino 
BOROUGH  is  there  speaking  of  the  tolls,  and  not  of  the  lighthouse  coke. 
as  the  subject  matter  of  the  rate,  for  the  lighthouse  was  within 
the  township.  Now  in  this  case  the  profits  of  the  lighthouse 
arise  from  the  tolls  which  are  rated  under  the  name  of  duties 
and  contributions.  I  think,  according  to  these  two  cases,  we 
must  decide  that  the  tolls  not  being  received,  and  having  no 
locality  within  the  parish  of  Lydd,  are  not  rateable.  In  Rex  v. 
Cardington\  the  tolls  for  passing  a  sluice  were  rated.  There  the 
party  who  paid  the  tolls  used  the  thing  for  the  use  of  which  they 
were  paid;  and  the  benefit,  for  which  the  toll  was  paid,  was 
within  the  parish ;  the  Court  held,  that  whether  or  not  the 
profits  of  the  sluice  were  rated  as  tolls,  the  nature  of  the  property 
rated  was  to  be  considered,  and  the  tolls  being  paid  for  a  use  of 
something  which  conferred  a  benefit  within  the  district  where 
the  rate  was  made,  they  confirmed  the  rate.  Here  the  benefit 
for  which  the  tolls  are  paid,  (which  are  an  incorporeal  heredita- 
ment,) is  not  one  of  the  things  mentioned  in  the  statute  of  the 
43rd  of  Eliz.  For  it  constitutes  a  benefit  not  received  within  the 
parish,  but  received  by  ships  elsewhere,  or  not  received  at  all  if 
they  pass  in  the  day-time  when  no  light  is  burning.  Unless, 
therefore,  we  act  contrary  to  the  decision  in  Rex  v.  Rehowe  and 
R^x  V.  Tynemouth,  and  to  the  principles  acted  upon,  in  other 
cases  where  tolls  have  been  recognized  as  rateable  when  paid,  or 
earned  within  the  district  for  which  the  rate  was  made,  we  must 
decide  that  these  tolls  are  not  rateable. 

LiTTLBDALB,  J.  :  [  812  J 

It  seems  to  me  that  the  rate  ought  to  be  confined  to  the  value 
of  the  Ughthouse,  exclusive  of  the  tolls  or  dues.  The  annual 
value  of  the  lighthouse  is  stated  to  be  41.  It  is  admitted  that 
tolls  per  Be  are  not  rateable.  But  in  some  cases  where  they  arise 
from,  and  are  so  far  connected  with  a  house  or  land  that  the 
land  or  house  which  gives  occasion  to  the  toll  is  made  more 
valuable  in  itself,  that  increased  value,  depending  upon  and 
being  regulated  by,  the  profits  produced  by  the  toll,  is  the  subject 
of  rate.     In  all  those  cases  the  profits  have  arisen,  and  the  use 

t  Cowp.  581. 
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The  Kino  defendant  is  also  entitled  to  additional  light  duties  under  the 
FowKE.  statute  42  Geo.  III.  c.  48.1  The  letters  patent  in  the  17th  year  of 
Charles  the  Second  were  set  out  in  the  preamble  of  that  statute, 
and  recited,  that  the  King  had  been  given  to  understand,  that 
there  had  been  a  long  and  constant  toll  of  4d.  per  ship  for  the 
maintenance  of  a  lighthouse  at  Tynemouth,  which  being  decayed 
and  fallen  down,  another  had  been  built  by  Edward  Yilliers, 
Esq.,  to  the  great  benefit  and  advantage  of  his  Majesty's  subjects 
and  others  trading  to  those  ports ;  and  that  the  King  had  been 
informed  that  a  contract  had  been  made  on  behalf  of  Yilliers, 
with  divers  masters  of  ships  and  others  trading  that  way,  and 
that  they  had  voluntarily  submitted  to  increase  the  toll  of  id. 
per  ship  to  1«.,  and  to  continue  the  payment  thereof  for  the 
perfecting  of  the  work,  which  had  cost  l,000i. ;  his  Majesty 
approving  the  contract,  and  for  the  encouragement  of  this  neces- 
sary work,  granted  to  Yilliers,  his  heirs  and  assigns,  the  custody 
of  the  lighthouse  so  erected  as  aforesaid,  and  the  ground  and  soil 
whereupon  the  same  was  situate,  together  with  liberty,  licence, 
power,  and  authority,  that  he  and  they  should  and  might  continue, 
renew,  and  maintain  the  lighthouse,  with  lights  to  be  continually 
burning  in  the  night  season,  whereby  ships  might  the  better 
come  to  their  harbours  and  ports  without  peril.  The  letters 
patent  then  proceeded  to  recite,  that  forasmuch  as  a  work  of  so 
public  a  nature  and  benefit  ought  to  be  maintained  and  supported, 
his  Majesty,  for  defraying  the  necessary  charges  and  continual 
maintenance  of  the  lighthouse,  granted  that  for  ever  thereafter 

[  •815, ».  ]  there  should  *and  might  be  collected  for  every  ship  passing  by 
the  lighthouse  the  tolls  therein  mentioned.  The  preamble  of  the 
Act  then  recited,  that  the  widow  of  the  grandson  of  the  patentee 
having  become  seised  in  fee  of  the  lighthouse  and  premises, 
devised  all  that  her  freehold  estate  at  Tynemouth  Castle,  called 
**  Tynemouth  Great  Lights,"  in  the  county  of  Northumberland, 
with  all  privileges  thereto  belonging,  to  trustees,  until  W.  Fowke, 
therein  described,  should  attain  the  age  of  twenty-one  years; 
that  the  master,  wardens,  and  assistants  of  the  corporation  of 
the  Trinity  House  of  Newcastle-upon-Tyne,  taking  into  considera- 
tion the  then  present  state  of  Tynemouth  lighthouse  and  light, 

t  Repealed,  S.  L.  R.  Act,  1861. 
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and  the  great  benefit  which  would  result  to  the  ports  of  Newcastle  The  King 
and  Sunderland,  if  the  lighthouse  should  be  altered  by  taking  fowke. 
down  a  part,  and  erecting  a  copper  lighthouse  lantern,  and 
reciting  that  such  alteration  and  improvement  in  the  light  might 
be  of  great  public  utility,  &c.,  it  was  enacted,  that  from  and  after 
the  altering  and  improving  of  the  said  lighthouse,  and  exhibiting 
therein  an  oil  light,  there  should  be  paid  to  the  person  who,  for 
the  time  being,  should  be  seised  of,  or  entitled  in  possession,  to 
the  said  lighthouse,  for  every  ship  which  should  come  or  pass  by 
the  said  lighthouse  and  light,  or  receive  the  benefit  thereof,  the 
additional  tolls  therein  mentioned.  There  was  a  proviso  in  the 
Act,  that  nothing  should  extend  to  charge  or  make  liable  any 
person  with  the  payment  of  the  said  tolls  or  duties  thereby 
granted,  except  whilst  the  said  lighthouse  should  be  duly 
supported  according  to  the  alteration  and  improvement  aforesaid, 
and  should  have  such  light  as  aforesaid  duly  exhibited  therein 
accordingly.  By  another  clause,  the  proprietor  of  the  lighthouse 
was  enabled  to  charge  the  lighthouse  and  premises  with  any  sum 
not  exceeding  2,5001. 

The  alterations  in  the  Ughthouse  have  been  made  in  conformity 
to  the  Act  of  the  42  Geo.  III.  c.  48.  The  lighthouse  is  in  the 
township  of  Tynemouth,  and  the  tolls  or  duties  arising  to  the 
defendant  are  payable  in  respect  of  vessels  passing  the  lighthouse, 
and  receiving  the  benefit  thereof.  Of  the  entire  number  of 
vessels  thus  paying  tolls,  not  a  thirty-eighth  part  come  within 
the  township  of  Tynemouth,  but  pass  the  lighthouse,  and  so 
incur  the  toll  when  sailing  upon  their  course  in  the  German 
Ocean,  or  when  entering  from  the  main  sea  into  parts  of  the 
river  Tyne  and  port  of  Newcastle,  belonging  to  other  townships. 
The  remainder  of  the  vessels  paying  toll  do  come  within  the 
township  of  Tynemouth,  and  receive  their  loading  there.  The 
tolls  received  in  respect  of  such  last  mentioned  vessels  do  not 
equal  in  amount  the  expense  of  maintaining  the  light  and 
managing  the  lighthouse;  the  whole  of  which  expenses  are 
incurred  within  the  township  of  Tynemouth.  The  tolls  or  duties 
paid  in  respect  of  ships  arriving  at  or  sailing  from  the  said  port 
of  Newcastle-upon-Tyne,  including  the  tolls  or  duties  paid  by  the 
ships  receiving  their  loading  in  the  township  of  Tynemouth,  are 
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collected  at  the  CuBtom-house  in  the  parish  of  All  Saints,  in  the 
town  and  county  of  Newcastle-upon-Tyne,  by  a  person  appointed 
by  the  defendant  for  that  purpose ;  and  the  tolls  or  duties  paid  in 
respect  of  ships  sailing  from  the  coasting  ports,  are  collected  at 
the  ports  from  whence  they  sail,  if  they  clear  at  the  Custom- 
house *  there  to  a  port  beyond  Tynemouth  lighthouse ;  if  to  a 
port  short  of  Tynemouth,  no  toll  or  duty  is  payable  by  them  in 
the  first  instance,  but  if  they  afterwards  extend  their  voyage  to 
Newcastle,  or  beyond  the  lighthouse,  then  the  toll  or  duty  is  paid 
at  the  port  of  their  arrival.  Some  of  the  tolls  collected  at  the 
coasting  ports  are  remitted  to  the  person  who  collects  them  at 
Newcastle,  and  others  are  accounted  for  in  the  first  instance  to 
the  defendant ;  but  neither  does  the  defendant,  nor  do  any  of  the 
receivers  of  the  said  tolls  or  duties  reside  within  the  township  of 
Tynemouth.  The  township  of  Tynemouth  maintains  its  own 
poor,  and  the  defendant  was  rated  as  follows :  **  William  Fowke, 
Esq.,  Lighthouse,  500L"  If  the  lighthouse  should  be  let  by 
the  defendant  without  the  tolls,  it  would  be  worth  6Z.  a  year  to 
be  rented  by  a  third  person ;  if  let  together  with  the  tolls,  it 
would  be  worth  500Z.  a  year  to  be  rented  by  a  third  person. 


Parke  and  Ingham  were  heard  in  support  of  the  rate.  They 
relied  upon  the  terms  of  the  letters  patent,  and  the  above  clause 
of  the  Act  of  Parliament  42  Geo.  III.  c.  48,  to  shew  that  in  this 
case,  the  privilege  of  having  the  light  was  connected  with  the 
lighthouse  itself,  and,  therefore,  that  the  whole  was  rateable. 


Mich.  Term.  Baylby,  J. 
182«. 


The  tolls  do  not  arise  from  the  building,  nor  from  any  thing  of 
necessity  connected  with  it,  and  this  case,  therefore,  is  not  distin- 
guishable  from  that  of  Rex  v.  Coke.  Here  the  Act  of  Parliament 
declares  the  lighthouse  to  be  a  public  benefit,  and  it  ought  not  to 
be  burdened  with  an  additional  charge. 


t  The  rule  drawn  up  was,  that  the 
order  of  Sessions  be  quashed  for  in- 
sufficiency, and  that  the  Sessions  do 


Order  of  Sessions  quashed.^ 

amend  and  alter  the  rate  by  reducing 
the  charge  made  and  assessed  to  6/. 
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EVANS  V.   EOBEKTS.t  i826. 

JuTie  19 
(5  Barn.  &  Gress.  829—841 ;  S.  C.  8  DowL  &  Ey.  611 ;  4  L.  J.  K.  B.  313).  ' 

A  verbal  agreement  made  on  the  2oth  of  September  for  the  sale  of  a         ' 
then  growing  crop  of  potatoes,  is  not  a  contract  for  sale  of  any  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them 
within  the  fourth  section  of  the  Statute  of  Frauds,  but  a  sale  of  goods, 
wares,  and  merchandise  within  the  seventeenth  section. 

Indebitatus  assumpsit,  for  crops  of  potatoes  bargained  and 
sold.  Plea,  the  general  issue.  At  the  trial  before  Garrow,  B., 
At  the  Spring  Assizes  for  the  county  of  Monmouth,  1826,  it 
appeared,  that  on  the  25th  September  a  verbal  agreement  was 
made  between  the  plaintiff  and  defendant,  by  which  the  defendant 
agreed  to  purchase  of  the  plaintiff  a  cover  of  potatoes  then  in  the 
ground,  to  be  turned  up  by  the  plaintiff,  at  the  price  of  5Z.,  and 
the  defendant  paid  Is.  earnest.  It  was  objected,  that  this  was  a 
<5ontract  or  sale  of  an  interest  in  or  concerning  land,  within  the 
meaning  of  the  fourth  section  of  the  Statute  of  Frauds.  The 
learned  Judge  was  of  opinion,  that  as  the  seller  was  to  turn  up 
the  potatoes,  the  contract  did  not  give  the  buyer  any  interest  in 
the  land  ;  and  he  directed  a  verdict  to  be  found  for  the  plaintiff, 
*but  reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  [  •830  ] 
A  rule  nisi  having  been  obtained  accordingly, 

Justice  now  showed  cause : 

By  the  terms  of  this  contract  the  seller  was  to  dig  up  the 
potatoes,  and  the  buyer  only  to  take  them  away.  This  contract 
did  not  confer  upon  the  buyer  of  the  potatoes  any  exclusive  right 
to  the  land  for  a  time,  for  the  purpose  of  making  a  profit  of  the 
growing  surface ;  and  if  that  be  so,  then,  according  to  Waricick 
V.  Bruce f  I  this  was  not  a  contract  for  the  sale  of  an  interest  in 
or  concerning  lands,  within  the  meaning  of  the  fourth  section  of 
the  Statute  of  Frauds.  If  the  vendee  had  entered  to  dig  up  the 
potatoes,  and  the  vendor  had  brought  trespass  against  him,  he 
<;ould  not  have  pleaded  the  general  issue,  and  have  given  his 

t  The  authorities  relating  to  the      35  ;  45  L.  J.  C.  P.  153.— R.  C. 
point  of  this  case  are  all  reviewed  in  {  14  £.  R.  634  (2  M.  &  S.  205). 

Marahall  v.  Oreeti  (1875)  1  C.  P.  D. 
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EvAXB  title  in  evidence  imder  the  plea  of  not  guilty;  he  must  have 
B0BEBT81.  pleaded  his  contract,  as  a  licence  to  enter  for  a  special  purpose 
merely,  viz.  to  take  away  what  he  had  bought ;  and  if  that  be 
so,  then  he  had  no  interest  in  the  land  any  more  than  the  owner 
of  potatoes,  or  of  a  rick  of  hay  placed  in  a  warehouse  or  bam,  or 
raised  in  a  heap  on  the  land.  In  those  cases  the  owner  of  the 
chattel  has  no  interest  in  the  land  where  the  chattel  is.  This 
case  must  be  governed  by  the  cases  of  Warwick  v.  Braced  and 
Parker  v.  Staniland.l  It  is  distinguishable  from  Crosby  v. 
Wadsworth,^  because  in  that  case  the  contract  was  for  growing 
grass  to  be  made  into  hay.  The  grass,  by  the  terms  of  the 
contract,  was  to  continue  growing  until  it  was  ripe,  and  fit  to 
cut.  That  was  a  grant  of  the  whole  vesture  of  the  land ;  and 
[  *83i  ]  *the  purchaser  had  such  an  exclusive  possession  as  would  entitle 
him  to  maintain  trespass. 

Ludlow f  contra  : 

The  authorities  shew,  that  a  sale  of  any  growing  product  of  the 
earth,  which  is  not  to  be  severed  immediately,  gives  to  the  vendee 
an  interest  in  or  concerning  the  land,  within  the  meaning  of  the 
fourth  section  of  the  Statute  of  Frauds:  Crosby  w.  Wad8worth,l 
Parker  v.  Staniland.^  The  very  right  to  have  the  subject  matter 
of  the  sale  continue  in  the  land  constitutes  an  interest.  Wad- 
dington  v.  Bristotve  ]\  and  Emmerson  v.  Heelis^  are  authoritiea 
in  point.  In  the  latter  case,  a  sale  of  growing  turnips,  no  time 
being  stipulated  for  their  removal,  and  the  degree  of  their 
maturity  not  being  found,  was  held  to  be  a  sale  of  an  interest  in 
land. 

Batley,  J. : 

I  am  of  opinion,  that  in  this  case  there  was  not  a  contract  for 
the  sale  of  any  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,  but  a  contract  only  for  the  sale 
and  delivery  of  things  which,  at  the  time  of  the  delivery,  should 
be  goods  and  chattels.    It  appears  that  the  contract  was  for  a 

« 

t  14  R.  E.  634  (2  M.  &  S.  205).  ||  2  Bos.  &  P.  452. 

X  10  B.  E.  521  (11  East,  362).  %  11  E.  R.  520  (2  Taunt  38). 

§  8  E.  E.  566  (6  East,  602). 
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cover  of  potatoes ;  the  vendor  was  to  raise  the  potatoes  from  the  Evai^s 
ground  at  the  request  of  the  vendee.  The  effect  of  the  contract,  robbbtb. 
therefore,  was  to  give  to  the  buyer  a  right  to  all  the  potatoes 
which  a  given  quantity  of  land  should  produce,  but  not  to  give 
him  any  right  to  the  possession  of  the  land ;  he  was  merely  to 
have  the  potatoes  delivered  to  him  when  their  growth  was 
complete.  Most  of  the  authorities  cited  in  the  course  *of  the  [  *S82  ] 
argument,  to  shew  that  this  contract  gave  the  vendee  an  interest 
in  the  land  within  the  meaning  of  the  fourth  section  of  the 
Statue  of  Frauds,  are  distinguishable  from  the  present  case.  In 
Crosby  v.  Wadsworth^  the  buyer  did  acquire  an  interest  in  the 
land  ;  for,  by  the  terms  of  the  contract,  he  was  to  mow  the  grass, 
and  must,  therefore,  have  had  the  possession  of  the  land  for  that 
purpose.  Besides,  in  that  case,  the  contract  was  for  the  growing 
grass,  which  is  the  natural  and  permanent  produce  of  the  land, 
renewed  from  time  to  time  without  cultivation.  Now,  growing 
grass  does  not  come  within  the  description  of  goods  and  cha  tels, 
and  cannot  be  seized  as  such  under  a^./a. ;  it  goes  to  the  heir 
and  not  to  the  executor ;  but  growing  potatoes  come  within  the 
description  of  emblements,  and  are  deemed  chattels,  by  reason 
of  their  being  raised  by  labour  and  manurance.  They  go  to  the 
executor  of  tenant  in  fee  simple,  although  they  are  fixed  to  the 
freehold,!  and  may  be  taken  in  execution  under  a^./a.,  by  which 
the  sheriff  is  commanded  to  levy  the  debt  of  the  goods  and  chattels 
of  the  defendant ;  and  if  a  growing  crop  of  potatoes  be  chattels, 
then  they  are  not  within  the  provisions  of  the  fourth  section 
of  the  Statute  of  Frauds,  which  relate  to  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them.  In  Parker 
V.  Staniland,%  the  owner  of  a  close  cropped  with  potatoes,  made 
a  contract  on  the  21st  of  November,  to  sell  them  at  so  much 
per  sack,  and  the  purchaser  was  to  raise  them  from  the  ground 
immediately;  and  that  was  held  not  to  be  a  contract  for  any 
interest  in  or  concerning  land.  In  *that  case,  as  well  as  in  [  *8SS  ] 
Warwick  v.  Bruce\\  the  potatoes  had  ceased  to  grow ;  and,  there- 
fore, they  are  distinguishable  from  the  present ;  but  the  reasoning 

t  8  E.  R.  566  (6  East,  602).  §  10  R.  R.  521  (11  East,  362). 

X  See  Com.  Dig.  tit.   Biens  (G),  ||  14  R.  R.  634  (2  M.  &  S.  205). 

and  Gilbert's  Law  of  Evidence,  214. 
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Evans       of  Lord  Ellenborouoh  in  the  latter  case  may  assist  us  in  coming 
Roberts.     ^  *  ^g^^*  conclusion  in  the  present ;  he  there  says,  "  If  this  had 
been  a  contract  conferring  an  exclusive  right  to  the  land  for  a 
time,  for  the  purpose  of  making  a  profit  of  the  growing  surface, 
it  would  be  a  contract  for  the  sale  of  an  interest  in  or  concerning 
lands,  and  would  then  fall  unquestionably  within  the  range  of 
Crosby  V.  WadsworthA    But  here  is  a  contract  for  the  sale  of 
potatoes  at  so  much  per  acre :  the  potatoes  are  the  subject  matter 
of  sale ;  and  whether  at  the  time  of  sale  they  were  covered  with 
earth  in  the  field,  or  in  a  box,  still  it  was  a  sale  of  a  mere 
chattel."    It  does  not  appear  that  the  other  Judges  gave  any 
opinion  upon  that  point ;  but  it  is  clear  that  Lord  Ellenbobouoh's 
judgment  proceeded  upon  the  ground  that  if  the  contract  gave  to 
the  vendee  no  right  to  the  land  so  as  to  enable  him  to  make  a 
profit  of  the  growing  surface,  then  it  was  not  to  be  considered  as 
giving  him  an  interest  in  the  land,  but  merely  in  a  chattel.     The 
opinion  delivered  by  Mansfield,  Ch.  J.  in  Emmerson  v.  Heelisl 
is  certainly  at  variance  with  our  judgment  in  the  present  case. 
But  it  is  first  to  be  observed,  that  it  was  not  necessary  in  that 
case  for  the  Court  to  decide  the  question  upon  the  fourth  section 
of  the  Statute  of  Frauds,  §  for  the  contract  was  signed  by  the 
auctioneer  as  the  agent  of  the  buyer,  and  was  equally  binding 
whether  it  was  for  a  sale  of  goods  and  chattels  or  of  an  interest 
in  land.     The  plaintiff  there  put  up  to  sale  on  the   25th  of 
[  •834  ]       September,  by  public  auction,  a  crop  of  turnips  then  growing  *on 
his  land,  in  separate  lots,  and  under  certain  conditions  of  sale. 
The  defendant,  by  his  agent,  attended  at  the  sale,  and  being  the 
highest  bidder  for  twenty-seven  different  lots,  was  declared  to  be 
the  purchaser ;  and  the  name  of  the  defendant  was  written  in 
the  sale  bill  opposite  to  each  particular  lot  for  which  he  had  been 
declared  the  highest  bidder.     Mansfield,  Ch.  J.  there  says,  "As 
to  this  being  an  interest  in  land,  we  do  not  see  how  it  can  be 
distinguished  from  the  case  of  hops  decided  in  this  Court ;  and  if 
the  auctioneer  is  an  agent  for  the  purchaser,  then  the  Statute  of 

t  8  B.  B.  566  (6  East,  602).  ed.)  to  have  been  a  misapprehension 

X  n  B.  B.  520  (2  Taunt.  38).  on  the  part  of  the  learned  Judge.— 

§  This   is    shewn   by  a    note  in  B.  C. 
Blackburn  on  .Sa/f  (p.  19,  n.  of  original 
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Frauds  is  satisfied,  because  the  memorandum  in  writing  is  signed        evakb 

by  an  agent  for  the  party  to  be  charged  therewith."     The  ground      robbbts. 

of  the  Lord  Chief  Justice's  opinion,  as  to  the  contract  giving 

the  purchaser  an  interest  in  the  land,  was  that  the  case  could  not 

be   distinguished  from   that  of    Waddington  v.   BristowA      It 

becomes  necessary,  therefore,  to  consider  whether  the  two  cases 

be  similar.    In  the  latter  case  the  contract  was  made  in  November 

for  all  the  hops  which  should  be  grown  in  the  ensuing  year  upon 

a  given  number  of  acres  of  land.    At  that  time  the  hops  which 

were  the  subject  of  the  contract  were  not  in  existence ;  there  was 

nothing  but  the  root  of  the  plant,  and  the  purchaser  was  not  to 

have  that.     The  question  in  that  case  was,  not  whether  the 

agreement,  which  was  in  writing,  was  for  an  interest  in  the  land, 

but  whether  it  ought  to  have  been  stamped.    It  was  contended 

that  it  was  within  the  exception  in  the  Stamp  Act,  an  agreement 

made  for  and  relating  to  the  sale  of  goods,  wares,  and  merchandise. 

All  the  Judges  concurred  in  the  judgment  that  the  contract  in 

that  case  was  not  an  agreement  for  the  sale  of  goods,  wares,  and 

♦merchandise ;  but  their  opinions  were  founded  upon  different       [  *S3b  ] 

reasons.    Lord  Alvanlby  thought  that  it  was  an  agreement  for 

the  sale  of  goods,  wares,  and  merchandise,  and  something  more, 

viz.  for  the  produce  of  the  land  in  a  certain  state  at  the  time  of 

delivery.     The  opinions  of  Heath  and  Rooke,  JJ.  proceeded  on 

the  ground  that  the  hops  at  the  time  of  the  contract  did  not  exist 

as  goods,  wares,  and  merchandise.     Chambre,  J.  was  the  only 

Judge  who  intimated  an  opinion  that  the  contract  gave  the  vendee 

an  interest  in  the  land.     He  certainly  stated  that  the  contract 

gave  the  vendee  an  interest  in  the  produce  of  the  whole  of  that 

part  of  the  vendor's  farm  which  consisted  of  hop  groimds.     I 

concur  in  opinion  with  the  three  learned  Judges,  who  thought  in 

that  case  that  the  hops  were  not  goods,  wares,  and  merchandise 

at  the  time  of  the  contract ;  but  I  do  not  agree  with  Lord  Chief 

Justice  Mansfield  that  there  was  no  distinction  between  the  hops 

in  that  case  and  the  growing  turnips  in  the  case  of  Emmersmi  v. 

HeeliSy  because  I  think  that  in  the  latter  case  the  growing  turnips 

at  the  time  of  the  contract  were  chattels.    It  has  been  insisted, 

that  the  right  to  have  the  potatoes  remain  in  the  ground  is  an 

+  2  Bos.  &  P.  452. 
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Evans  interest  in  the  land :  but  a  party  entitled  to  emblements  has  the 
RoBEBTB.  sanie  right,  and  yet  he  is  not  by  virtue  of  that  right  considered 
to  haye  any  interest  in  the  land.  For  the  land  goes  to  the  heir, 
but  the  emblements  go  to  the  executor.  In  Tidd's  Practice,  1089, 
it  is  laid  down  that  under  2^  fieri  fadas  the  sheriff  may  ^Mfructug 
industrialeSf  as  com  growing,  which  goes  to  the  executor,  or 
fixtures  which  may  be  removed  by  the  tenant ;  but  not  furnacea 
•  or  apples  upon  trees,  which  belong  to  the  freehold,  and  go  to  the 

heir.  The  distinction  is  between  those  things  which  go  to  the 
[  "sse  J  executor  and  those  which  go  to  the  *heir.  The  former  may  be 
seized  and  sold  under  the  fi.  fa,,  the  latter  cannot.  The  former 
must,  therefore,  in  contemplation  of  law,  be  considered  chattels. 
It  appears,  therefore,  that  when  it  was  necessary  at  common  law 
to  distinguish  between  what  was  land  and  what  was  not,  a 
growing  crop  produced  by  the  labour  and  expense  of  the  occupier 
of  lands  was,  as  the  representative  of  that  labour  and  expense, 
considered  an  independent  chattel,  not  going  as  the  land  does, 
but  in  a  different  direction.  Upon  the  same  principle  the  pur- 
chaser of  a  growing  crop,  who  by  his  contract  acquires  a  right  to 
have  the  crop  continue  in  the  land  of  the  seller  until  it  arrived 
at  maturity,  must,  before  the  passing  of  the  Statute  of  Frauds, 
have  been  considered  to  have  had  an  interest  not  in  the  land, 
but  in  a  chattel  independent  of  the  land ;  and  that  being  so,  I 
cannot  suppose  that  by  the  fourth  section  of  that  statute,  which 
enacts,  that  unless  certain  provisions  be  complied  with,  no  action 
shall  be  brought  upon  any  contract  or  sale  of  any  interest  in  or 
concerning  lands,  tenements,  or  hereditaments,  the  Legislature 
contemplated,  as  the  subject  matter  of  such  contract  or  sale,  that 
interest  which  passes  from  a  vendor  to  a  vendee  by  a  sale  of  a 
growing  crop  of  potatoes.  The  statute  56  Geo.  III.  c.  50,  indeed, 
is  a  legislative  declaration  that  growing  crops  may  be  seized  and 
taken  in  execution  under  a  fi.  fa.  It  prevents  their  being  so 
seized  in  cases  where  the  tenant  is  restrained  by  covenant  in  hia 
lease  from  removing  them  off  the  premises.  The  case  of  Mayfieli 
V.  WadBley\  also  shews,  that  where  there  is  a  sale  of  growing 
crops,  distinct  from  any  assignment  or  letting  of  the  land,  the 
crops  do  not  constitute  part  of  the  inheritance,  or  any  interest  ia 

t  3  B.  &  0.  357. 
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land,  but  are  mere  chattels,  and  may  be  recovered  under  *a       Evans 
count  for  goods  bargained  and  sold.     Upon  these  grounds,  I  am      Robert?. 
of  opinion  that  there  was  not  in  this  case  any  contract  or  sale  of       [  '837  ] 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concern- 
ing them  within  the  fourth  section  of  the  Statute  of  Frauds ;  but 
that  there  was  a  contract  for  the  sale  of  goods,  wares,  and 
merchandise  within  the  meaning  of  the   seventeenth  section, 
though  not  to  the  amount    which  makes  a  written  note  or 
memorandum  of  the  bargain  necessary.     The  rule  for  entering 
a  nonsuit  must  therefore  be  discharged. 

HOLROYD,  J. : 

I  also  think  that  this  rule  ought  to  be  discharged.  This  is  to 
be  considered  a  contract  for  the  sale  of  goods  and  chattels  to  be 
delivered  at  a  future  period.  Although  the  vendee  might  have 
an  incidental  right,  by  virtue  of  his  contract,  to  some  benefit 
from  the  land  while  the  potatoes  were  arriving  at  maturity,  yet 
I  think  he  had  not  an  interest  in  the  land  within  the  meaning  of 
this  statute.  He  clearly  had  no  interest  so  as  to  entitle  him  to 
the  possession  of  the  land  for  a  period,  however  limited  ;  for  he 
was  not  to  raise  the  potatoes.  Besides,  this  is  not  a  contract  for 
the  sale  of  the  produce  of  any  specific  part  of  the  land,  but  of  the 
produce  of  a  cover  of  land.  The  plaintiff  did  not  acquire  by  the 
contract  an  interest  in  any  specific  portion  of  the  land.  The 
contract  only  binds  the  vendor  to  sell  and  deliver  the  potatoes  at 
a  future  time  at  the  request  of  the  buyer,  and  he  was  to  take 
them  away.  In  Parker  v.  Staniland,^  Lord  Ellbnborough  says, 
"  The  lessee  pHmce  vestura  may  maintain  trespass  quare  clatLsum 
/regit,  or  ejectment  for  injuries  to  his  possessory  right ;  but  this 
defendant  could  not  have  maintained  either ;  for  he  had  no  right 
*to  the  possession  of  the  close ;  he  had  only  an  easement,  a  right  [  •838  J 
to  come  upon  the  land  for  the  purpose  of  taking  up  and  carrying 
away  the  potatoes;  but  that  gave  him  no  interest  in  the  soil." 
In  this  case  the  potatoes  are  not  to  be  dug  up  by  the  buyer ;  but 
even  if  that  had  been  part  of  the  contract,  I  think  he  would  not 
have  had  an  interest  in  the  land,  but  a  mere  easement.  In 
Emmerson  v.  Heelisl  it  did  not  appear  that  the  subject  matter 

t  10  B.  £.  at  p.  524  (11  East,  366).  t  11  E.  B.  520  (2  Taunt.  38). 
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EvAKB       of  the  contract  was  fit  to  be  taken  at  the  time  of  the  contract. 

RoBEBTs.  The  purchaser  was  not  to  pay  till  January,  and  it  may  have 
continued  to  grow  till  that  period.  In  Poulter  v.  Killingbeck,\ 
indebitatus  assumpsit  was  brought  for  moieties  of  crops  of  wheat 
sold  by  the  plaintiff  to  the  defendant,  and  accordingly  reaped  for 
his  the  defendant's  own  use.  It  appeared  that  the  plaintiff  by  a 
parol  agreement  had  let  land  to  the  defendant,  from  which  he 
was  to  take  two  successive  crops,  and  to  render  the  plaintiff  a 
moiety  of  the  crops  in  lieu  of  rent.  While  the  crops  of  the 
second  year  were  on  the  groimd,  an  appraisement  of  them  was 
taken  by  both  parties,  and  the  value  ascertained.  The  action 
was  brought  to  recover  a  moiety  of  the  value.  It  was  objected 
that  the  agreement  was  within  the  statute,  because  it  related  to 
land,  but  the  Court  overruled  the  objection,  Eyre,  Ch.  J.  observ- 
ing, '*  that  as  the  case  originally  stood,  the  plaintiff  had  a  claim 
to  a  moiety  of  the  produce  of  the  land  under  a  special  agreement, 
but  that  special  agreement  was  executed  by  the  appraisement. 
The  circumstance  of  the  appraisement  afforded  clear  proof  that 
the  plaintiff  sold  what  the  defendant  had  agreed  was  his,  and  the 
price  having  been  ascertained,  brought  this  to  the  case  of  an  action 
for  goods  sold  and  delivered."     Lord  Ellenborough,  in  observing 

[  '839  ]  upon  that  case  in  Crosby  v.  *Wadsuorthfl  says,  "  The  contract, 
if  it  had  originally  concerned  an  interest  in  the  land,  after  the 
agreed  substitution  of  pecuniary  value  for  specific  produce,  no 
longer  did  so:  it  was  originally  an  agreement  to  render  what 
should  have  become  a  chattel,  i.e.,  part  of  a  severed  crop  in  that 
shape,  in  lieu  of  rent,  and  by  a  subsequent  agreement  it  was 
changed  to  money  instead  of  remaining  a  specific  render  of 
produce."  So  in  this  case  the  contract  being  for  the  sale  of  the 
produce  of  a  given  quantity  of  land,  was  a  contract  to  render 
what  afterwards  would  become  a  chattel;  and  although  some 
advantage  might  accrue  to  the  vendee  by  the  potatoes  remaining 
in  the  land,  I  think  that  was  not  an  interest  in  or  concerning  land 
within  the  meaning  of  the  4th  section  of  the  Statute  of  Frauds. 

LiTTLEDALE,  J.  : 

I  am  of  opinion  that  a  sale  of  the  produce  of  the  land,  whether 
t  1  Bo8.  &  P.  397.  t  8  E.  E.  566,  570  (6  East,  602.  612). 
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it  be  in  a  state  of  maturity  or  not,  provided  it  be  in  actual  Evaks 
existence  at  the  time  of  the  contract,  is  not  a  sale  of  lands,  Roberts. 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them  within  the  meaning  of  the  4th  section  of  the  Statute  of 
Frauds.  The  words  lands,  tenements,  and  hereditaments  in 
that  section  appear  to  me  to  have  been  used  by  the  Legislature 
to  denote  a  fee  simple,  and  the  words  any  interest  in  or  con- 
cerning them  were  used  to  denote  a  chattel  interest,  or  some 
interest  less  than  the  fee  simple.  In  the  5th  section,  which 
requires  a  will  of  lands,  tenements,  and  hereditaments  to  be 
attested  by  three  witnesses,  the  words  *' lands  and  tenements" 
are  clearly  used  to  denote  a  fee  simple,  and  do  not  extend  to 
leaseholds.  The  Legislature  contemplated  an  interest  in  land 
which  might  be  made  *the  subject  of  sale.  I  think,  therefore,  [  '840  ] 
they  must  have  contemplated  a  sale  of  an  interest  which  would 
entitle  the  vendee  either  to  the  reversion  or  the  present  posses- 
sion of  the  land.  Now  this  contract  only  gives  to  the  vendee 
an  interest  in  that  growing  produce  of  the  land  which  con- 
stituted its  annual  profit.  Such  an  interest  does  not  constitute 
part  of  the  realty.  In  Co.  Litt.  55  b  it  is  laid  down,  ''  If  tenant 
for  life  soweth  the  ground  and  dieth,  his  executors  shall  have 
the  com,  for  that  his  estate  was  uncertain,  and  determined  by 
the  act  of  God."  Upon  the  death  of  the  tenant  for  life  the 
land  belongs  to  the  reversioner,  but  the  growing  crop  goes  to 
the  executor  of  the  tenant  for  life,  as  part  of  his  personal 
estate.  Lord  Coke  then  states,  ''  If  a  man  be  seised  of  land 
in  right  of  his  wife,  and  soweth  the  ground  and  he  dieth,  his 
executors  shall  have  the  com,  and  if  his  wife  die  before  him, 
he  shall  have  the  corn."  Upon  the  death  of  the  husband  or 
wife,  the  interest  of  the  former  in  the  land  ceases,  yet  the 
growing  com  is  considered  as  part  of  his  personal  estate,  and 
belongs  to  him  or  his  executors.  Lord  Coke  afterwards  puts 
other  cases,  and  in  all  of  them  he  distinguishes  between  the 
land  and  the  growing  produce  of  the  land ;  he  considers  the 
latter  as  a  personal  chattel  independent  on,  and  distinct  from, 
the  land.  If,  therefore,  a  growing  crop  of  corn  does  not  in 
any  of  these  cases  constitute  any  part  of  the  land,  I  think  that 
a  sale  of  any  growing  produce  of  the  earth  (reared  by  labour 
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Evans  and  expense)  in  actual  existence  at  the  time  of  the  contract, 
Roberts,  whether  it  be  in  a  state  of  maturity  or  not,  is  not  to  be  con- 
sidered a  sale  of  an  interest  in  or  concerning  land  within  the 
meaning  of  the  fourth  section  of  the  Statute  of  Frauds;  but 
a  contract  for  the  sale  of  goods,  wares,  and  merchandise  within 
the  seventeenth  section  of  that  statute.     Such  an  interest  goes 

[  •S'*!  ]       to  the  executor  and  not  *to   the  heir,  and  any  thing  which 

goes  to  the  executor  and  not  to  the  heir,  may  be  taken  in 

execution  under  a  fi.  fa.    This  is  the  rule  of  law  as  to  tenants' 

fixtures,  which  bear  a  very  close  resemblance  to  those  growing 

crops  which  are  not  the  spontaneous  produce  of  the  earth,  but 

are  raised  by  the  labour   and  expense  of  the  occupier  of  the 

land.     It  has  been  held,  that  vats,  coppers,  &c.,  set  up  in  a 

house  by.  a  lessee  for  years  in  relation  to  his  trade,  may  be 

taken  in  execution  under  a  writ  of  fieri  facias  issued  against 

him:  Poole's  case;!  but  that  fixtures  of  a  similar  description 

cannot  be  taken  in  execution  under  a  fieri  facials  issued  against 

a  party  who  was  seised  in  fee  of   the  house  in  which  they 

were  situate,  upon  the  ground  that  they  would  go  to  his  heir 

and  not  to  his  executor:  Winn  v.  Ingilhy.X     Now,  a   growing 

crop  of  corn  or  potatoes,  or  of  any  vegetable  which  is  produced 

not  spontaneously  by  the  earth,  but  by  the  labour  and  expense 

of  the  occupier,  goes  to  the  executor  and  not   to   the  heir  of 

tenant  in  fee  simple.    It  would  seem,  therefore,  that  such  a 

growing  crop  may  be  seised  under  a  fieri  facias,  issued  against 

the  owner  of  the  inheritance  as  his  goods  and  chattels,  even 

while  they  are  annexed  to  the   freehold.     I  cannot,  therefore, 

consider  the  annual  produce  of  land  which  is  proceeding  to  a 

state  of  maturity,  and  which,  when  taken  at  maturity,  will  be 

severed  from  the  ground  and  become  movable  goods  and  chattels, 

as  an  interest  in   or  concerning  land  within   the  meaning  of 

the  fourth   section  of  the  Statute  of  Frauds,  which   seems  to 

me  to  mean  land  taken  as  mere  land,  and  not  its  annual  growing 

productions ;  consequently  the  rule  for  entering  a  nonsuit  must 

be  discharged. 

Rule  discharged. 

t  1  Salk.  368.  I  24  E.  R.  503  (5  B.  &  Aid.  625). 
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BULLEN  V.  DEJS'NING.  i826. 

(5  Bam.  &  Cress.  842—851 ;  S.  C.  8  Dowl.  &  Ey.  657 ;  4  L.  J.  K  tf.  314.)         •^^^• 

By  deed  lessor  demised  certain  lands  in  the  county  of  Dorset,  except        l     "  J 
and  always  reserved  out  of  the  demise  and  grant  unto  the  lessor  all 
timber  trees,  and  other  trees,  but  not  the  annual  fruit  thereof :  Held, 
that  apple  trees  were  not  within  the  exception. 

Tbespass  for  felling  and  catting  down  the  plaintiff's  apple 
trees,  and  carrying  away  and  converting  the  same  to  the  defen- 
dant's use.  Plea,  not  guilty.  At  the  trial  before  Burrough,  J., 
at  the  Spring  Assizes  for  the  county  of  Dorset,  1826,  it  appeared 
that  by  indenture  of  lease  bearing  date  the  24th  of  December, 
1778,  Vere  Earl  Poulett  demised  and  granted  to  John  Perkins 
certain  premises  therein  described,  being  within  and  .parcel  of 
the  manor  of  Marshwood,  in  the  county  of  Dorset,  then  in  the 
possession  of  Perkins  or  his  assigns,  except  and  always  reserved 
out  of  the  demise  and  grant  unto  the  Earl,  his  heirs  and  assigns, 
all  royalties,  franchises,  mines,  and  quarries,  and  the  produce 
thereof.  And  also  all  timber  trees  and  other  trees,  but  not  the 
annual  fruit  thereof,  and  all  saplings  and  standils  likely  to 
become  trees,  then  or  thereafter  growing,  or  being  in  or  upon  the 
demised  premises,  with  free  liberty  of  ingress,  egress,  and  regress, 
for  the  said  Earl,  his  heirs  and  assigns,  into,  upon,  and  from  the 
said  demised  premises,  to  search  for,  fell,  cut  down,  work  up,  dig, 
take,  and  carry  away  the  same,  and  to  plant  any  new  tree  or 
trees  in  the  banks  of  the  hedges  of  the  said  premises ;  to  hold 
unto  Perkins,  his  executors,  administrators,  and  assigns,  from 
and  immediately  after  the  death  of  the  said  John  Perkins  for  the 
term  of  ninety-nine  years,  if  three  persons  therein  named  should 
so  long  live,  under  the  yearly  rent  therein  mentioned :  proviso, 
that  if  Perkins,  his  executors,  &c.,  should,  *during  the  term,  [  *843  ] 
commit  or  suffer  to  be  committed,,  on  any  part  of  the  premises, 
any  waste  or  damage  to  the  value  of  10«.,  or  should  cut  down  or 
fell  any  maiden  or  sound  pollard  tree,  or  top,  poll,  or  injure  any 
maiden  tree  then  or  thereafter  growing  or  standing  on  the  said 
premises,  without  the  licence  of  the  Earl,  his  heirs  or  assigns, 
first  had  or  obtained,  the  lease  should  be  void.  The  interest  of 
Earl  Poulett  in   the  demised  premises  having  vested-  in   the 
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BuLLSK  plaintifif,  the  defendant,  who  was  tenant  of  the  demised  premises 
Denniko.  to  the  devisee  of  Perkins  in  1824,  and  while  two  of  the  three  cestui 
que  vies  mentioned  in  the  lease  were  in  being,  cut  down  three 
apple  trees  which  had  been  planted  by  the  tenant  after  the 
granting  of  the  lease.  It  was  contended  that  apple  trees  were 
not  excepted  out  of  the  demise,  and,  consequently,  that  the 
reversioner  could  not  maintain  trespass  ;  and  Wyndliavi  v.  Way^ 
was  cited.  The  learned  Judge  reserved  the  point,  and  a  verdict 
having  been  found  for  the  plaintiff,  a  rule  nisi  for  entering  a 
nonsuit  was  obtained  in  last  Easter  Term. 

[After  argument :] 

[  847  ]       Baylby,  J. : 

I  incline  to  think  that  apple  trees  are  not  within  the  exception. 
It  is  a  general  rule  of  construction  that  where  there  is  any 
reasonable  degree  of  doubt  as  to  the  meaning  of  an  exception  in 
a  lease,  the  words  of  the  exception  being  the  words  of  the  lessor, 
are  to  be  construed  favourably  for  the  lessee,  and  against  the 
lessor :  The  Earl  of  Cardigan  v.  Armitage.  I  The  question  in  this 
case  is,  whether  looking  to  the  subject  matter  of  the  demise,  and 
the  several  clauses  of  the  lease,  fruit  trees  were  clearly  intended 
to  be  excepted,  or  whether  there  be  any  reasonable  degree  of 
doubt  whether  that  were  intended  or  not.  Now  a  grant  of "  timber 
trees  and  other  trees"  will  not  pass  fruit  trees.  Here  the 
exception  is,  ''  of  all  timber  trees,  and  other  trees,  but  not  the 
annual  fruit  thereof."  Some  meaning  must,  undoubtedly,  be 
given  to  the  latter  words,  for  if  the  fruit  saved  was  the  fruit  of 
orchard  trees,  it  would  follow  that  the  bodies  of  those  trees  would 
be  within  the  exception.  But  the  term  '*  fruit  "  in  legal  accep- 
tation is  not  confined  to  the  produce  of  those  trees  which  in 
popular  language  are  called  fruit  trees,  but  applies  also  to  the 
produce  of  oak,  elm,  and  walnut  trees.  In  the  old  books  the 
lessee  is  stated  to  have  an  interest  in  the  trees  in  respect  of 
the  shade  for  cattle,  and  the  fruit  thereof.  Therefore  the  words 
''  the  annual  fruit  thereof "  may  be  satisfied  by  applying  them  to 

t  13  B.  E.  607  (4  Taunt.  316).  3  Dowl.  &  Rv.  414). 

t  26  B.  B.  313  C2  B.  &  0.  197; 
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the  produce  of  timber  trees,  and  that  bemg  so,  it  does  not  appear  Bullen 
*clearly  from  the  language  of  the  exception  that  fruit  trees  were  dksnino. 
intended  to  be  included  in  it,  and  then,  unless  there  are  other  [  *848  ] 
clauses  in  the  lease  from  which  that  intention  can  be  clearly 
collected,  we  are  bound  according  to  the  rule  of  construction  to 
which  I  have  already  alluded,  to  hold  that  they  are  not  excepted 
out  of  the  demise.  Looking  to  the  nature  of  the  subject  matter 
of  the  demise,  which  is  land  situate  in  a  county  where  cider  is 
made,  and  where  apples-  constitute  a  great  part  of  the  annual 
produce,  I  think  it  is  not  very  likely  that  the  lessor  would  make 
apple  trees  the  subject  of  express  exception,  because,  as  the 
lessee  was  at  all  events  to  have  the  apple  trees  standing  during 
his  term,  the  lessor  by  the  exception  could  acquire  a  right  only 
to  the  body  of  the  tree  if  it  happened  to  be  blown  down,  and  that 
would  be  of  little  or  no  value.  It  is  probable,  besides,  that  the 
tenant  would  not  consent  to  have  the  apple  trees  excepted, 
because  it  would  subject  him  to  great  difficulties  in  the  manage- 
ment and  regulation  of  his  farm,  for  if  the  trees  were  to  belong 
to  the  landlord,  the  tenant  could  not  cut  them  down,  even  if  they 
became  barren.  Then  we  find  in  the  lease  a  proviso  that  the 
lessor  may  re-enter  if  the  tenant  lops  or  tops  any  maiden  tree. 
A  newly  planted  apple  tree  is  a  maiden  tree,  and  yet,  if  it  be 
included  in  the  exception,  the  tenant  will  not  be  at  liberty  to  lop 
it,  and  unless  it  be  lopped  it  will  produce  nothiug.  There  is  a 
liberty  reserved  to  the  landlord  to  plant  any  new  trees  in  the 
banks  and  hedges.  Now  if  that  clause  had  been  intended  to 
include  apple  trees,  it  cannot  be  supposed  that  the  liberty  would 
have  been  confined  to  banks  and  hedges.  There  is  one  clause  in 
the  lease  which  caused  me  to  entertain  a  doubt  during  the  course 
of  the  argument,  I  mean  that  by  *which  the  tenant  covenants,  in  [  •849  ] 
the  place  of  every  timber  or  other  tree  thrown  down  and  decayed 
daring  the  term,  to  plant  or  set  another  fresh  grown  young  tree 
of  the  same  kind  in  its  stead.  As  there  is  no  other  express 
stipulation  by  the  tenant  to  plant  any  tree,  it  occurred  to  me 
that  it  must  have  been  intended  to  include  apple  trees,  but  upon 
farther  consideration  I  think  that  such  a  consequepce  does  not 
necessarily  follow.  The  landlord,  probably,  may  have  thought 
it  unnecessary  to  have  an  express  covenant  for  that  purpose, 
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BuLLEK  because  it  would  be  so  much  to  the  interest  of  the  tenant  to  plant 
DsinaMo.  apple  trees.  Then,  as  it  does  not  appear  that  the  word  ''tree" 
in  the  other  parts  of  the  lease  was  intended  to  include  apple 
trees,  and  as  the  tenant's  continuing  to  have  right  to  the  fruit 
trees  does  not  in  any  degree  militate  against  the  interest  of  the 
landlord,  for  the  tenant  is  not  at  liberty  to  destroy  the  trees  in 
the  orchard,  it  seems  to  me  there  is  nothing  in  the  other  clauses 
of  the  lease  to  shew  clearly  that  the  parties  intended  to  include 
apple  trees  in  the  exception.  And  as  the  words  of  the  exception 
will  not  of  necessity  include  them,  I  think  the  words  of  the 
saving  part  do  not  make  it  clear  that  the  parties  so  intended, 
but  leave  the  matter  in  doubt,  and  then  the  words  of  the  excep- 
tion must  be  construed  in  favour  of  the  lessee,  and  against  the 
lessor,  and  so  construing  them  I  think  we  are  bound  to  hold  that 
apple  trees  are  not  within  the  exception.  The  rule  for  entering 
a  nonsuit  must,  therefore,  be  made  absolute. 

HOLROYD,  J. : 

The  question  in  this  case  arises  upon  a  regular  lease  by 
indenture,  containing  all  the  formal  parts  belonging  to  such  an 
instrument.  It  is  therefore  to  be  construed  according  to  the 
rules  of  law  laid  down  for  the  construction  of  such  instruments, 
£  *860  ]  and  in  the  *sense  which,  by  prior  decisions,  has  been  imposed 
upon  the  words  there  used.  If  any  other  meaning  had  been 
intended,  that  should  have  been  expressed  in  clear  unambiguous 
language.  Here  is  a  demise  of  certain  premises  with  an  exception 
of  timber  trees  and  other  trees,  but  not  the  fruit  thereof.  Now 
it  is  a  rule  of  construction,  that  where  there  is  a  grant  and  an 
exception  out  of  it,  the  words  of  the  exception  are  to  be  con- 
sidered as  the  words  of  the  grantor,  and  to  be  construed  in  favour 
of  the  grantee.!  And  there  are  several  authorities  to  shew,  that 
the  words  **  other  trees  "  do  not  extend  to  fruit  trees.  If  fruit 
trees  are  not  included  in  the  first  part  of  the  exception,  and  if 
the  words  of  the  exception  are  to  be  considered  the  words  of  the 
lessor,  and  to  be  construed  in  favour  of  the  lessee,  the  question 
is,  what  is  the  effect  of  the  saving  words,  "  not  the  annual  fruit 
thereof?"      They  were  intended  to  operate  in  favour  of  the 

t  5  Co.  Rep.  10  b. 
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lessee.    But  it  is  argued,  that  they  shall  operate  against  him  by      bullen 

extending  the  exception.    We  cannot  infer  that  to  have  been  the     dekning. 

intention  of  the  parties,  if  those  words  can  have  any  other  legal 

effect  consistent  with  the  sense  imposed  by  prior  decisions  on  the 

words  **  timber  trees  and  other  trees."     Now  the  word  "  fruit," 

in  our  old  law  books,  is  frequently  used  to  denote  the  produce, 

not  only  of  orchard  but  of  timber  trees  ;  and  if  that  word  be  so 

construed  here,  the  saving  will  not  have  the  effect  of  operating 

against  the  lessee,  by  enlarging  the  exception.    I  think  that  it 

ought  to  be  construed  in  that  sense,  and  so  construing  it,  apple 

trees  are  not  within  the  exception.    I  think  that  this  construction 

is  consistent  with  the  other  parts  of  the  lease  which  have  been 

commented  on  by  my  brother  Bayley.    If  the  parties  had  intended 

to  *except  apple  trees,   they  should  have  used  words  which,       [  '^si  ] 

consistently  with  former  decisions,  would  leave  no  doubt  of  that 

intention. 

LiTTLBDALE,    J.  : 

I  am  of  the  same  opinion.  The  word  "trees,"  generally 
speaking,  means  wood  applicable  to  buildings,  and  does  not 
include  orchard  trees.  The  words, "  not  the  annual  fruit  thereof," 
may  apply  either  to  the  produce  of  orchard  or  to  that  of  timber 
trees.  Those  words  may,  therefore,  be  satisfied  without  holding 
them  to  apply  to  the  produce  of  orchard  trees.  And  as  it  is 
doubtful  whether  it  was  intended  to  except  fruit  trees,  the  words 
of  the  exception  must  be  construed  favourably  for  the  lessee.  I 
think  we  are  therefore  bound  to  hold  that  fruit  trees  do  not 
come  within  it,  and  that  this  rule  must  be  made  absolute. 

Rule  absolute. 
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DOE  D.  Earl  of  DAELINGTON  v.  BOND  and  Others. 

SIL  '  (5  Bam.  &  Cress.  855—857  :  S.  C.  8  Dowl.  &  Ry.  738  ;  5  L.  J.  K.  B.  68.) 

L  ®^^  3  Where  a  lease  contained  a  proviso  for  re-entry  if  the  lessee  com- 

mitted waste  to  the  value  of  104.,  and  the  lessor  re-entered,  and  brought 
ejectment  in  consequence  of  the  tenant's  having  pulled  down  some  old 
buildings  of  more  than  10«.  value,  and  substituted  others  of  a  different 
description:  Held,  that  the  waste  contemplated  in  the  proviso  wae 
waste  producing  an  injury  to  the  reversion,  and  that  it  was  a  question 
for  the  jury,  whether,  under  all  the  circumstances,  such  waste  to  the 
value  of  10«.  had  been  committed. 

Ejectment  for  premises  in  Camelford  in  the  county  of  Cornwall. 
Plea,  the  general  issue.  At  the  trial  before  Gaselee,  J.  at  the 
Cornwall  Spring  Assizes,  1826,  it  appeared,  that  in  1805,  the 
premises  in  question  had  been  demised  to  one  Abel  Uglow,  by 
the  trustees  under  the  will  of  Sir  W.  Molesworth,  for  ninety-nine 
years,  determinable  on  three  lives,  which  were  still  in  being.  In 
1819  the  lessor  of  the  plaintiff  became  assignee  of  the  reversion, 
and  in  1828  the  Marquis  of  Hertford,  under  whom  the  defendants 
held,  became  assignee  of  the  lease.  The  premises,  at  the  time 
of  the  demise,  consisted  of  a  building  one  storey  high,  occupied 
as  two  tenements,  and  a  back  lin-hay  or  bullock-house,  and  a 
garden.  In  the  lease,  there  was  a  proviso  that,  **  if  the  lessee, 
his  executors,  administrators,  or  assigns,  should  commit,  or  permit 
any  manner  of  waste  in  or  upon  the  demised  premises  to  the 
value  of  lOj).,  and  the  same  did  not  amend,  or  other  satisfaction 
for  the  same  give  within  three  months  after  notice,  the  lessor 
might  re-enter."  In  October,  1824,  certain  alterations  were 
commenced  by  order  of  the  Marquis  of  Hertford.  The  building, 
before  occupied  as  two  tenements,  was  raised,  and  converted  into 
five  separate  dwellings.  The  back  lin-hay  or  bullock-house  was 
pulled  down,  the  materials  of  which  were  worth  lOi.,  and  the 
workmen  began  to  erect  a  building  on  the  site,  which  was  intended 
[  *856  ]  for  three  cottages ;  but  before  it  was  completed,  *the  lessor  of 
the  plaintiff  caused  an  adit  to  be  dug  under  the  premises,  (by 
virtue  of  a  power  to  open  mines,  &c.,  reserved  in  the  lease),  and 
certain  other  mining  operations  were  carried  on,  which  destroyed 
the  new  buildings.  On  the  10th  of  October,  1825,  notice  was 
served  upon  the  Marquis  of  Hertford,  and  the  tenants  in  posses- 
sion, requiring  them  to  restore  the  premises  to  the  state  in  which 
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they  were  at  the  date  of  the  lease,  within  three  months  from  that        doe  d. 

time ;  and  nothing  having  been  done  in  pursuance  of  the  notice,  darlinoton 

this   action  was  commenced.     For  the  defendants  it  was  con-        ^^' 

Bond. 

tended,  amongst  other  things,  that  the  evidence  did  not  prove 
waste  to  the  value  of  10«.  Several  points  were  left  to  the  jury, 
but  no  question  was  put  to  them  as  to  the  amoimt  of  waste 
committed.  A  verdict  having  been  found  for  the  plaintiff,  a  rule 
nisi  for  a  new  trial  was  granted  in  Easter  Term,  on  the  ground 
that  the  jury  ought  to  have  found  the  value  of  the  waste. 

Carter  now  shewed  cause,  and  contended,  that  the  removal 
of  the  bullock-house  was  clearly  waste,  and  that  as  the  materials 
of  it  were  proved  to  have  been  worth  lOi.,  there  could  be  no  doubt 
that  the  removal  of  that  building  was  waste  to  the  value  of  IOj;. 
If,  indeed,  the  old  bullock-house  had  been  pulled  down  merely 
for  the  purpose  of  rebuilding  it,  and  it  had  been  accordingly 
rebuilt,  that  would  not  have  been  waste ;  but  here  buildings  of 
a  different  nature  were  substituted  for  it.  The  erection  of  those 
new  buildings  could  not  alter  the  character  of  the  act  which  had 
before  been  done,  nor  could  the  value  of  them  be  set  off  so  as  to 
reduce  the  value  of  the  waste  committed. 

Baylby,  J. :  [  857  ] 

It  seems  to  me  that  the  meaning  of  the  proviso  is,  that  the 
lessor  shall  be  at  liberty  to  re-enter  if  waste  be  done  producing 
an  injury  to  the  reversion  to  the  value  of  10«.,  and  the  same  be 
not  amended  or  satisfaction  made  for  it  within  three  months 
after  notice.  But  in  this  case  it  was  possible  that  the  value  of 
the  reversion  might  be  increased  by  the  alteration ;  it  was,  there- 
fore, a  question  for  the  jury,  whether  waste  to  the  value  of  10«. 
had  been  committed.  As  that  question  was  not  submitted  to 
their  consideration,  I  think  that  the  rule  for  a  new  trial  must  be 
made  absolute. 

HoLROTD  and  Littledale,  JJ.  concurred. 

Rule  absolute. 


488  1826.     K.  B.     5  B.  &  C.  857—858.  ^k.r. 


1826.  HENEY  SIMMONS  v,  HEZEKIAH  SWIFT.f 

Oct,  31. 


[867] 


(5  Bam.  &  Cress.  857—865  ;  8  Dowl.  &  By.  693 ;  5  L.  J.  K.  B.  10.) 

Where  the  owner  of  a  stack  of  bark  entered  into  a  contract  to  sell  it 
at  a  certain  price  per  Um^  and  the  purchaser  agreed  to  take  and  pay  for 
it  on  a  day  specified,  and  a  part  was  afterwards  weighed  and  delivered 
to  him:  Held,  that  the  property  in  the  residue  did  not  vest  in  the 
purchaser  until  it  had  been  weighed,  that  being  necessary  in  order  to 
ascertain  the  amount  to  be  paid,  and  that,  even  if  it  had  vested,  the 
seller  could  not,  before  that  act  had  been  done,  maintain  an  action  for 

goods  sold  and  delivered. 

ISDEBITATUS  ASSUMPSIT  for  bark  sold  and  delivered,  the 
usual  money  counts,  and  a  count  upon  an  account  stated.  At 
the  trial  before  Littledale,  J.,  at  the  Spring  Assizes  for  the 
county  of  Monmouth,  1826,  the  jury  found  a  verdict  for  the 
plaintiff  for  the  sum  of  1062.  8«.  8(2.,  subject  to  the  opinion  of 
this  Court  upon  the  following  case.  The  plaintiff  and  defendant 
[  '858  ]  were  *both  dealers  in  timber  and  bark,  the  plaintiff  residing  at 
Whitebrook,  in  Monmouthshire,  and  the  defendant  in  the  town 
of  Monmouth.  Previously  to  the  28rd  of  October,  1824,  the 
plaintiff  was  possessed  of  a  quantity  of  oak  bark,  which  was 
stacked  at  a  place  called  Bedbrook,  on  the  banks  of  the  river 
Wye,  about  two  miles  below  the  town  of  Monmouth,  and  which 
in  July  preceding  weighed  twenty  tons.  Upon  the  28rd  of 
October  the  following  agreement  for  the  sale  of  the  said  bark  was 
signed  by  the  plaintiff  and  the  defendant.  *^  I  have  this  day  sold 
the  bark  stacked  at  Bedbrook,  at  9Z.  5«.  per  ton  of  twenty-one 
hundred  weight,  to  Hezekiah  Swift,  which  he  agrees  to  take,  and 
pay  for  it  on  the  80th  of  November." 

It  was  afterwards  verbally  agreed  between  the  parties,  that  one 
William  Simmons,  a  brother  of  the  plaintiff,  should  see  the  bark 
weighed  on  behalf  of  the  plaintiff,  and  one  James  Diggett  should 
see  it  weighed  on  behalf  of  the  defendant.    Within  five  days 

t  See  the  Sale  of  Goods  Act.  1893  (56  &  57  Vict.  c.  71,  s.  18,  rule  3). 
— R.  C. 
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after  the  signing  of  this  agreement,  the  defendant  sent  several  of  Simmons 
his  barges  and  his  servants  to  Bedbrook,  and  took  a  quantity  swift. 
of  the  bark,  amounting  to  8  tons  14  cwt.  He  sent  for  William 
Simmons,  who  was  at  work  in  a  wood  near  to  Bedbrook,  to  see 
the  bark  weighed  on  behalf  of  his  brother,  which  William 
Simmons  accordingly  did,  and  was  paid  for  his  trouble  by  his 
brother's  wife.  William  Simmons  said  he  was  not  directed  by 
his  brother  to  see  the  bark  weighed,  and  did  not  know  that  it 
had  been  sold  imtil  he  was  fetched  from  the  wood  by  the  defen- 
dant's messenger.  James  Diggett  attended  the  weighing  on  the 
part  of  the  defendant.  The  bark  so  taken  by  the  defendant  was 
carried  by  his  barges  down  the  river  Wye  to  Chepstow.  The 
remainder  of  the  stack  was  covered  with  a  tarpaulin  belonging 
to  the  defendant,  *but  which  tarpaulin  had  been  upon  the  [  *859  ] 
premises  at  Bedbrook,  having  been  lent  by  the  defendant  for 
that  purpose  to  the  person  who  sold  the  bark  to  the  plaintiff; 
and  had  been  used  to  cover  a  part  of  the  stack  before  the  signing 
of  the  agreement  by  the  plaintiff  and  defendant.  About  eight 
or  nine  days  after  part  of  the  bark  had  been  so  removed  by 
the  defendant,  a  Mr.  James  Madley,  upon  whose  premises  at 
Bedbrook  the  bark  was  stacked,  met  the  defendant,  and  asked 
him  when  he  intended  to  take  the  remainder  of  the  bark  away, 
as  it  was  stacked  over  part  of  a  sawpit  which  he  (Madley)  wanted 
to  use;  the  defendant  answered  that  he  should  have  it  taken 
away  in  a  few  days.  The  defendant  did  not  at  any  time  take 
away  the  remainder  of  the  bark,  nor  was  it  weighed.  Towards 
the  latter  end  of  November  there  was  an  extraordinary  flood, 
which  overflowed  the  banks  of  the  river  Wye,  and  rose  nearly  to 
the  height  of  five  feet  around  the  remainder  of  the  stack  of  bark, 
and  did  it  very  considerable  injury.  There  was  sufl&cient  time 
for  the  defendant  to  have  removed  the  whole  of  the  bark  before 
the  flood  happened.  The  defendant  was  seen  examining  the 
remainder  of  the  bark  after  it  had  been  injured  by  the  flood,  and 
the  tarpaulin  before  mentioned  remained  upon  the  bark  until 
the  28th  of  January,  1825,  when  it  was  removed  by  some  of  the 
defendant's  servants  who  were  passing  up  the  river  in  a  barge. 
On  the  4th  day  of  December,  1824,  the  plaintiff  called  at  the 
defendant's  counting-house,  and  the  defendant  said  he  was  ready 
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siHMOKs      to  pay  for  the  bark  which  had  been  removed,  viz.  8  tons  14  cwi, 

8WIFT.       And  by  the  plaintiff's  direction  on  account  was  made  out  of  the 

bark  which  the  defendant  had  taken  away  as  aforesaid,  and  the 

[  'SfiO]  defendant  paid  the  amount  by  a  cheque,  *which  was  duly 
honoured.  The  plaintiff  signed  the  account  as  settled,  but  at  the 
same  time  said  that  no  advantage  should  be  taken  of  his  so 
doing,  and  required  the  defendant  to  take  and  pay  for  the  rest 
of  the  bark,  which  he  refused  to  do.  Bark  is  an  article  which 
varies  very  considerably  in  weight  according  as  the  air  is  moist  or 
dry,  and  according  to  the  season  of  the  year.  The  question  at 
the  trial  was,  whether  the  plaintiff  was  entitled  to  recover  in  this 
action  for  the  bark  which  remained  standing  at  Bedbrook. 
According  to  the  weight  of  the  bark  in  July  preceding,  a  quantity 
remained,  which  at  the  price  mentioned  in  the  agreement  of 
28rd  of  October,  1824,  amounted  to  the  sum  of  1062.  5$.  Sd.,  for 
which  the  verdict  was  taken. 

[After  argument :] 

[  862  ]       Bayley,  J. : 

Two  questions  are  involved  in  this  case:  first,  whether  the 
property  in  the  bark  was  vested  in  the  defendant  so  as  to  throw 
all  risks  upon  him ;  secondly,  whether  there  had  been  such  a 
delivery  of  the  bark  as  would  support  this  form  of  action.  It  is 
not,  perhaps,  necessary  to  give  any  opinion  upon  the  first  point, 
but  I  think  it  right  to  do  so,  as  it  is  most  satisfactory  to  deter- 
mine the  case  upon  the  main  ground  taken  in  argument.  I  think 
that  the  property  did  not  vest  in  the  defendant  so  as  to  make 
him  liable  to  bear  the  loss  which  has  occurred.  Generally 
speaking,  where  a  bargain  is  made  for  the  purchase  of  goods, 
and  nothing  is  said  about  payment  or  delivery,  the  property 
passes  immediately,  so  as  to  cast  upon  the  purchaser  all  future 
risk,  it  nothing  further  remains  to  be  done  to  the  goods ;  although 
he  cannot  take  them  away  without  paying  the  price.  If  any 
thing  remains  to  be  done  on  the  part  of  the  seller,  until  that  is 
done  the  property  is  not  changed.  In  Iiu{jg  v.  Minetty^  and 
Wallace  v.  Breeds,  J  the  thing  which  remained  to  be  done  was  to 

t  10  B.  E.  476  (11  East,  210).  J  12  R.  R.  42a  (13  East,  522). 
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♦vary  the  nature  or  quantity  of  the  commodity  before  delivery ;      Simmons 

that  was  to  be  done  by  the  seller.     In  other  cases  the  thing  sold       swiVt. 

was  to  be  separated  from  a  larger  quantity  of  the  same  com-      [  *s^^  1 

modity.     This  case  was  different ;  the  subject  matter  of  the  sale 

was  clearly  ascertained.     The  defendant  agreed  to  buy  the  bark 

stacked  at  Bedbrook,  meaning,  of  course,  all  the  bark  stacked 

there ;  but  it  was  to  be  paid  for  at  a  certain  price  per  ton.     The 

bargain  does  not  specify  the  mode  in  which  the  weight  was  to  be 

ascertained,  but  it  was  necessary  that  it  should  be  ascertained 

before   the  price  could  be  calculated,  and  the  concurrence  of 

the  seller  in  the  act  of  weighing  was  necessary.     He  might 

insist  upon  keeping  possession  until  the  bark  had  been  weighed. 

If  he  was  anxious  to  get  rid  of  the  liability  to  accidental  loss,  he 

might  give  notice  to  the  buyer,  that  he  should  at  a  certain  time 

weigh  the  bark,  but  until  that  act  was  done  it  remained  at  his 

risk.     In  Hanson  v.  Meyerf  weighing  was  the  only  thing  that 

remained  to  be  done,  there  was  not  any  express  stipulation  in 

the  contract  that  the  starch  (the  subject  matter  of  that  contract) 

should  be  weighed;  that  was  introduced  in  the  delivery  order, 

but  the  nature  of  the  contract  made  it  necessary.     So  here  the 

contract  made  weighing  necessary,  for  without  that,  the  price 

could  not  be  ascertained.     Suppose  the  plaintiff  had  declared 

specially  upon  this  contract,  he  must  have  alleged  and  proved 

that  he  sold  the  bark  at  a  certain  sum  per  ton,  that  it  weighed 

so  many  tops,  and  that  the  price  in  the  whole  amounted  to  such 

a  certain  sum.     The  case  of  Hanson  v.  Meyer  differs  from  this  in 

one  particular ;    viz.  that  the  assignees  of  the  vendee  who  had 

become  bankrupt  were  seeking  to  recover  the  goods  sold ;   but 

the  language  of  Lord  Ellenborouoh  as  to  the  *neces8ity  of      [  •864  ] 

weighing  in  order  to  ascertain   the  price  before  the  property 

could  be  changed,  is  appUcable  to  the  present  case,  and  decides 

it.     I  therefore  think  that  the  bark  which  remained  unweighed 

at  the  time  of  the  loss  was  at  the  risk  of  the  seller ;  and  even 

if  the  property  had  vested  in  the  defendant,  I  should  have 

thought  that  it  had  not  been  delivered,  and  consequently  that 

the  price  could  not  be  recovered  on  a  count  for  goods  sold  and 

deUvered. 

t  8  B.  R  572  (6  East,  614  ;  2  Smith,  670). 


442  1826.     K.  B.     5  B.  &  C.  864—865.  [r.r. 

SiMMOXS        HOLROYD,  J.  I 

V, 

Swift.  I  also  think  that  the  plaintiff  cannot  recover.    By  a  contract 

for  the  sale  of  specific  goods,  it  is  true,  as  a  general  position, 
that  the  property  is  changed,  although  the  seller  has  a  lien  for 
the  price,  unless  the  contract  is  for  a  sale  upon  credit ;  then  the 
goods  remain  at  the  risk  of  the  buyer.  But  Hanson  v.  Meyer 
is  a  direct  authority,  that  in  such  cases  as  the  present  the  seller 
does  not  part  with  the  goods  until  the  weighing  has  been  accom- 
plished. Secondly,  I  think  that  the  bark  was  not  delivered.  If 
there  was  a  delivery  the  seller  could  have  no  lien  for  the  price, 
even  if  the  contract  did  not  make  the  bark  deliverable  until  the 
80th  of  November;  there  was  neither  a  performance  of  the 
weighing  nor  an  offer  to  perform  it. 

LiTTLEDALE,  J.  : 

I  entertain  some  doubt  whether  the  property  did  not  pass  by 
this  contract ;  and  that  doubt,  as  it  seems  to  me,  is  not  incon- 
sistent with  the  decision  in  Hanson  v.  Meyer,  The  question 
there  was,  whether  the  assignees  of  the  purchaser  had  a  right 
to  call  for  a  delivery  of  the  goods  sold.  Lord  Ellenborouoh 
said,  payment  of  the  price  and  the  weighing  of  the  goods  neces- 
[  •866  ]  sarily  preceded  the  absolute  vesting  of  the  property ;  *which 
expression  I  take  to  have  been  used  with  reference  to  the  then 
question,  viz.  whether  the  property  had  so  vested  in  the  pur- 
chaser as  to  entitle  his  assignees  to  claim  the  delivery.  So  in 
this  case,  although  the  property  might  vest  in  the  purchaser, 
it  would  not  follow  that  he  could  enforce  a  delivery  until  the 
weight  of  the  bark  had  been  ascertained,  and  the  price  paid. 
Here  there  was  not  a  delivery  in  fact,  nor  was  the  delivery  of 
part  a  constructive  delivery  of  the  whole.  This  differs  from  the 
cases  of  lien  or  stoppage  in  transitu^  in  which  it  may  be  con- 
sidered, that  a  delivery  of  part  is  in  the  nature  of  a  waiver  of 
the  lien,  or  right  to  stop  in  transitu.  I  think  further,  that  an 
action  for  goods  bargained  and  sold  would  not  lie  merely  because 
the  property  passed.  The  mere  bargain  would  not  suffice, 
because  no  specific  price  was  fixed,  nor  could  the  plaintiff* 
recover  on  a  quantum  valebat;  for  the  contract  was  to  pay  by 
weight ;  and,  therefore,  until  the  commodity  was  weighed  there 
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would  be  nothing  to  guide  the  jury  in  the  amount  of  damages      Sihhoks 

to  be  given.     The  seller  was  at  all  events  bound  to  offer  to       sw%t. 

weigh  the  bark,  but  he  never  did  so.    For  these  reasons  I  think 

he  cannot  recover. 

Poatea  to  the  defendant. 
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182B.  RIGHT  D.   SHORTKIDGE  and   Others  ». 

Junt  23. 

—  JAMES   CREBER. 

r  8«6  ] 

(5  Barn.  &  Cress.  866—874 ;  S.  C.  8  Dowl.  &  Ry.  718 ;  4  L.  J.  K.  B.  324.) 

A.  B.  devised  land  to  trustees  in  trust  to  permit  his  daughter  to 
receive  the  rents  to  her  own  use  for  her  life,  and  from  and  after  her 
death  he  devised  the  same  '^  unto  the  heirs  of  the  body  of  his  daughter, 
share  and  share  alike,  their  heirs  and  assigns  for  ever."  At  the  time  of 
the  death  of  the  testator  the  daughter  had  one  child,  and  afterwards  had 
eleven  others:  Held,  that  the  words  ''hftirs  of  the  body"  in  this  will 
meant  children  ^  and  that  the  child  bom  before  the  testator*s  death  took 
a  vested  remainder  in  fee,  subject  to  open  and  let  in  those  who  might  be 
bom  afterwards. 

Ejectment  for  the  recovery  of  messuages  and  lands  in  the 
parish  of  Buckland  Monachorum,  in  the  county  of  Devon.  At 
the  trial  before  Littledale,  J.,  at  the  last  Summer  Assizes  for  the 
county  of  Devon,  the  jury  found  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  this  Court  on  the  following  case  : 

Richard  Northmore,  of  Sheepstor,  in  the  said  county,  being 
seised  in  fee  of  the  premises  in  question,  by  his  last  will  and 
testament,  bearing  date  the  28rd  of  June,  1764,  and  duly  executed 
and  attested  for  the  passing  of  real  estates  of  inheritance, 
devised  as  follows:  I  give  and  bequeath  unto  my  said  wife, 
M.  Northmore  and  Elizabeth  Northmore,  all  that  my  messuage 
and  tenement  called  Sowton,  being  in  the  parish  of  Buckland 
Monachorum,  in  the  said  county,  and  the  reversion  and  rever- 
sions, remainder  and  remainders  thereof,  to  hold  to  them,  their 
heirs  and  assigns,  in  trust,  to  permit  and  suffer  my  said  wife, 
M.  Northmore,  to  inhabit,  dwell  in,  use,  occupy,  and  enjoy  the 
parlour  and  chamber  over  the  south  side  of  the  dwelling-house 
on  the  said  premises,  until  the  determination  of  the  term  which 
J.  Foot  now  hath  of  and  in  the  tenement  of  Coombe  Hill,  without 
paying  any  rent  or  other  consideration  therefor ;  and  to  permit 
and  suffer  my  daughter  Joan,  now  the  wife  of  Jacob  Creber,  and 
her  assigns,  from  and  immediately  after  my  death,  to  hold  and 
[  •867  ]  enjoy,  and  to  receive  and  *take  the  rents,  issues,  and  profits  of 
all  and  every  of  the  said  premises,  except  as  aforesaid  to  her  and 
their  own  use  and  benefit,  for  and  during  the  term  of  her  natural 
life,  free  and  clear  of  and  from  her  said  husband,  Jacob  Creber, 
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and  80  that  he  may  not  intermeddle  therewith,  and  that  the  same  Right 
may  not  be  subject  or  liable  to  the  payment  of  any  of  his  debts ;  cbebeb. 
and  from  and  after  her  death,  then  I  give,  devise,  and  bequeath 
the  same  and  every  part  thereof,  unto  the  heirs  of  the  body  of 
the  said  Joan  Greber,  share  and  share  alike,  their  heirs  and 
assigns  for  ever."  The  testator  died  so  seised  in  January,  1766, 
without  altering  or  revoking  his  will,  leaving  the  said  Jacob 
Creber  and  Joan  his  wife  him  surviving.  Joan  Creber,  at  the 
death  of  the  testator,  had  one  child,  Richard.  She  subsequently 
had  eleven  other  children,  and  died  in  1811.  The  first  five,  the 
seventh,  tenth,  and  eleventh  died  in  her  lifetime  intestate  and 
without  issue.  Mary,  the  sixth,  and  Henry,  the  ninth,  are  repre- 
sented by  the  defendant  James,  who  was  the  twelfth  and  last 
child,  their  interest  having  been  duly  conveyed  to  him.  Both 
survived  their  mother,  Joan  Creber.  William,  the  eighth,  died 
in  1800,  but  he  left  two  daughters  now  living,  who  are  the  lessors 
of  the  plaintiff.  Henry  was  the  eldest  surviving  son  at  his 
mother's  death,  but  William  was  his  elder  brother,  and  repre- 
sented by  his  daughters. 

The  said  Jacob  Creber  the  father,  the  husband  of  Joan  Creber, 
the  devisee  named  in  the  will,  died  in  April,  1806,  and  upon  his 
death,  the  said  Joan  Creber,  his  wife,  went  and  lived  upon  the 
said  premises  called  Sowton,  with  her  son  James  Creber,  the 
defendant,  who  rented  the  same  of  her  at  822.  per  annum,  from 
thence  to  the  time  of  her  *death,  which  happened  on  the  28rd  of  [  *868 
December,  1811,  and  has  ever  since  remained  in  possession 
thereof. 

R.  Bayley  for  the  lessors  of  the  plaintiff : 

As  Joan  Creber  took  an  equitable  estate  for  life,  and  the  sub- 
sequent devise  to  the  heirs  of  her  body  carried  the  legal  estate, 
it  must  be  conceded  that  the  two  will  not  coalesce.!  Then  the 
lessors  of  the  plaintiff  take  by  purchase  contingent  remainders, 
for  they  being  the  two  daughters  of  the  eldest  son  of  Joan  Creber 
answer  the  description  of  heirs  of  the  body  of  Joan  Creber 
at  the  time  of  her  death:  Neivcoinen  v.  Bark}iam,l  Harris  v. 
Barnes.^     *     *     * 

t  Fearne,  52.  X  2  Vem.  729.  §  4  Burr.  2157  ;  S.  0.  664. 
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BioHT  Coleridge^  contra  : 

V, 

Cbzbbb.  First,  the  devise  being  to  the  heirs  of  the  body  of  Joan  Creber, 
[  869  ]  share  and  share  alike,  their  heirs  and  assigns,  created  a  joint 
tenancy,  or  a  tenancy  in  common.  Secondly,  the  remainder 
did  not  vest  until  the  death  of  the  tenant  for  life,  and  conse- 
quently the  lessors  of  the  plaintiff  are  not  entitled  to  more  than 
one  fourth.    ♦    ♦    * 

[  871  ]       Batlby,  J. : 

I  am  of  opinion  that  the  lessors  of  the  plaintiff  are  entitled  to 
recover,  not  the  whole,  but  ninfe-twelfths  only  of  the  estate 
devised  by  the  testator.  It  has  been  insisted  that  they  were 
entitled  to  recover  the  whole,  on  the  ground  that  the  words 
"heirs  of  the  body"  were  used  in  a  strict  legal  sense,  and  that 
they  applied  to  the  lessors  of  the  plaintiff,  who,  as  the  daughters 
of  the  eldest  son  of  Joan  Creber,  were  the  only  persons  who 
answered  that  description ;  and  that  would  be  true,  if  there  were 
nothing  on  the  face  of  the  will  to  shew  that  the  testator  used 
those  words  in  a  different  sense.  But  here  there  are  the  words 
"  share  and  share  alike,"  which  shew  that  the  testator  did  not 
mean  the  property  to  go  to  the  eldest  male  issue  only,  which  he 
must  have  intended  if  the  words  "  heirs  of  the  body  "  be  taken 
in  a  strict  legal  sense.  It  has  been  said  that  those  words  were 
not  used  in  a  strict  legal  sense  to  denote  the  eldest  male  issue, 
[  ^872  ]  but  that  the  testator  may  *have  contemplated  a  state  of  things 
very  remote,  but  which  actually  has  happened,  viz.  that  the 
eldest  son  should  leave  two  daughters,  who  would  then  be  heirs 
of  the  body  of  Joan  Creber,  and  might  take  share  and  share 
alike.  I  think  that  is  a  state  of  things  too  remote  to  be  sup- 
posed to  have  been  in  the  contemplation  of  the  testator.  The 
words  "  heirs  of  the  body "  not  being  used  in  the  strict  legal 
sense,  we  are  bound,  first,  to  ascertain  in  what  sense  they  were 
used.  When  that  is  ascertained,  then  the  will  must  receive  the 
same  construction  as  if  words  apt  and  proper  to  denote  the  inten- 
tion had  been  used  in  the  will,  instead  of  the  words  ''  heirs  of 
the  body,"  or  as  if  those  words  imported  the  very  sense  in  which 
they  were  used.  Then  if  the  words  **  heirs  of  the  body  "  were 
not  used  in  a  strict  legal  sense,  the  first  question  is,  in  what 
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sense  were  they  used?  I  think  they  were  used  in  a  sense  Right 
similar  to  that  expressed  by  the  words  "  descendants,  children,  crebeb. 
or  issue."  That  being  so,  if  the  testator  had  used  the  words 
children  or  issue,  which  are  words  apt  and  proper  to  express  the 
sense  in  which. he  used  the  words  "heirs  of  the  body,"  then, 
according  to  Doe  v.  Perryn,\  the  estate  limited  to  the  children 
was  a  contingent  remainder  in  fee,  which,  on  the  birth  of  each 
child,  vested  in  that  child,  subject  to  open  and  let  in  those  who 
were  bom  afterwards.  It  is  a  settled  rule,  that  wherever  a 
remainder  can  be  construed  to  be  a  vested  remainder,  it  is  to 
be  considered  vested,  and  not  contingent.  Because  if  the 
remainder  be  contingent,  it  is  liable  to  be  defeated  by  the 
destruction  of  the  previous  estate.  If  in  this  case  the  remainder 
was  contingent  as  long  as  Joan  Greber  lived,  the  trustees  might 
have  destroyed  it  by  *destroying  their  previous  estate.  Each  [  *873  ] 
taker  might  dispose  of  his  remainder,  whether  vested  or  con- 
tingent. But  if  it  was  contingent  it  might  be  destroyed.  I  am, 
therefore,  of  opinion  that  the  remainder  vested,  upon  the  death 
of  the  testator,  in  Bichard  Creber,  and  that  it  opened  on  the 
birth  of  each  child,  who  immediately  took  a  vested  remainder  in 
its  share ;  and  that  eight  having  died  without  disposing  of  their 
shares,  they  vested  in  the  lessors  of  the  plaintiff  as  the  represen- 
tatives of  the  eldest  brother.  The  several  cases  cited  as  to  the 
application  of  the  rule  nemo  est  hares  viventis,  do  not  apply  to 
the  present  case,  because  in  those  cases  there  was  nothing 
to  shew  that  the  testator  intended  to  use  the  words  "  heirs  of 
the  body  "  in  any  other  than  the  strict  legal  sense,  but  where  it 
can  be  collected  from  expressions  in  the  will,  that  those  words 
are  used  in  a  different  sense,  as  a  designation  of  a  person,  then 
the  remainder  vests  notwithstanding  the  general  rule,  that  nemo 
est  hares  viventis,  as  where  the  limitation  to  the  heirs  special  was 
qualified  by  the  words  "now  living  " :  Burchett  v.  Durdant,l  or 
some  other  circumstances,  have  appeared  in  the  will  to  manifest 
the  testator's  intention  that  the  estate  should  vest :  Long  v. 
Beaumond,^  Goodright  v.  White,\\  I  think  that  there  is  in 
this  case  sufficient  on  the  face  of  the  will  to  shew  that  the 

t  1  E.  B.  7o7  (3  T.  R.  484).  §  P.  Wms.  229. 

t  Carth.  154.  ||  2  Black.  1010. 
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Bight  words  "  heirs  of  the  body  "  were  used  to  denote  children,  and, 
Cbeber.  therefore,  that  it  was  the  intention  of  the  testator,  that  the 
remainder  should  vest  in  the  first-bom  child,  subject  to  open 
and  let  in  the  other  children  as  soon  as  they  came  into  esse. 
That  being  so,  the  lessors  of  the  plaintiff  are  entitled  to  recover 
nine-twelfths  of  the  property. 

[  874  ]  HOLROYD,  J. : 

I  think  that  the  lessors  of  the  plaintiff  are  entitled  to  recover 
nine-twelfths.  If  the  words  *'  heirs  of  the  body  "  are  to  be  con- 
strued strictly,  the  remainder  would  not  vest  till  Joan  Creber's 
death.  If  they  are  to  be  construed  to  mean  children,  then  the 
rule  nemo  est  hares  viventis  does  not  apply,  because  the  will  must 
be  construed  as  if  the  testator  had  used  in  the  devise  the  word 
"  children,"  instead  of  the  words  "  heirs  of  the  body."  It  has 
been  said,  that  the  testator  meant  those  children  only  who  were 
living  at  the  death  of  Joan  Creber.  There  is  nothing  in  the  will 
to  shew  that  that  was  his  meaning.  The  words  ''share  and 
share  alike,"  and  '*  their  heirs  and  assigns,"  shew  that  the 
words  "  heirs  of  the  body  "  were  not  used  in  a  strict  legal  sense. 
It  appears  to  me,  that  according  to  Gretton  v.  Haward.f  which 
is  very  applicable  to  the  present  case,  those  words  must  be  con- 
strued ''  children;"  and  that  being  so,  then  at  the  death  of  the 
testator  a  remainder  vested  in  Bichard,  which  was  divested  pro 
tanto  on  the  birth  of  every  child.  It  must  be  vested  in  its  nature, 
because  there  was  no  other  contingency  but  the  birth  of  children  ; 
and  there  is  nothing  in  the  will  to  shew  that  he  did  not  mean  all 
children.  I  think,  therefore,  that  by  the  words  "  heirs  of  the 
body,"  the  testator  intended  all  the  children  of  Joan  Creber,  not 
merely  those  who  were  living  at  the  death  of  Joan  Creber. 

LiTTLEDALE,  J.  concurred. 

Judgment  for  the  plaintiffs. 

t  6  Taunt.  94. 


VOL.  xxK.]       1826.     K.  B.     5  B.  &  C.  875—876.  449 


THE  DUKE  OF  SOMERSET  v.  FOGWELL.t  i826. 

JVot.  1. 
(5  Bam.  &  Cress.  875—886 ;  S.  C.  8  DowL  &  Ry.  747 ;  5  L.  J.  K.  B.  49.)  

Where  a  subject  is  owner  of  a  several  fishery  in  a  navigable  river,         L  ^'    J 
where  the  tide  flows  and  reflows,  granted  to  him  (as  must  be  presumed) 
before  Magna  Charta,  by  the  description  of  '*  separalem  piscariam,"  that 
is  an  incorporeal  and  not  a  territorial  hereditament,  and  a  term  for 
years  in  it  cannot  be  created  without  deed. 

Semble,  that  the  owner  of  a  several  fishery,  in  ordinary  cases,  and 
where  the  terms  of  the  grant  are  unknown,  may  be  presumed  to  be 
owner  of  the  soil. 

Trespass  for  breaking  and  entering  the  plaintiff's  close  called 
the  river  Dart,  in  the  parish  of  Berry  Pomeroy,  in  the  county 
of  Devon,  between  a  certain  place  called  Hem's  Mouth  and  a 
certain  place  called  Penny's  Quay,  and  taking  the  plaintiff's  fish 
therein.  Second  count  for  breaking  and  entering  the  several 
fishery  of  the  plaintiff  in  the  river  Dart.  Third  count  for 
breaking  and  entering  plaintiff's  free  fishery.  Fourth  count 
rf€  piscibtis  asportatis.  Plea,  general  issue.  At  the  trial  before 
Burrough,  J.  at  the  Spring  Assizes  for  the  county  of  Devon 
1826,  the  plaintiff  gave  in  evidence  letters  patent  of  the  44  Eliz., 
by  which  she  granted  to  Edward  Seymour,  Esq.,  his  heirs  and 
assigns,  **  all  those  domain  lands  and  manors  of  Berry  Pomeroy 
and  Bridgetown  Pomeroy,  and  the  castle  of  Berry  Pomeroy,  with 
all  their  rights,  members,  liberties,  and  appurtenances  in  the 
county  of  Devon,  then  lately  parcels  of  the  lands  and  possessions 
of  Edward  late  Duke  of  Somerset,  and  once  parcels  of  the  lands, 
possessions,  and  hereditaments  of  T.  Pomeroy,  knight;"  and, 
after  making  use  of  general  words  to  pass  the  lands,  &c.  and 
tithes  of  Berry,  her  Majesty  granted  **  all  waters,  fisheries,  &c.  to 
the  aforesaid  manors,  castle,  and  premises,  and  to  each  and 
every  of  them  belonging  or  appendant,  known,  accepted,  held, 
used,  or  reputed  or  deemed  as  part  or  parcel  of  the  same 
premises."  The  letters  patent  then  granted  to  the  aforesaid 
£.  Seymour,  his  heirs  and  assigns, ''  the  aforesaid  manor,  castle, 
messuages,  lands,  &c.,  and  all  ^and  singular  the  premises  afore-  [  *876  ] 
said,  with  their  appurtenances,  as  fully,  freely,  and  perfectly, 

t  Cited  by  Lini>ley,L.  J.  in  plained  in  AU,'Oen,  y.  Emer^on^  '91, 
Hindion  v.  Ashby  (1895),  '96,  2  Ch.  A.  C.  649 ;  61  L.  J.  Q.  B.  79.— E.  C. 
1,  10,  11,  6d  L.  J.  Ch.  615,  519.    Ex- 
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The  Dcke    and  in  as  ample  a  manner  and  fonu  as  the  same  premises,  or 

OF  SOMSRSET 

r.  any  part  thereof,  could  or  ought  to  have  come  to  the  hands  of 

FoGWELL.  tjjQ  ^Yien  Queen,  or  to  the  hands  of  Henry  VIII.  and  Edward  VI., 
late  Kings  of  England,  or  to  the  hands  of  either  of  them,  or  to 
•  the  hands  of  Mary,  late  Queen  of  England."  The  plaintiff  pro- 
duced two  chirographs  of  fines,  the  first  levied  in  Michaelmas 
Term,  in  the  2nd  of  Edward  VI.,  in  which  Edward  Duke  of 
Somerset  was  plaintiff,  and  Thomas  Pomeroy,  knight,  and 
Joannah  his  wife,  were  deforciants  of  the  manors  of  Berry 
Pomeroy,  Hurberton  and  Herberton,  with  the  appurtenances, 
and  of  200  messuages,  &c.  (fee.  Ac  de  separali  piscaria  in  aqua  de 
Dert.  The  other  fine  was  levied  in  the  2nd  and  8rd  of  Philip 
and  Mary,  in  which  Edward  Duke  of  Somerset  was  plaintiff,  and 
Thomas  Pomeroy,  knight,  and  Joannah  his  wife  were  deforciants 
of  the  manor  of  Berry  Pomeroy,  Bridgetown  Pomeroy,  Hurberton 
and  Herberton,  with  the  appurtenances,  and  of  200  messuages, 
40  cottages,  2,000  acres  of  land,  &c.  &c.,  with  the  appurtenances, 
in  Berry  Pomeroy,  Bridgetown  Pomeroy.  Acde  separali  piscariu 
in  aqua  de  Dert.  It  was  also  proved  that  the  Duke  and  his 
ancestors  had,  from  the  year  1766,  regularly  received  an  annual 
rent  for  the  fishery  from  different  tenants  for  fishing  in  the  river 
Dart  between  Hemsworth  and  Penny's  Quay,  and  that  no  other 
persons  during  that  period  had  claimed  a  right  to  fish  within  those 
limits ;  and  that  the  defendant,  in  September,  1825,  committed 
the  trespass  complained  of,  by  taking  fish  within  those  limits. 
On  the  part  of  the  defendant  it  was  contended,  that  the  Duke  had 
[  •877  ]  granted  a  lease  of  the  fishery  to  one  Mills,  ♦and  that  Mills  was  in 
possession  of  the  fishery  under  such  lease  at  the  time  of  the  tres- 
pass complained  of ;  and  that  the  action,  therefore,  ought  to  have 
been  brought  in  his  name,  and  not  in  that  of  the  Duke,  and  an 
agreement  in  writing,  but  not  under  seal,  was  given  in  evidence. 
It  was  dated  on  the  7th  May,  1824,  and  the  Duke  thereby  agreed 
to  let,  and  one  N.  Mills  agreed  to  take  all  his  the  said  Duke's 
fishery,  of  whatsoever  nature,  kind,  or  description  the  same  might 
be,  and  to  which  the  Duke,  at  law  or  in  equity,  was  entitled 
in,  upon,  and  out  of  the  river  Dart,  and  the  adjacent  shores 
and  banks  of  the  same  river,  in  the  county  of  Devon,  with  all 
rights,  privileges,  and  appurtenances  whatsoever  attached  to  or 
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appurtenant  to  the  said  fishery,  as  fully  and  amply  as  the  said    The  Duke 
Duke  was  entitled  to  the  same ;  and  also  all  that  sand  bank  situate  «, 

and  lying  in  the  parish  and  manor  of  Berry  Pomeroy,  in  the  Foowell. 
county  of  Devon,  habendum  to  N.  Mills,  his  executors,  &c.  from 
the  25th  day  of  May  then  last  past,  for  three  years,  yielding  and 
paying  therefore  unto  the  Duke,  his  heirs  and  assigns,  the 
yearly  rent  of  401.  on  the  days  therein  mentioned;  and  also 
yielding  and  paying  to  the  Duke,  his  heirs  and  assigns,  the 
yearly  rent  of  5s.  on  the  days  and  in  the  manner  aforesaid,  for 
and  in  respect  of  the  said  bank.  The  learned  Judge  was  of 
opinion,  that  there  was  evidence  for  the  jury  to  presume  that 
there  had  been  before  the  reign  of  Henry  the  Third,  a  grant 
of  the  exclusive  right  of  fishing  in  the  river  Dart,  which  was 
then  vested  in  the  plaintiff,  and  that  as  it  was  a  right  in  a  navi- 
gable river  where  the  tide  flowed  and  reflowed,  it  was  an  incor- 
poreal hereditament  which  lay  in  grant  and  not  in  livery,  and 
that  a  term  for  years  could  not  be  created  in  it  without  deed. 
And  he  directed  the  *jury  to  find  a  verdict  for  the  plaintiff,  but  [  ♦878  ] 
reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A 
verdict  having  been  entered  for  the  plaintiff  on  the  second  and 
fourth  counts,  Selwyn,  in  Easter  Term,  obtained  a  rule  nisi  for 
entering  a  nonsuit. 

Erskine  now  shewed  cause : 

The  place  in  which  the  trespass  was  committed  was  in  the 
navigable  part  of  the  river  Dart,  and  within  the  flux  and  reflux 
of  the  tide.  The  Duke  of  Somerset  proved  at  the  trial  an 
immemorial  and  exclusive  exercise  of  the  right  of  fishing  in  that 
place.  Such  an  exclusive  right  may  be  legally  acquired  by  a 
subject  under  a  grant  from  the  Crown  prior  to  Magna  Charta, 
and  there  was  ample  evidence  to  support  the  presumption  of 
such  a  grant  in  this  case.  The  questions  will  be  first,  whether 
the  Duke's  right  be  properly  described  in  the  counts  on  which 
the  verdict  is  taken;  secondly,  whether  trespass  be  the  proper 
remedy  for  an  injury  to  such  right ;  thirdly,  whether  the  action 
be  rightly  brought  in  the  Duke's  name.  The  verdict  was  taken 
upon  the  second  and  fourth  counts  only.  The  second  count  is 
for  a  trespass  in  the  Duke's  several  fishery;  now  an  exclusive 
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The  Dukb  right  of  fishing,  whether  it  be  claimed  in  proprio  solo,  or  in  alieno 
OP  0MKB8BT  ^^^^  ^  pHvate  waters  or  in  public  rivers  is  properly  described 
FoowBLL.  g^g  ^  several  fishery.  It  is  true  that  Mr.  Justice  Blackstone  + 
intimates  an  opinion  that  ownership  of  the  soil  is  essential  to  the 
existence  of  a  several  fishery,  but  that  opinion  is  at  variance  with 
Co.  Litt.  122  a,  and  with  other  authorities  there  cited  by  Lord 
[  ^879  ]  Coke  and  by  Mr.  *Hargrave  in  his  note  to  that  passage.  The  true 
distinction  between  a  several  and  free  fishery  is  thus  pointed  out 
by  Lord  Mansfield  in  Seymmir  v.  Lord  Courtenay.l  "  In  order 
to  constitute  a  several  fishery  it  is  requisite  that  the  party 
claiming  it  should  so  far  have  the  right  of  fishing  independent 
of  all  others,  as  that  no  person  should  have  a  co-extensive  right 
with  him  in  the  subject  claimed,  for  where  any  person  has  such 
co-extensive  right  there  it  is  only  a  free  fishery."  Now  the  Duke 
of  Somerset  exercised  an  exclusive  right  in  the  place  in  question, 
ftnd  the  chirographs  of  the  fines  describe  the  fishery  as  a  several 
fishery.  The  right,  therefore,  is  properly  described  in  the  second 
count,  and  trespass  is  the  proper  remedy  for  an  injury  to  that 
right.  For  in  order  to  maintain  trespass,  it  is  sufficient  if  the 
party  at  the  time  when  the  act  complained  of,  is  done,  has  the 
actual  or  constructive  possession  of  the  thing  which  is  the  sub- 
ject of  the  trespass :  Smith  v.  Milles.^  The  owner  of  a  several 
fishery  has  the  exclusive  right  of  taking  the  fish  within  parti- 
cular limits,  and  thereby  has  the  constructive  possession  of  all 
fish  within  those  limits,  and  may,  therefore,  in  trespass,  describe 
them  as  his  fish :  Smith  v.  Kemp,\\  Child  v.  GreenhiU^f]  Svtton  v. 
Moody,  j:j:  Seymour  v.  Lord  Courtenay.H  So  the  grantee  of  waifs, 
estray  and  wreck  within  a  manor,  or  of  felon's  goods  within  a 
hundred,  may  before  seizure  by  him  maintain  trespass  against 
a  wrong  doer.§§ 
[  880  ]  The  Duke  of  Somerset,  therefore,  having  by  virtue  of  his  right 

of  several  fishery  an  exclusive  property  in  the  fish,  may  maintain 
the  present  verdict  either  under  the  second  or  fourth  counts, 
unless  he  has  divested  himself  of  his  right  of  action  by  the  lease 

t  2  BL  Com.  39.  IF  Cro.  Car.  553. 

t  5  Burr.  2814.  tt  1  Ld.  Baym.  250. 

§  1  T.  R  475.  XX  5  Burr.  2814. 

II  2  Salk.  637.  §§  F.  N.  B.  91  b;  91  D.  91  F, 
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to  Mills.     The  question  in  this  case  is  not  as  in  the  case  of  Rex    The  dure 
V.  Ellis, ^  how  far  a  valid  demise  of  a  fishery  would  convey  an  ^, 

interest  in  the  soil,  neither  is  it  how  far  the  demise  of  the  soil  ^oo^bI'I" 
would  carry  with  it  the  right  of  fishery,  because  the  lease  to 
Mills  is  not  under  seal,  and  does  not  purport  to  demise  the  bed 
of  the  river.  And,  therefore,  if  this  were  the  case  of  a  private 
river,  in  which  the  right  of  fishing  emanated  from  and  depended 
upon  the  right  of  soil,  such  a  lease  would  be  insufficient  to 
convey  to  the  lessee  any  legal  interest  whatever.  But  here  the 
fishery  in  question  being  in  a  navigable  river,  within  the  flux  and 
reflux  of  the  tide,  is  a  royal  franchise  wholly  independent  of  any 
right  to  the  soil.  The  Duke  of  Somerset  may  or  may  not  be 
also  owner  of  the  soil  under  some  grant  from  the  Grown,  but  the 
two  subjects  would  nevertheless  remain  wholly  independent  of 
each  other,  and  the  acquisition  of  the  right  to  the  soil  could  not 
affect  the  nature  of  the  fishery,  which  would  still  only  be  vested 
in  him  as  a  royal  franchise,  and  as  such  could  not  be  transferred 
to  another  except  by  deed.  The  lease  to  Mills,  therefore,  could 
only  operate  as  a  license  to  fish,  and  as  it  could  not  convey  any 
legal  interest  to  him,  could  not  divest  the  Duke  of  the  construc- 
tive possessory  right  of  the  fish,  which  would  be  sufficient  to 
entitle  him  to  a  verdict  under  the  second  and  fourth  counts 
of  the  declaration. 

Selwyn,  contra  :  [  881  ] 

It  may  be  conceded  that  a  several  fishery  may  exist  distinct 
from  a  property  in  the  soil,  and  where  that  is  the  case,  that  such 
several  fishery  being  distinct  from  the  ownership  of  the  soil,  may 
be  considered  as  an  incorporeal  hereditament  lying  in  grant,  and 
not  in  livery ;  and  in  that  case  that  no  demise  of  it  can  be  made 
but  by  deed.  The  question,  whether  a  several  fishery  necessarily 
includes  in  it  ownership  of  the  soil  or  not,  is  fully  discussed  by 
Mr.  Hargrave  in  his  note  to  Go.  Litt.  122  a,  where,  after 
stating  the  several  authorities  and  arguments  upon  the  subject, 
he  says,  ''  Hence  as  it  should  seem  the  arguments  are  short  of 
the  purpose,  for  at  the  utmost  they  only  prove  that  a  several 
piscary  is  presumed  to  comprehend  the  soil,  till  the  contrary 

t  1  M.  &  8.  652. 
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The  Duke  appears,  which  is  perfectly  consistent  with  Lord  Cokeys  position, 
^.  that  they  may  be  in  different  persons,  and,  indeed,  appears  to  be 

FoGWELL.     ^Yxe  true  doctrine  on  the  subject."     Then  if  that  be  so,  as  the 

Duke  of  Somerset  had  a  several  fishery,  it  must  be  presumed 

that  he  had  the  soil  also,  because  the  contrary  was  not  shewn  ; 

and  if  he  had  the  soil,  he  might  put  himself  out  of  possession  of 

it  by  a  parol  demise,  and  the  words  of  the  agreement,  **  all  his 

the  said  fishery,"  were  sufficient  to  convey  to  Mills  the  right  in 

the  soil.    And  if  that  be  so,  then  this  action  ought  to  have  been 

brought  in  his  name. 

Cur.  adv.  rult. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Baylet,   J.,   who   (after   stating   the    pleadings)   proceeded   as 
follows : 

The  material  question  in  this  case  was,  whether  the  plaintiff 
had,  by  his  agreement  entered  into  with  Mills,  put  it  out  of  his 
r  •882  ]  power  to  maintain  the  *action.  He  had  entered  into  an  agree- 
ment to  let  to  Mills  all  his  fishery  in  the  river  Dart,  with  all 
rights  and  privileges  appurtenant  to  the  said  fishery  for  a  period 
extending  beyond  the  time  when  the  alleged  trespass  was  com- 
mitted. If  by  that  instrument  he  legally  dispossessed  himself 
of  the  right  for  the  term  therein  mentioned,  the  defendant  is 
entitled  to  have  a  nonsuit  entered.  For  the  plaintiff  it  was 
contended  that  the  fishery  lay  in  grant,  and  that  a  term,  even 
for  years,  could  only  be  created  by  deed.  On  the  other  side  it 
was  admitted,  that  such  would  be  the  consequence  if  the  fishery 
lay  in  grant  and  not  in  livery ;  and  looking  at  the  authorities, 
we  find  many  which  establish  that  a  term  for  years  in  a  thing 
lying  in  grant  cannot  be  created  without  deed.  Several  such 
cases  are  collected  in  14  Vin.  Abr.  tit.  Grant  (G  a),  and  most  of 
them  are  also  in  2  Boll.  Abr.  68  tit.  Grant  (G).  I  will  mention 
a  few  of  them  as  the  point  is  of*  importance.  In  Go.  Litt.  85  a» 
which  is  a  commentary  on  the  words  "  per  fait  ou  sans  fait,"  in 
Lit.  s.  116,  it  is  said,  ''  Here  Littleton  affirmeth  that  the  ward- 
ship of  the  body  may  be  granted  over  without  deed,  and  herein 
note  a  diversity  between  an  original  chattel  of  a  thing  that 
properly  lyeth  in  grant,  and  a  chattel  derived  out  of  a  freehold 


VOL.  XXIX.]       1826.     K.  B.     5  B.  &  C.  882—884.  455 

of  any  thing  that  lyeth  in  grant.    As  for  example,  if  a  man  make    The  Duke 
a  lease  for  years  of  a  villeine,  this  cannot  be  done  without  deed,  ^, 

neither  can  the  lessee  assign  it  over  without  deed,  because  it  is  ^ogwell. 
derived  out  of  a  freehold  that  lyeth  in  grant.  But  the  wardship 
of  the  body  is  an  original  chattel  during  the  minority,  derived 
out  of  no  freehold,  and  therefore  as  the  law  createth  it  without 
deed,  so  it  may  be  assigned  over  without  deed."  It  is  singular 
that  both  in  2  EoU.  Abr.  *62,  and  in  Vin.  Abr.  Grant  (G.  a)  this  t  '^ss  ] 
passage  is  cited,  with  the  word  **  vill "  instead  of  **  villeine,'*  but 
that  is  clearly  a  mistake.  In  2  Boll.  Abr.  63,  pi.  14,  it  is  said 
that  a  parson  cannot  grant  his  tithes  to  a  stranger  for  life  or  for 
years  without  deed,  because  it  is  entirely  in  grant ;  and  pi.  16 
shews,  that  it  makes  no  difference  whether  the  grant  be  for  one 
year  or  for  several.  In  pi.  17,  a  distinction  is  taken  between  a 
grant  of  tithes  to  a  stranger  and  to  the  owner  of  the  land.  In 
the  latter  case  it  may  be  without  deed,  because  it  is  in  the  nature 
of  a  composition  for  the  tithes  retained,  and  not  a  grant  of  tithes. 
In  Vin.  Abr.  Grant  (G.  a)  pi.  29,  Godb.  74,  is  cited,  where  it  is 
said  arguendo,  that  a  warren  may  be  demised  without  deed  ;  and 
reference  is  made  to  the  9  Edw.  IV.  47.  There  may  be  a  dif- 
ference according  to  the  sort  of  warren  leased,  viz.  where  a 
warren  with  the  land  is  leased  (in  which  case  by  the  warren  the 
land  would  be  intended),  and  where  the  franchise  only  is 
demised.  In  the  former  case  the  lease  might  be  good  without 
deed  ;  and  if  that  was  the  nature  of  the  lease  spoken  of  in  Godb. 
the  position  is  correct,  otherwise  not ;  and  in  9  Hen.  IV.  47  it 
is  said  that  warren  cannot  be  leased  without  deed;  and  the  same 
is  laid  down  in  Bro.  Abr.  tit.  Lease,  pi.  12  ;  and  this  doctrine  is 
adopted  in  Saunders  v.  Owen  A  The  question  then  is,  whether 
the  subject  matter  of  the  agreement  between  the  plaintiff  and 
Mills  lay  in  grant,  as  an  incorporeal,  or  in  livery  as  a  corporeal 
thing.  No  conveyance  of  the  right  of  fishery  or  of  the  soil  was 
produced  at  the  trial,  but  it  appeared  not  to  be  an  ordinary 
fishery  resulting  to  the  owner  of  the  adjoining  land  in  respect 
of  the  land,  but  a  fishery  *in  a  navigable  river,  where  the  tide  [  *884  ] 
flows  and  reflows,  and  therefore  in  the  nature  of  a  royal  fran- 
chise, which  Sir  W.  Blackstone  calls  a  free  fishery,  t     Such  a 

t  2  Salk.  467. 
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Tbk  Doke    franchise  could  not  be  created  after  Magna  Carta,  but  there  \ras 

OS*  SOMEHBlitT 

9,  evidence  in  this  case  from  which  its  existence  from  time  beyond 

FoowELL.     i^gj^i  n^emory  might  be  presumed.     Two  chirographs  of  fines, 
one  in  the  reign  of  Edward  the  Sixth,  the  other  in  the  reign  of 
Philip  and  Mary,  were  given  in  evidence,  in  which  it  was  called 
a  several  fishery  in  the  river  Dart.     Much  discussion  has  taken 
place  at  different  times  as  to  whether  a  several  fishery  necessarily 
imports  an  ownership  of  the  soil;    but  considering  the  nature 
of  the  franchise,  and  the  law  as  to  rights  of  fishery  in  other 
rivers,  I  have  no  difficulty  in  saying,  that  in  my  judgment  this 
was  not  a  territorial,  but  an  incorporeal  franchise.    In  Co.  Litt. 
4  b  it  is  said,  '*  If  a  man  be  seised  of  a  river,  and  by  deed  do 
grant  separalem  piscaii/im  in  the  same,  and  maketh  livery  of 
seisin  secundum  formam  chartcBy  the  soil  doth  not  pass,  nor  the 
water,  for  the  grantor  may  take  water  there ;   and  if  the  river 
become  dry  he  may  take  the  benefit  of  the  soil,  for  there  passed 
to  the  grantee  but  a  particular  right,  and  the  livery  being  made 
secundum  formam  charUe^  cannot  enlarge  the  grant.    For  the 
same  reason,  if  a  man  grant  aquam  suum,  the  soil  shall  not  pass, 
but  the  piscary  within  the  water  passeth  therewith."     In  the 
case  here  put  the  grant  was  made  by  the  owner  of  the  soil, 
capable  of  granting  it,  and  yet  a  grant  separalis  piscaria  followed 
up  by  livery,  which  properly  applies  to  a  thing  corporeal,  did  not 
convey  the  soil,  livery  being  made  secundum  formam  charta.    If 
then  a  fishery  only  is  granted,  nothing  passes  but  a  right  to  take 
[  *885  ]      the  fish,  *and  to  use  such  means  as  are  necessary  for  that 
purpose,  which  is  in  truth  nothing  more  than  a  liberty  to  fish : 
the  grantee  has  no  property  in  the  water,  none  in  the  soil.    And 
this  is  the  case  where  the  grant  is  made  between  subject  and 
subject,   and,   consequently,   is    to    be    construed    against  the 
grantor,  a  principle  inapplicable  to  grants  made  by  the  Crown, 
whereby  nothing  passes,  unless  the   intention  that  it  should 
pass  is  manifest.    In  the  great  case  of  the  fishery  of  the  Banne,t 
it  appeared,   that  the    King    had   the  fishery  of  the  Banne, 
a  navigable  river,  as  parcel  of  the  ancient  inheritance  of  the 
Crown ;    and    Jac.   I.,   by  letters    patent,   granted    to    Sir   B. 
McDonnell  in  fee  the  territory  of  Bout,  parcel  of  the  county 

t  Davis,  55. 
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of  Antrim,   and  adjoining  to  the  river  Banne,  in   that  part    The  Dckb 

OF  Somerset 
where  the  fishery  was;   and  by  the  letters  patent  the  King  «. 

granted  '*  omnia  castra  messuagia,   &c.  piscarias,   piscationes,     foowbll. 

aquas,  aquarum  cursus,  &c. ;"  and  it  was  held,  that  the  fishery 

of  the  Banne  did  not  pass  by  the  grant  of  the  land  adjoining, 

and  by  the  general  grant  of  all  piscaries ;  for  that  it  was  a  royal 

fishery  not  appurtenant  to  the  land,  but  a  fishery  in  gross,  and 

was  by  itself  part  of  the  inheritance  of  the  Crown ;    and  that 

general  words  in  a  grant  by  the  King  would  not  pass  such  a 

special  royalty,  which  belonged  to  the  Crown  by  prerogative. 

And  it  was  further  agreed,  that  the  grant  of  the  King  passes 

nothing  by  implication.     In  the  present  case  it  appeared,  by  the 

fines  given  in  evidence  (which  were  probably  in  the  language  of 

the  original  grant)  that  the  Duke  of  Somerset  had  nothing  more 

than  a  fishery,  without  the  property  of  the  soil  or  the  water  ;  for 

that  would  have  been  the  case  even  had  the  grant  *been  made       [  *^^^  ] 

by  a  subject,  and  therefore  a  fortiori  he  could  take  nothing  more 

by  a  grant  from  the  Crown.     It  was  contended  in  argument,  that 

the  owner  of  a  several  fishery  must  be  presumed  to  be  the  owner 

of  the  soil.     That  may  be  true  where  the  terms  of  the  grant 

under  which  he  claims  are  unknown ;    but  when  they  appear, 

and  are  such  as  convey  an  incorporeal  hereditament  only,  the 

presumption  is  destroyed.    If,  then,  the  grant  to  the  Duke  of 

Somerset  gave  nothing  more  than  an  incorporeal  hereditament, 

of  course  that  alone  could  be  granted  by  him.    He  does  not, 

indeed,  profess  to  grant  more,  the  agreement  purports  to  grant 

the  fishery  only,  and  that  agreement  not  being  under  seal,  could 

not  operate  as  a  demise  for  years  of  that  which  lies  in  grant. 

That  being  so,  Mills  took  nothing  under  the  agreement ;    the 

right  of  the  Duke  of  Somerset  remained  in  him  at  the  time  of 

the  trespass,  and  the  action  is  consequently  maintainable. 

Rule  discharged. 
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r  AAf{  1 

By  the  goyeming  charter  of  a  borough,  there  were  to  be  ten  aldermen 

and  ten  capital  burgesses,  and  vacancies  in  the  body  of  aldermen  were 
to  be  filled  up  out  of  the  capital  burgesses :  Held,  that  the  acceptance  of 
the  office  of  alderman  by  a  capital  burgess,  even  under  a  void  election^ 
operated  as  a  surrender  of  the  latter  office ;  and  that  a  person  so  elected, 
and  afterwards  ousted  on  qtio  tvarranto,  was  not  thereby  restored  to  the 
office  of  capital  burgess :  and,  therefore,  where  a  capital  burgess  became 
an  alderman  de  facto  by  means  of  a  void  election,  and  in  the  character 
of  alderman  attended  and  voted  at  an  election  of  a  mayor,  but  was 
afterwards  ousted  on  quo  warranto :  Held,  that  he  could  not  be  con- 
sidered as  having  attended  and  voted  as  a  capital  burgess. 

Information  in  the  nature  of  a  quo  warranto  against  the  defen- 
dant for  usurping  the  office  of  mayor  of  the  town  and  borough  of 
Stafford.  The  defendant's  plea  set  out  a  charter  of  the  12  Jac.  I. 
[  •887  ]  by  which  the  ♦King  granted  to  the  bailiffs  and  burgesses  of 
Stafford,  that  they  should  be  a  body  corporate,  and  that  there 
should  be  a  mayor,  ten  aldermen,  and  ten  capital  burgesses,  and 
then  averred  acceptance  of  the  charter,  and  that  the  defendant 
was  elected  and  sworn  mayor  according  to  the  directions  of  the 
charter.  There  were  several  replications  to  this  plea,  upon  which 
several  issues  both  in  law  and  in  fact  were  raised.  The  only 
issue  in  fact  which  is  material  to  the  question  decided  by  the 
Court  was,  whether  at  the  defendant's  election  in  1825  there 
were  present  a  majority  of  the  capital  burgesses.  At  the  trial 
before  Park,  J.  at  the  Spring  Assizes  for  the  county  of  Stafford, 
1826,  the  facts,  as  far  as  they  relate  to  that  issue,  were  as 
follows :  By  the  charter,  the  corporation  was  to  consist  of  a 
mayor,  ten  aldermen,  and  ten  capital  burgesses ;  and  vacancies 
in  the  body  of  aldermen  were  to  be  filled  up  out  of  the  capital 
burgesses.  On  the  24th  October,  1825,  the  defendant  was 
elected  mayor.  There  were  present  at  the  election  four  capital 
burgesses  and  eight  aldermen,  including  two  persons  named 
Turnock  and  Knight,  but  an  information  in  quo  warranto  was 
filed  against  them,  charging  that  they,  on  the  20th  of  September, 
1824,  exercised  the  office  of  aldermen,  an,d  they  were  removed 

t  See  the  judgment  of  the  Court  delivered  by  Parke,  J,  (Lord  Wensley- 
dalb)  in  B.  V.  Fatteson  (1832)  4  B.  A  Ad.  9,  25.— E.  C. 
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from  that  o£Sce  by  judgment  of  ouster  in  Hilary  Term,  1826.  The  Kikg 
Tumock,  on  the  20th  of  September,  1824,  had  been  elected  au  huohbf. 
alderman,  and  on  the  same  day,  in  his  stead,  one  Bogers  was 
elected  a  capital  burgess.  Turnock  concurred  in  the  election  of 
Rogers,  and  the  latter  executed  the  office  of  capital  burgess  ever 
after,  and  Turnock  continued  from  that  time  to  exercise  the  office 
of  alderman  till  the  judgment  of  ouster.  On  the  14th  of  October, 
1821,  Knight  was  elected  an  alderman,  and  in  his  stead  one 
Hawthorn  was  elected  a  capital  burgess.  *Knight  concurred  [  •sss  ] 
in  that  election,  and  Hawthorn  acted  ever  after  as  a  capital 
burgess.  When  Bogers  and  Hawthorn  were  elected  burgesses 
they  completed  the  number  of  ten,  exclusive  of  Turnock  and 
Knight,  who  had  been  elected  aldermen.  Turnock  was  elected 
a  justice  in  October,  1824,  and  was  sworn  in,  and  continued  to 
serve  the  office  until  he  was  ousted.  Knight  was  elected  and 
sworn  in  a  justice  in  October,  1821  and  1822,  and  again  in  1828. 
By  the  terms  of  the  charter  a  person  cannot  be  elected  a  justice 
until  he  is  an  alderman.  Upon  this  it  was  insisted,  that  the 
election  of  the  defendant  as  mayor  in  1825  was  bad,  because 
there  were  present  at  his  election  four  capital  burgesses  only, 
whereas  there  ought  to  have  been  six.  On  the  other  hand,  it 
was  contended  that  Turnock  and  Knight,  who  were  present  at 
the  election  and  voted  as  aldermen,  were  not,  in  point  of.  law, 
aldermen,  and  consequently  they  had  never  ceased  to  be  capital 
burgesses ;  and  if  that  were  so,  that  there  were  present  at  the 
election  six  capital  burgesses  and  six  aldermen.  The  learned 
Judge  inclined  to  think  that  Turnock  and  Knight  continued  to 
be  capital  burgesses,  but  he  directed  the  jury  to  find  a  verdict 
for  the  defendant,  with  liberty  to  the  relator  to  move  to  enter  a 
verdict  for  the  Crown.  The  jury  having  found  accordingly, 
a  rule  nisi  was  obtained  by  Campbell  in  last  Easter  Term  to 
enter  a  verdict  for  the  Crown,  against  which 

Oldnall  Russell  and  Bayly  now  shewed  cause  : 

Knight  and  Turnock  at  the  time  of  the  defendant's  election  in 
1825  were  not  aldermen  dejure.  The  judgment  of  ouster  against 
them  in  Hilary  Term,  1826,  is  conclusive  to  shew  that  in  1825 
they  were  not  aldermen  de  jure,  and  in  fact  that  they  had  never 
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The  Kiko  been  ♦aldermen :  Rex  v.  The  Mayor  of  York,  t  and  per  Holeoyd,  J. 
HuoHBs.  in  J^^^  V.  Hughes.X  Then  if  that  be  so,  they  were  remitted  to 
[  *889  ]  their  original  character  of  capital  burgesses,  and  must  be  con- 
sidered as  having  given  their  votes  in  that  character,  which  they 
might  rightfully  do,  and  not  in  one  in  which  they  would  be 
acting  wrongfully.  It  may  be  conceded  that  the  acceptance  of 
the  office  of  alderman,  where  the  election  is  valid,  and  the 
acceptance  gives  a  perfect  title,  operates  as  an  implied  surrender 
of  the  office  of  capital  burgess.  But  in  this  case  the  party  never 
acquired  a  legal  title  to  the  office  of  alderman,  and  therefore 
cannot  be  supposed  to  have  intended  to  vacate  the  first  office. 
The  acceptance  of  a  new  lease  by  a  lessee  for  years  will,  generally 
speaking,  operate  as  the  surrender  of  a  prior  lease.  But  if  the 
new  lease  be  void,  acceptance  of  it  by  the  lessee  does  not  operate 
as  a  surrender :  Com.  Dig.  tit.  Surrender,  I.  1,  2,  Roe  d.  Lord 
Berkeley  v.  The  Archbishop  of  York.%  Besides,  a  corporate 
officer  who  accepts  an  office  incompatible  with  another,  does 
not  surrender,  but  vacates  the  first  office;  and  then  the  pre- 
sumption is  that  he  intended  to  resign  the  first,  provided  that  he 
was  legally  admitted  to  the  other  office.  Here  Tumock  and 
Knight  never  acquired  a  good  title  to  the  office  of  alderman, 
and,  therefore,  they  cannot  be  supposed  to  have  resigned  that 
of  capital  burgess. 

Baylby,  J. : 

I  am  of  opinion  that  the  defendant  has  not  been  duly  elected 
in  this  case,  and  that  the  verdict  must  be  entered  for  the  Grown. 
It  is  conceded  that,  in  order  to  make  a  good  election,  there  must 
[  *890  ]  be  present  ♦the  majority  of  the  aldermen  and  the  majority  of  the 
capital  burgesses.  The  objection  here  is,  that  at  the  election  in 
1825  there  was  not  present  a  majority  of  the  capital  burgesses. 
To  constitute  a  majority  there  ought  to  have  been  six.  There 
were  present  four  persons  de  facto  capital  burgesses.  There 
were  also  eight  de  facto  aldermen  at  that  time,  but  two  of  those 
were  afterwards  ousted  from  that  office ;  and  then  the  question 

t  6  T.  R.  66.    [Overruled,  Rex  v.  t  28  E.  B.  296  (4  B.  &  0.  368). 

MargaU  Pier  Co.  (1819)   22  E.  B.  §  8    B.   E.  413    (6   East,   86;    2 

356 ;  3  B.  &  Aid.  220 ;  Delamere  v.  Smith,  166). 
Beg,  (1867)  L.  E.  2  H.  L.  419.] 
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is,  whether,  by  being  removed  from  the  office  of  aldermen,  they    The  Kino 
become  ipso  facto  capital  burgesses.      In   1821   Tumock  and      huohbb. 
Knight,  two  of  the  eight  aldermen,  were  elected  from  the  office 
of  capital  burgesses  into  the  office  of  aldermen,  and  they  were 
sworn   into  that  office.    From  that  time  to  the  time  of  this 
election  in  1825,  they  ceased  to  exercise  the  duties  of  capital 
burgesses,  and  did  exercise  the  duties  of  aldermen.     Upon  their 
being  appointed  aldermen,  vacancies  were  declared  in  the  number 
of  capital  burgesses.     Those  vacancies  were  filled  up,  and  they 
concurred  in  filling  them  up.     From  1821  down  to  the  time  in 
question,  the  duties  of  capital  burgesses  were  discharged  not  by 
Tumock  and  Knight,  but  by  persons  who   succeeded  them  as 
capital  burgesses.     It  is  true  they  were  not  legal  aldermen,  but 
they  were  aldermen  de  facto ;  and  if  they  had  continued  so  for 
six  years,  they  would  have  been  good  aldermen,  and  unimpeach- 
able ;   but  having  been  removed  from  that  office,  they  insist, 
as  a  position  of  law,  that  they  never  vacated  the  office  of  capital 
burgesses;    that  from   1821   until  the    time  when  they  were 
removed  from   the  office  of  aldermen,   they  continued  to  be 
capital  burgesses.     Now  Lord  Chief  Baron  Comyn,  in  his  Digest, 
tit.  Officers  (K  6),  lays  it  down,  that  a  man  shall  lose  his  office 
if    he    accepts    another    office    incompatible.      The    offices    of 
^alderman  and  capital  burgess  are  incompatible.     These  parties       [  «89i  ] 
accepted  the  offices  of  aldermen;  they  were  sworn  into  them; 
they  discharged  all  the  duties  of  them,  and  if  six  years  had 
elapsed  they  would  have  been  unimpeachable  aldermen.     There 
is  no  hardship  on  them  in  holding,  that  the  legal  result  of  this 
is,  that  they  ceased  to  be  capital  burgesses.     On  the  contrary,  a 
great  hardship  would  result  to  other  parties  if  they  were  at 
liberty  now  to  say,  that  they  never  ceased  to  be  capital  burgesses. 
One  consequence  among  others  would  be,  that  every  act  done  by 
the  parties  introduced  into  their  places  as  capital  burgesses, 
would  be  illegal.    If,  in  common  council,  they  concurred  in 
giving  an  opinion  or  a  vote,  they  would  be  liable  to  be  ousted  by 
quo  warranto^  and   treated  as   wrong  doers.     Besides,  on  the 
election  of  these  two  persons  as  aldermen,  the  corporation  state 
there  is  a  vacancy  in  the  office  of  capital  burgesses.     Knight  and 
Tumock  concur  in  making  that  statement,  and    Fowke  and 
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Thv  Kiko  Rogers  are  made  bargesses.  Then  who  ought  to  suffer,  the 
Hughes,  party  who  is  deceived,  or  the  party  who  lends  himself  to  mislead? 
It  is  the  duty  of  a  person  elected  to  the  office  of  alderman  to 
ascertain  whether  he  is  legally  elected  or  not.  He  is  a  party  to 
the  election,  and  he,  at  his  peril,  is  bound  to  take  care  that  it  is 
a  valid  election  before  he  accepts  the  office ;  and  if  it  turns  out 
that  he  accepted  it  improperly,  is  he  to  be  restored  to  every 
thing  which  he  had  previously  given  up  ?  and  is  the  individual 
introduced  into  his  place  to  be  treated  as  a  wrong  doer  and  to  be 
entirely  removed  ?  Suppose  there  was  a  compensation  for  the 
discharge  of  the  duties  of  a  capital  burgess,  who  ought  to  have 
it  ?  Clearly  the  man  who  from  the  year  1821  down  to  the 
election  in  1825  discharged  these  duties,  and  not  that  man  who 
[  '892  ]  has  abstained  from  these  duties,  *and  who  has  actually  concurred 
in  filling  the  office  with  another  person.  Besides,  if  Tumock 
and  Knight  never  ceased  to  be  capital  burgesses,  it  might  follow, 
as  a  consequence,  that  under  certain  circumstances  there  would 
be  more  than  ten  capital  burgesses,  which  would  be  contrary  to 
the  charter,  or  that  two  persons  must  be  considered  as  filling  the 
same  office  at  the  same  time,  which  cannot  be.  For  suppose 
two  aldermen  de  facto  to  have  been  removed  from  their  office  by 
judgment  of  ouster  given  more  than  six  years  after  they  had 
accepted  the  office,  on  a  quo  warranto  information  filed  within 
the  six  years,  in  what  condition  would  those  persons  have  been 
who  were  introduced  as  capital  burgesses  ?  They  were  elected 
capital  burgesses ;  they  were  sworn  in  and  admitted ;  they 
discharged  the  duties  for  a  period  of  six  years ;  and  consequently 
a  qtvo  warranto  would  not  lie  against  them.t  They  would, 
therefore,  be  good  unimpeachable  capital  burgesses.  And  then, 
in  what  condition  would  the  corporation  be  ?  There  would  be 
ten  good  capital  burgesses,  with  reference  to  whom  no  question 
could  be  raised,  and  Tumock  and  Knight  would  be  super- 
numeraries. •  But  if  they  never  ceased  to  be  capital  burgesses, 
there  would  be  a  mayor,  aldermen,  and  twelve  capital  burgesses, 
whereas  by  the  charter  there  can  be  no  more  than  ten  capital 
burgesses.     That  would   be  one  of  the  consequences  resulting 

t  Stat.  32  Geo.  III.  c.  58,  s.  1.     (Repealed,  S.  L.  R.  Act,  1887 ;  but  see 
45  &  46  Vict.  c.  50, 8.  225.— B.  C.) 
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from  a  decision,  that  these  parties  are  capital  burgesses.     On    The  King 

the  other  hand,  it  is  a  plain,  intelligible,  and  reasonable  rule  to      hughes. 

lay  down,  that  if  you  accept  an  office  which  is  incompatible  with 

the  office  which  you  previously  filled,  you  thereby  vacate  that 

office ;  and  a  removal  from  the  office  which  you  accepted  does 

not  restore  you  back  *again  to  the  office  which  you  previously       [  *^^^  ] 

vacated,  but  that  is  still  well  filled  by  the  person  introduced  into 

it  in  your  stead.     For  these  reasons,  I  am  of  opinion  that  Bogers 

and  Hawthorn  were  good  capital  burgesses  (though  it  is  not 

necessary  to  decide  that  question),  but  that  neither  Tumock  nor 

Knight  was  a  capital  burgess  at  the  time  of  the  election  in  1825, 

and,  therefore,  the  requisite  number  of  capital  burgesses  was  not 

present  at  the  time  of  that  election,  and  consequently  the  rule 

for  entering  a  verdict  for  the  Crown  must  be  made  absolute. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  It  does  not  appear  to  me  that  the 
least  doubt  can  be  entertained  upon  this  question.  I  think  that 
when  Tumock  and  Knight  accepted  the  office  of  aldermen  to 
which  they  were  elected  (whether  legally  elected  or  not),  and 
when  they  took  upon  themselves  to  perform  the  duties  of  the 
office  to  which  they  were  admitted,  they  virtually  ceased  from 
that  moment  any  longer  to  fill  the  office  of  capital  burgesses. 
The  charter  directs  that  there  shall  be  a  certain  number  of  alder- 
men and  a  certain  number  of  capital  burgesses.  It  is  admitted 
that  if  any  of  the  capital  burgesses  are  removed  so  as  to  become 
good  aldermen,  they  cease  to  be  capital  burgesses  from  the  time 
when  they  accept  the  office  of  aldermen.  It  appears  to  me,  too, 
that  if  any  of  the  capital  burgesses  take  upon  themselves  the 
office  of  aldermen,  so  as  to  be  aldermen  de  facto,  they  cease  to 
be  capital  burgesses  from  the  moment  when  they  take  upon 
themselves  the  office  of  aldermen.  If  the  acceptance  of  the  office 
of  aldermen  did  not  operate  as  a  vacating  of  the  inferior  office, 
there  might,  under  the  circumstances  mentioned  by  my  brother 
Baylby,  be  more  than  the  full  number  of  *capital  burgesses  [  *894  ] 
required  by  the  charter,  or  two  persons  must  have  filled  the  same 
office  at  the  same  time,  which  in  law  cannot  be.  That  circum- 
stance appears  to  me  to  be  decisive  of  the  present  question.     The 
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Thk  Kino  effect  of  the  stat.  82  Geo.  III.  c.  58,  s.  1,  is,  that  the  capital 
Hughes,  burgesses  who  have  performed  the  duties  of  that  office  for  the 
space  of  six  years  cannot  be  removed.  And  as  by  the  charter  the 
same  person  cannot  at  the  same  time  fill  the  office  of  alderman 
and  that  of  capital  burgess,  it  follows  that  the  aldermen  de  facto 
could  not  during  that  period  fill  the  office  of  capital  burgesses, 
but  that  from  the  moment  of  their  acceptance  of  the  office  of 
aldermen  they  must  have  ceased  to  be  capital  burgesses;  and 
that  if  the  lower  office  become  vacant  by  a  man's  accepting  a 
higher,  his  subsequent  removal  from  the  higher  office  does  not 
reinstate  him  in  the  inferior,  which  another  person  holds,  and 
which,  if  he  continues  to  hold  for  six  years,  he  cannot  be  ousted 
from.  The  rule  for  entering  a  verdict  for  the  Crown  must 
therefore  be  made  absolute. 

LlTTLBDAIiB,  J.  : 

I  am  entirely  of  the  same  opinion.  In  this  case,  in  order  to 
make  a  valid  election,  it  was  necessary  that  there  should  be 
present  six  capital  burgesses.  In  point  of  fact  there  were  only 
four  persons  who  at  that  time  were  in  possession  of  and  discharged 
the  duties  of  that  office.  But  it  is  insisted,  as  there  were  present 
two  other  persons  who  were  then  discharging  the  duties  of 
aldermen,  but  who  afterwards  appeared  by  a  judgment  in  qtw 
warranto  to  have  had  no  right  to  act  as  aldermen,  that  these  two 
persons  are  therefore  remitted  to  their  original  character  of 
capital  burgesses,  and  that  although  they  appeared  at  the  election 
[  •895  ]  in  the  *character  of  aldermen,  yet  that  the  law  would  refer  their 
votes  to  the  legal  right  which  they  had,  and  would,  therefore, 
consider  them  as  given  in  their  character  of  capital  burgesses. 
The  question  is,  whether  at  the  time  of  the  election  they  were  in 
point  of  law  capital  burgesses.  The  general  rule  is,  that  if  a 
man  accepts  an  office  incompatible  with  another,  it  operates  as 
an  abandonment  or  deprivation  of  the  first  office.  In  The  King 
V.  Trelawneyj\  Lord  Mansfield  intimates  an  opinion  (though  the 
point  is  not  there  decided)  that  if  the  two  offices  of  steward  and 
burgess  are  incompatible,  the  acceptance  of  the  latter  would 
imply  a  surrender  of  the  former.    I  entirely  concur  in  that 

t  3  Burr.  1616. 
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opinion.  It  seems  to  me  to  be  founded  upon  reason  and  principle,  The  Kino 
and  great  confusion  would  be  produced  if  it  were  not  so.  It  is  hughes. 
conceded,  that  if  the  office  accepted  be  one  to  which  the  party 
has  a  good  title,  such  acceptance  will  operate  as  a  surrender  or 
deprivation  of  the  first  office ;  but  it  is  said  that  the  acceptance 
will  not  have  that  effect,  unless  the  office  accepted  be  one  to 
which  the  party  elected  can  make  a  title.  It  seems  to  me,  that 
if  the  acceptance  of  an  incompatible  office  to  which  the  party 
elected  has  a  good  title,  operates  as  a  surrender  or  deprivation  of 
a  former  office,  that  the  acceptance  of  such  an  office  to  which  he 
has  no  title  will  have  the  same  legal  effect  upon  the  well  known 
principle,  that  a  party  shall  never  be  permitted  to  take  advantage 
of  his  own  wrong.  It  is  the  duty  of  the  party  elected,  to  ascertain 
before  he  accepts  an  office  whether  he  is  legally  entitled  to  it, 
and  if  he  accepts  it  without  having  title,  the  very  acceptance  of 
it  is  a  wrongful  act,  and  the  law  considers  him  a  wrong  *doer,  C  *^^^  3 
because  he  usurps  an  office  to  which  he  has  no  title ;  I  think 
he  cannot  be  permitted  afterwards  to  say  that  he  is  legally  in 
possession  of  his  former  office,  because  his  acceptance  of  the  new 
office  was  wrongful.  The  case  of  Roe  on  the  demise  of  Lord- 
Berkley  v.  The  Archbishop  of  York,\  was  a  question  of  private 
right,  the  question  there  was  merely  in  what  nature  or  character 
a  person  had  title  to  land.  But  this  is  a  question  respecting  the 
exercise  of  a  public  right,  it  is  not  a  mere  question  respecting  a 
man's  own  title.  A  person  has  a  title  to  the  office  of  alderman 
or  capital  burgess  of  a  borough  not  for  his  own  benefit,  but  for 
the  benefit  of  the  borough.  Besides,  here  the  parties  actually 
abandon  the  former  office,  and  accept  another  the  duties  of  which 
they  cannot  exercise  consistently  with  those  of  the  office  which 
they  before  held ;  and  they  actually  concur  in  nominating  their 
successors  to  the  office  which  they  have  given  up.  It  seems  to 
me  that  if  there  had  been  an  issue  to  try  whether  Turnock  and 
Knight  had  resigned  their  office  of  capital  burgesses,  there  was 
ample  evidence  to  prove  they  had  resigned  it.  It  is  clear  that  an 
officer  constituted  by  election  may  resign  by  parol :  The  King  v. 
The  Mayor  ofRippon.  I  In  that  case  a  declaration  in  the  corporate 
assembly  was  held  to  amount  to  a  good  resignation,  the  corporation 

t  8  E.  E.  413  (6  East,  86;  2  Smith,  166}.  J  Salk.  433. 
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The  King  having  accepted  it,  and  chosen  another  in  the  place  of  the 
Hughes,  person  who  resigned.  Then  if  a  parol  resignation  be  sufficient, 
it  clearly  is  not  necessary  for  a  party  to  say  I  resign  my  office, 
any  more  than  it  is  necessary  in  delivering  a  deed  to  say  ''  I 
deliver  "  ;  but  the  fact  of  giving  up  the  office,  and  taking  another, 
[  *897  ]  is  quite  sufficient.  ""In  support  of  such  an  issue  the  first  piece  of 
evidence  would  be  that  Tumock  and  Enight  had  been  elected 
into  a  new  office;  but  that  would  not  be  of  itself  sufficient,  for 
they  might  not  think  proper  to  accept  it.  The  next  piece  of 
evidence  would  be  that  they  were  sworn  in, — that  is  an  act  of 
their  own ;  then  that  they  actually  discharged  the  duties  of  the 
office ;  and  further,  that  they  voted  for  the  persons  who  were  to 
succeed  them  respectively  in  the  office  of  capital  burgesses ;  and 
that  the  latter  discharged  the  duties  of  the  office  of  capital 
burgesses.  It  seems  to  me,  upon  the  whole,  that  the  acceptance 
of  the  office  of  aldermen,  although  it  turned  out  that  the  parties 
who  accepted  it  had  no  title  to  it,  operated  as  a  surrender  of  the 
former  office,  and  therefore  that  at  the  moment  when  they 
accepted  the  office  of  aldermen  they  ceased  to  be  capital  burgesses, 
and  that  consequently  their  votes  could  not  be  received  as  capital 
burgesses  on  the  election  of  the  defendant.  The  rule  for  entering 
a  verdict  for  the  Grown  must  therefore  be  made  absolute. 

Rule  absolute. 
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FURILLIO  V.  CROWTHER.  i826. 

Jan,  25. 
(7  Dowl.  &  By.  612—614.)  

r  g|2    I 

Where  the  supposed  father  of  an  illegitimate  child  had  made  various 
payments  for  its  maintenance  and  then  refused  to  continue  its  support 
until  the  mother  obtained  an  order  of  filiation:  Held^  that  no  action 
would  lie  for  arrears  of  maintenance,  at  the  suit  of  the  mother. 

Assumpsit  for  the  board  and  lodging  of  an  illegitimate  child. 
Plea,  the  general  issue.  At  the  trial  before  Abbott,  Ch.  J.,  at 
the  Middlesex  sittings  after  last  Term,  it  appeared  in  evidence, 
that  for  a  considerable  time  prior  to  the  commencement  of  this 
action,  the  defendant  had  paid  *the  plaintiff  a  weekly  allowance  [  *618  ] 
of  twelve  shillings,  for  the  maintenance  of  the  child  in  question. 
In  consequence  of  an  application  made  by  the  plaintiff's  attorney 
to  the  defendant,  for  the  payment  of  the  arrears  for  which  this 
action  was  brought,  the  defendant's  attorneys  wrote  to  the 
plaintiff's  as  follows : 

"  We  are  instructed  by  our  client  to  say  that  he  will  not  make 
any  more  weekly  payments  to  your  client  for  the  support  of  the 
child  of  which  she  alleges  him  to  be  the  father,  unless  he  can  be 
satisfied  by  a  magistrate's  order  made  on  her  oath,  that  he  is  the 
person  who  ought  to  make  such  payments."  Nothing  further 
being  done,  this  action  was  commenced.  On  the  part  of  the 
defendant,  it  was  contended  that  the  action  was  not  maintainable, 
there  being  no  obligation  in  law  on  him  to  maintain  an  illegi- 
timate child ;  and  that  the  only  mode  of  enforcing  his  liability 
was  by  proceedings  under  the  18  Eliz.  c.  S,+  which  in  this  case 
had  not  been  adopted.  For  the  plaintiff,  it  was  insisted  that 
there  being' a  moral  obligation  on  the  father  of  an  illegitimate 
child  to  maintain  it,  sufficient,  at  least,  to  support  a  contract,  and 
as  the  defendant  had  by  previous  payments  acknowledged  his 
liability  to  maintain  this  child  ;  and  the  letter  in  question  being 

t  Bepealed  S.  L.  R.  Act,  1863.  c.  10,  ss.  4,  7-9;  35  &*36  Vict.  c.  65, 
The  modem  Acts  are  7  &  8  Vict.  ss.  3-5  ;  36  &  37  Vict.  c.  9,  ss.  3,  4,  6, 
c.  101,  ss.  4,  5.  7,  11 ;   8  &  9  Vict.      7  ;  44  &  45  Vict.  c.  24,  s.  6.— B.  C. 
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FuBiLLio     only  a  conditional  renunciation  of  the  contract,  the  action  was 
Cbowtheb.    maintainable.     The  jury,  under  the  learned  Judge's  directions, 

found  for  the  defendant,  but  leave  was  given  to  move  to  enter  a 

verdict  for  the  plaintiff  for  80Z. 

Scarlett  now  moved  accordingly : 

There  is  a  moral  obligation  on  the  father  of  an  illegitimate 
child  to  maintain  his  offspring ;  at  least,  such  an  obligation  as 
is  sufficient  to  found  a  contract.  This  is  a  duty  of  imperfect 
obligation,  and  though  by  the  laws  of  this  country  the  only  mode 
of  compelling  the  father  of  an  illegitimate  child  to  maintain  it, 
is  by  an  order  of  filiation  under  the  statute  of  Elizabeth ;  still 
if  a  person  once  enters  into  a  contract  for  the  support  of  such 
[  *614  ]  a  child,  there  is  a  sufficient  ^moral  obligation  which  a  court  of 
law  will  enforce.  The  question  then  is,  whether  a  contract 
of  this  nature  is  not  binding  unless  there  is  something  to  shew 
that  it  has  been  distinctly  and  unequivocally  renounced.  The 
defendant  is  in  this  predicament;  he  admits  the  birth  of  the 
child,  and  he  pays  for  its  maintenance  for  a  considerable  length 
of  time,  which  is  an  acknowledgment  of  his  liability  to  support 
it.  Probably  he  might  renounce  the  contract,  altogether,  or  he 
might  put  the  plaintiff  to  the  remedy  given  by  the  statute  of 
Elizabeth;  but  this  he  does  not  do.  He  desires  his  attorney 
to  write  for  farther  explanation  as  to  his  liability.  This  is  not 
putting  an  end  to  his  contract.  If  he  meant  to  renounce  his 
liability  he  should  have  done  so  in  express  terms,  and  it  lay  upon 
him  to  shew  that  the  contract  was  rescinded. 

Per  Curiam  : 

It  is  quite  clear  that  this  action  is  not  maintainable.  The 
defendant  is  under  no  legal  obligation  to  maintain  the  child 
unless  the  steps  are  taken  which  the  statute  of  Elizabeth  requires. 
The  by-gone  payments  were  merely  voluntary,  and  he  was  not 
bound  to  continue  them  longer  than  he  thought  proper. 

Rule  refused. 
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DAFTEK  V.   CRESSWELL.t  i»26. 

Jan,  27. 
(7  Dowl.  &  By.  650—652 ;  S.  C.  at  Nisi  Prius,  2  Car.  &  P.  161.)  fm-] 

A  man  rated  on  board  an  East  India  ship  as  a  seaman,  and  who  signs 
the  ship's  articles,  and  receives  pay  as  such,  is  within  the  statute  2 
Geo.  II.  c.  36,:(  and  cannot  maintain  any  action  upon  a  parol  agreement, 
subsequently  made,  for  wages  as  cuddy  servant,  during  the  voyage. 

Assumpsit  for  wages  owing  to  plaintiff  from  defendant,  for  the 
service  of  plaintiff,  performed  as  the  servant  of  defendant,  in  a 
ship  whereof  defendant  was  captain,  during  a  voyage  to  the  East 
Indies  and  back;  with  counts  for  work  and  labour,  and  the 
money  counts.  Plea,  nati  assumpsit,  and  issue  thereon.  At 
the  trial,  before  Abbott,  Ch.  J.,  at  the  adjourned  Middlesex 
sittings  after  last  Term,  it  appeared  that  the  action  was  brought 
to  recover  the  *balance  of  certain  wages  which  the  defendant,  as  [  •ssi  ] 
captain  of  the  East  India  Company's  ship  Astell,  had  agreed  to 
pay  the  plaintiff,  in  consideration  of  his  services  as  cuddy  servant 
on  board  that  ship,  on  a  voyage  from  England  to  Calcutta,  and 
back.  The  plaintiff  had  been  regularly  entered  on  the  ship's 
books  as  a  seaman,  had  received  pay  from  the  East  India 
Company  as  such,  and  in  that  character  had  signed  the  ship's 
articles  in  the  usual  course ;  but  the  agreement  for  wages  as 
cuddy  servant  was  merely  verbal,  no  written  contract  having 
been  entered  into  between  the  plaintiff  and  the  defendant  upon 
that  subject.  It  was  objected,  upon  this  evidence,  that  the  case 
was  within  the  statute  2  Geo.  II.  c.  86,  t  which  prohibits  captains 
of  ships  to  carry  mariners  to  sea  without  first  making  an  agree- 
ment in  writing  for  their  wages,  and  the  action  not  maintainable ; 
inasmuch  as  it  had  been  decided,  that  a  mariner  could  not  recover 
any  thing  agreed  to  be  given  to  him  in  reward  for  his  service, 

t  Cited     and     distinguished     by  are  now  contained   in  sections  113 

BoviLL,  Ch.  J.,  in  Hanson  v.  Eoyden  et  aeq.  of  the  Merchant  Shipping  Act, 

(1867)   L.  B.   IS  C.   P.  47,  49;    37  1894.    The  decision  does  not,  how- 

L.  J.  C.  P.  66,  68. — B.  C.  ever,  turn  upon  the  requirements  of 

X  Since    repealed.    The    require-  the  statutes,  but  upon  the  terms  of 

ments  as  to  agreements  with  seamen  the  contract  in  writing. — B.  C. 
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Daftkr  which  was  not  specified  in  the  articles  ;  and  the  case  of  Wliite  v. 
CRKgswKLL.  Wilson  A  was  quoted  as  in  point.  On  the  other  hand  it  was 
urged,  that  this  being  an  action  for  wages  as  a  servant  only,  and 
not  brought  by  the  plaintiff  in  the  character  of  a  seaman,  was 
not  within  the  operation  of  the  statute,  and  no  written  agreement 
was  necessary.  The  Lord  Chief  Justice  was  of  opinion,  that  as 
the  plaintiff  was  entered  on  the  ship's  books  as  a  seaman,  and 
had  signed  the  ship's  articles,  and  received  pay,  as  such,  he 
could  be  considered  as  a  seaman  only,  and  therefore  could  not 
maintain  any  action  for  wages  not  specified  in  the  written  agree- 
ment, and  accordingly  nonsuited  the  plaintiff,  with  leave,  how- 
ever, to  move  to  enter  a  verdict  for  lOZ.,  that  being  the  amount 
of  damages  agreed  upon,  provided  the  action  was  maintainable. 

Gurney  now  moved  accordingly,  and  contended  that  the 
statute  applied  to  seamen  only,  and  affected  such  contracts  only 
[  *652  ]  AS  were  entered  into  by  them  in  their  character  *of  seamen. 
The  present  case,  therefore,  was  not  within  the  statute,  because 
the  contract  upon  which  the  action  was  brought,  was  not  entered 
into  by  the  plaintiff  in  his  character  of  seaman,  but  as  cuddy 
servant  only ;  and  the  mere  fact  of  his  having  entered  into  one 
contract  as  a  seaman,  could  not  control  or  override  any  agree- 
ment which  he  afterwards  made  in  another  character.  Wlike  v. 
Wilson  was  distinguishable  from  the  present  case,  because  there  the 
plaintiff  was  hired  as  mate  of  a  vessel,  and  the  agreement  for  the 
extra  wages  there  claimed,  was  made  with  him  in  that  character. 
He  submitted,  therefore,  that  the  action  was  maintainable  upon 
the  parol  agreement. 

Per  Curiam  : 

The  plaintiff  was  rated  as  a  seaman,  and  signed  the  ship's 
articles,  and  received  pay,  in  that  character.  By  those  acts  he 
is  concluded  from  saying  that  he  was  not  a  seaman,  and  from 
maintaining  any  action  for  any  wages  or  reward  not  specified 
in  the  written  contract.  As  a  seaman,  it  was  his  duty,  as  it  is 
of  every  seaman,  to  act  as  a  servant,  or  to  perform  any  honest 
service,  at  the  command  of  the  captain;   and  the  fact  of  the 

t  2  Bos.  &P.  116. 
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agreement  upon  which  he  has  sued  being  entered  into  by  him      Dafteb 
in  the  character  of  a  servant,  and  not  of  a  seaman,  will  make  cresswell. 
no  difference,  and  will  not  take  the  case  out  of  the  operation 
of  the  statute.    The  nonsuit,  therefore,  was  clearly  right. 

Rtde  refused. 
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K.  B.  EASTER  TERM. 


1826.        OGDEN  AND  Another  v.  PEELE  and  Others,  Assignees 
^  OF  Waddington,  a  Bankrupt. 

(8  Dowl.  &  By.  1—14.; 

An  action  does  not  lie  to  recover  the  proceeds  of  goods  consigned  to  a 
British  subject  from  an  alien  enemy  notwithstanding  that  the  goods 
arrived  in  England  after  the  cessation  of  hostilities  and  shortly  before 
the  conclusion  of  peace;  otherwise  as  to  a  cargo  which  arrived  after 
the  preliminaries  of  peace  were  signed. 

His  Honour  the  Vice-chancellor  sent  the  following  case  for 
the  opinion  of  this  Court : 

The  plaintiffs  are  natural  bom  subjects  of  the  United  States  of 
America,  and,  during  the  time  in  which  the  transactions  herein- 
after mentioned  took  place,  were  merchants  residing  at  New 
York.  The  bankrupt  is  a  natural  bom  subject  of  this  country, 
and,  during  the  same  time,  was  a  merchant  residing  in  London, 
and  carrying  on  business  there,  under  the  firm  of  Henry  Wad- 
dington &  Co.  The  plaintiffs  and  the  said  Henry  Waddington, 
before  his  bankruptcy,  for  several  years  prior  to  the  late  war 
between  this  country  and  America,  had  extensive  dealings 
together;  the  plaintiffs  making  consignments  of  American  pro- 
L  *2  ]  duce  *to  Waddington,  upon  sale ;  and  Waddington  making  remit- 
tances to  the  plaintiffs,  paying  money  to  the  order  of  the  plaintiffs 
in  this  country,  and  shipping  consignments  of  goods  to  them  on 
their  account.  In  June,  1812,  war  was  declared  between  the  two 
countries;  and  on  24th  December,  1814,  preliminaries  of  peace 
were  signed  at  Ghent.  On  9th  February,  1815,  Waddington  trans- 
mitted to  the  plaintiffs  at  New  York,  a  statement  of  the  account 
between  them,  commencing,  on  the  credit  side  of  the  account,  with 
1st  January,  1814,  and  made  up  to  Ist  January,  1815 ;  by  which 
account  it  appeared,  that,  on  the  latter  day,  there  was  a  balance 
remaining  in  the  hands  of  Waddington  in  favour  of  the  plaintiffs 
of  7,0982.  Il8.  2d. ;  and  upon  the  debtor  side  of  the  account,  after 
striking  the  balance  above  mentioned,  several  bills  of  exchange, 
drawn  by  the  plaintiffs  upon  Waddington,  and  which  had  been 
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accepted  by  him,  but  had  not  then  arrived  at  maturity,  were  Oodbn 
entered  short,  amounting  in  the  whole  to  15,020!.  ISs.  2d,  A  pbblb. 
letter  from  Waddington  to  the  plaintiffs,  dated  London,  9th  Feb- 
ruary, 1815,  accompanied  the  said  accounts ;  in  which,  amongst 
other  things,  he  wrote  as  follows:  "We  observe  the  various 
bills  you  have  drawn  upon  us,  which  we  have  honoured,  and  we 
have  noted  them  in  your  account  current  for  last  year,  the 
balance  being  7,098Z.  11«.  2d.,  at  your  credit  cash  1st  January, 
1815."  Between  11th  February,  1815,  and  9th  March  in  that 
year,  Waddington  paid  certain  of  the  bills  specified  at  the 
foot  of  the  last  account,  to  the  amount  of  5,7802.  IBs.  2d.  On 
25th  March,  1815,  a  commission  of  bankrupt  was  duly  issued 
against  Waddington,  upon  which  he  was  found  and  declared  a 
bankrupt,  and  the  defendants  were  afterwards  duly  chosen  his 
assignees,  and  an  assignment  executed  to  them  in  due  form  of 
law.  After  the  bankruptcy,  the  assignees  employed  the  bank- 
rupt as  their  agent  for  the  purpose  of  managing  and  winding  up 
the  affairs  of  his  estate ;  and  on  15th  July,  1815,  the  bankrupt, 
in  the  course  of  such  employment,  transmitted  ^to  the  plaintiffs  [  *3  ] 
two  further  statements  of  accounts.  The  one  of  them  dated 
London,  25th  March,  1815,  was  entitled  as  follows:  "Account 
sales  for  724  bales  cotton,  per  Joachim  Feiachel,  from  Amelia 
island,  consigned  to  Henry  Waddington  &  Co.,  for  account  of 
Joshua  Waddington,  three-tenths,  Butgers  and  Seaman,  three- 
tenths,  Abraham  and  C.  L.  Ogden,  three-tenths,  Francis  Depan, 
one-tenth ;  *'  and  after  stating  the  nett  proceeds  of  that  sale  to  be 
18,311Z.  28.  6d.y  the  account  proceeds  to  divide  them  amongst 
the  several  persons  interested  in  the  same,  and  gives  credit  to 
the  plaintiffs  at  the  foot  for  their  share,  as  follows :  "To  credit, 
Abraham  and  C.  L.  Ogden,  three-tenths,  5,498L  68.  9d.'*  The 
earliest  item  in  the  account  was  on  the  debit  side,  and  was  under 
date  the  1st  January,  1815.  The  other  account  so  furnished  was 
a  debtor  and  creditor  account  between  the  plaintiffs  and  the 
bankrupt,  commencing  on  the  1st  January,  1815,  and  made 
up  to  15th  July  in  that  year.  The  debit  side  of  this  account 
was  composed  partly  of  the  said  bills  so  as  aforesaid  paid  by 
Waddington  on  account  of  the  plaintiffs,  to  the  amount  of 
5,780L  16s.  2d.,  and  partly  of  other  payments  and  disbursements 


474  1826.    K.  B.    8  DOWL.  &  EY.  3—4.  [r.r. 

OoDEN  made  by  the  bankrupt  for  the  use  of  the  plaintiffis,  between 
PssLE.  iBt  January  and  15th  July,  1815,  amounting  together  with  the 
said  bills  to  9,068L  lis.  6d.;  and  the  credit  side  thereof  was 
composed  of  the  said  balance  of  7,0932.  Us.  2d.,  brought  down 
from  the  former  account  of  certain  cash  receipts  on  account 
of  the  plaintiffs,  and  interest,  and  of  the  sum  of  5,228!.  13s.  Id., 
being  therein  called  three-tenths  of  the  proceeds  of  cotton  by  the 
ship  Joachim;  and  the  balance  of  this  account  between  the 
parties,  brought  down  to  the  15th  July,  was  8,404!.  10a.  lOd. 
in  favour  of  the  plaintiffs.  There  was  a  memorandum  at  the 
foot  of  the  said  last-mentioned  account,  in  which  the  bankrupt 
states,  that  "the  cotton  per  Benjamin,  ditto  per  Fox,  ditto  per 
Porcupine,  were  uncertain."  The  proceeds  of  the  cotton  per  Fox 
and  Porcupine  are  not  in  dispute,  having  been  accounted  for  to 
*[  «4]  the  plaintiffs;  but  the  proceeds  *of  the  Benjamin  subsequently 
came  to  the  hands  of  the  bankrupt  whilst  acting  as  such  agent  to 
the  assignees ;  and  in  a  letter  from  him  to  one  Isaac  Ogden,  the 
brother  and  agent  to  the  plaintiffs,  dated  the  9th  Octobez',  1815, 
he  states  the  nett  proceeds  of  that  share  of  the  Benjamin  to 
which  the  plaintiffs  were  entitled,  to  amount  to  2,8712.  9^.  2^., 
and  at  the  same  time  corrects  an  error  that  had  occurred  in  the 
account  current  of  15th  July,  in  which  the  plaintiffs'  share  of  the 
proceedsof  thecotton  ^t  Joachim  had  been  stated  at  5,2282.  ISs.  Id., 
instead  of  the  real  amount  of  5,4932.  6«.  9e2.  No  advances  or  pay- 
ments have  been  made  in  favour  of  the  plaintiffs  since  the  date  of 
the  said  account  in  July,  1815.  The  Joachim  arrived  at  Falmouth 
in  the  1st  week  in  November,  1814.  No  part  of  her  cargo  was 
landed  in  England;  but  Waddington,  on  the  9th  of  the  same 
month,  sent  her  to  Messrs.  Martin,  Lafitte,  &  Co.,  of  Havre,  for 
sale  on  commission,  and  under  a  previous  arrangement  with  the 
agent  in  London,  drew  upon  them  on  account  of  the  cargo,  four 
bills  of  exchange,  amounting  to  448,000  francs,  equal  at  the  then 
rate  of  exchange,  to  20,0002.  sterling,  all  which  bills  were  dated 
4th  November,  1814,  and  were  made  payable  three  months  after 
date ;  and  which  bills  Waddington  remitted  to  Peregeaux  &  Co., 
of  Paris,  bankers,  in  order  that  they  might  get  them  accepted, 
and  then  discount  them.  Peregeaux  &  Co.  accordingly  got  the 
bills  accepted ;  and  after  deducting  5  per  cent,  on  the  amount  for 
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discount,  remitted  for  the  same  to  Waddington,  various  bills  Oodkn 
on  London,  some  at  three  months  date,  and  some  at  shorter  pbele. 
periods.  Martin,  Lafitte,  &  Co.,  of  Havre,  in  their  account 
current  with  Waddington,  debit  him  with  his  bills  upon  them  for 
448,000  francs,  as  due  4th  February,  1815,  against  the  nett 
proceeds  of  such  part  of  the  cargo  of  the  Joachim^  as  they  had 
sold;  but  they  take  no  notice  in  their  account  of  any  of  the 
remittances  which  had  been  made  him  by  Peregeaux  &  Co., 
those  being  included  in  a  distinct  account  between  Peregeaux 
&  Co.  and  Waddington.  On  15th  ♦December,  1814,  Lafitte  &  [  *5  ] 
Co.  sold  450  bales,  and  on  24th  of  the  same  month,  100  bales, 
(being  the  whole  sold  by  them),  part  of  the  cargo ;  but  they  did 
not  receive  payment  for  such  sales  until  SOth  April  and  18th  May, 
1815.  In  the  same  month  of  November,  Waddington  contracted 
with  Messrs.  Chadwick  and  Seddon,  of  Manchester,  for  the  sale 
of  part  of  the  Joachim's  cargo,  which  part,  consisting  of  274 
bales,  the  remainder  of  the  cargo,  was  reshipped  by  Lafitte  &  Co., 
at  Havre,  in  January,  1815,  arrived  at  Liverpool  on  the  4th  Feb- 
ruary, 1815,  and  was  delivered  on  8th  and  10th  of  the  same 
month,  to  the  purchasers,  who  then  paid  Waddington  by  bills  at 
usual  periods  of  ten  days  and  three  months.  The  advances 
made  as  above  by  Lafitte  &  Co.,  exceed  the  nett  proceeds  of  the 
cargo,  which '  ultimately  produced  18,811Z.  28.  6d.  only.  The 
Benjamin  arrived  at  Liverpool  direct  from  America,  addressed 
to  Waddington's  agents  there,  on  1st  January,  1815,  and  the 
cargo  was  sold  between  7th  January  and  15th  February. 
Remittances  were  made  to  Waddington  on  account  of  such  sales, 
on  21st  and  28th  January,  and  the  sales  were  finally  closed,  and 
the  amount  thereof  carried  to  Waddington's  credit,  by  his  agents 
at  Liverpool,  who  transacted  the  business,  on  4th  March,  1815. 
The  several  accounts  and  letters  and  documents  referred  to  in 
this  case,  accompany  it,  and  are  considered  as  forming  part 
thereof.  The  questions  for  the  consideration  of  the  Court  are : 
first,  whether  any  debt,  or  if  any,  to  what  amount,  is  proveable 
by  the  plaintiffs,  under  the  commission  of  bankrupt  issued 
against  Henry  Waddington.  Second,  whether  any  debt  would 
have  been  proveable,  if  there  had  been  no  ratification  or  acknow- 
ledgment subsequent  to  his  bankruptcy. 
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OoDBN  Tindaly  for  the  plaintiffs  : 

u. 

pbele.  First,    the  whole    balance  due  to  Messrs.  Ogden,  namely, 

11,5402.  1S«.  8e2.,  is  proveable  as  a  debt  under  Waddington's 
commission. 

(Abbott,  Ch.  J. :  It  appears  by  the  case,  that  the  proceeds  of 

the  Benjamin  came  to  the  hands  of  the  bankrupt  whilst  he  was 

[  *6  J        acting  as  *agent  to  the  assignees ;  then  should  not  the  action 

have  been  in  assumpsit  for  money  had   and  received  by  the 

assignees  to  the  use  of  the  plaintiffs  ? ) 

(Batley,  J. :  The  same  difficulty  presents  itself  to  my  mind. 
The  cargo  of  the  Benjamin  was  sold  by  Waddington  in  February, 
and  the  balance  of  the  proceeds  was  carried  to  his  credit  on  the 
4th  of  March,  but  the  bills  were  not  turned  into  cash  before  his 
bankruptcy.) 

The  whole  balance  due  to  the  plaintiffs  is  thus  composed: 
8,404{.  10«.  lOti.,  the  balance  admitted  to  be  due  to  them  in  the 
account  made  up  to  July,  1815 ;  264Z.  188.  8(2.,  the  amount  of 
the  error  in  the  account  of  the  Joachim's  proceeds,  also  admitted 
to  be  due  to  the  plaintiffs  by  Waddington's  letter  of  the  9th  of 
October,  1814 ;  and  2,871Z.  98.  2(i.,  the  nett  proceeds  of  two-fifths 
of  the  Benjamin's  cargo,  also  admitted  to  be  due  to  them ; 
amounting  together  to  11,5402.  188.  Sd.  With  respect  to  the 
latter  item,  the  question  will  be,  whether  that  was  a  debt  con- 
tracted during  the  existence  of  war  between  this  country  and 
America,  or  after  peace  had  taken  place ;  for  in  the  former  case 
it  certainly  would  not  be  proveable.  Now  the  plaintiffs'  cause  of 
action  arose  when  the  proceeds  of  the  Benjamin's  cargo  reached 
the  hands  of  the  bankrupt,  and  not  before  ;  and  the  dates  of  the 
several  transactions  as  stated  in  the  case,  shew  that  the  balance 
became  due  to  the  plaintiffs  after  peace  had  been  renewed,  because 
then,  and  then  only,  did  the  bankrupt  receive  the  proceeds  in 
cash.  The  Benjamin  arrived  at  Falmouth  before  the  war  ceased ; 
from  thence  she  went,  on  that  account,  to  Havre,  where  her 
cargo  was  put  into  the  hands  of  Lafitte  &  Co.,  and  it  was  sold 
while  lying  there  ;  Waddington  having  previously  drawn  bills  to 
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the  value  of  the  cargo  upon  them  at  three  months  date,  which       Oodbn 
became  due  after  the  war  had  ceased.     It    is  true  that  he       peele. 
discounted  those  bills  with  Peregeaux  &  Co.,  at  Paris,  but  that 
cannot  vary  the  plaintiffs'  claim,  because  that  was  a  private 
transaction  of  Waddington's,  over  which  they  could   have  no 
control. 

(Bayley,  J. :  Would  Waddington  *himself  under  those  circum-         [  ^7  ] 
stances  have  been  liable  to  the  plaintiffs  in  an  action  for  money 
had  and  received  ?) 

Certainly  he  would,  for  the  cargo  was  sold  after  the  cessation 
of  hostilities. 

(Abbott,  Ch.  J. :  Part  of  it  was  sold  during  the  continuance  of 
hostilities  ;  that  which  was  sold  by  Lafitte  &  Go.) 

But  that  part  was  paid  for  by  bills  at  three  months  date,  which 
became  due  after  peace  was  restored,  therefore  the  money  did  in 
fact  reach  the  hands  of  Waddington  during  a  time  of  peace,  and 
the  plaintiffs  could  not  have  sued  him  for  it  till  that  time,  for 
till  then  they  had  no  complete  cause  of  action.  The  residue  of 
the  cargo  was  sold  in  this  country  by  Waddington  himself,  under 
a  contract  made  in  November,  1816,  was  delivered  to  the  pur- 
chasers in  February,  1816,  and  was  paid  for  by  bills  falling  due 
in  April  and  May  ;  consequently,  the  entire  proceeds  of  the  cargo 
were  received  by  Waddington  after  the  war  had  ceased. 

(Baylby,  J. :  But,  in  pursuance  of  a  bargain  made  during  the 
war,  and  therefore  illegal.) 

In  pursuance  of  a  bargain,  certainly,  but  not  an  illegal  one.  No 
case  upon  this  subject  has  gone  further  than  to  hold,  that  no 
action  will  lie  by  a  native  of  a  foreign  country,  against  a  native 
of  this  country,  to  enforce  a  contract  made  between  them  during 
a  time  of  war  ;  it  has  never  yet  been  held,  that  an  action  brought 
for  a  debt  which  accrued  due  in  time  of  peace,  though  arising 
out  of  a  contract  made  in  time  of  war,  but  ratified  after  war  had 
ceased,  cannot  be  maintained.     The  first  case  which  even  went 
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OoDEN       the  length  first  pointed  out,  was  that  of  Anthou  v.  Fisher, \ 
Peelk.       where  it  was  decided,  that  an  alien  enemy  cannot,  by  the  munici- 
pal law  of  this  country,  sue  for  the  recovery  of  a  right  claimed  to 
be  acquired  by  him  in  actual  war  ;  and  which  overruled  the  case 
of  Ricord  v.  Bettenham,l  decided  only  a  few  years  before,  where 
it  was  held  that  an  action  was  maintainable  by  an  alien  enemy 
[  •S  ]        upon  a  ransom  bill.     Brandon  v.  Nesbitt,^  Bristoiv  *v.  Towers,  \ 
and  Potts  v.  Bell,^  are  all  authorities  in  support  of  the  doctrine 
laid  down  in  Anthou  v.  Fisher,  and  it  must  be  admitted  that  the 
principle  upon  which  they  were  founded  is  as  just,  as  the  policy 
which  they  were  intended  to  advance  is  sound.     In  Brandon  v. 
Nesbitt,  however,  though  the  Court  said  that  they  had  not  found 
a  single  case  in  which  the  action  had  been  supported  in  favour  of 
an  alien  enemy  ;  they  added,  that  though  it  was  held  in  Ricord 
V.  Bettenham,  that  the  action  by  an  enemy  on  a  ransom  bill 
might  be  maintained,  the  action  was  not  brought  until  peace  was 
restored,  which  gets  rid  of  the  objection.     Now  here,  not  only 
the  action  was  not  brought  till  after  peace  was  restored,  but  it 
was  impossible  that  it  should  be,  for  not  till  then  did  the  cause 
of  action  arise.     No  injury  therefore  can  be  sustained  in  a  national 
point  of  view  by  the  allowance  of  such  an  action,  because  there 
has  been  no  transfer  or  interchange  of  property  during  the  war, 
and  no  claim  attached  to  either  party  till  after  the  restoration  of 
peace,  inasmuch  as  till  then  no  one  of  the  contracts  of  sale  was 
complete. 

(Bayley,  J. :  The  goods  were  not  finally  delivered  to  the 
purchaser  till  after  the  restoration  of  peace,  but  they  were  sold, 
some  of  them  at  least,  during  the  continuance  of  the  war.) 

The  contract  was  not  complete  till  after  peace  was  restored,  and 
then  such  a  contract  will  support  an  action ;  the  rule  has  never 
yet  been  carried  farther,  and  the  Court  will  not  now  extend  it, 
particularly  where  manifest  injustice  must  be  the  result  of  so 
doing,  as  it  would  be  here,  for  the  plaintiffs  are  in  equity  entitled 

t  2  Doug.  648,  649,  n.  ||  6  T.  R.  35. 

X  3  Bmr.  1734  ;  1  Bl.  563.  H  5  R.  E.  452  (8  T.  R.  54'8). 

§  3  R.  R.  109  (6  T.  R.  23). 


VOL.  xxix.l      1826.    K.  B.    8  DOWL.  &  BY.  8—9.  479 


to  this  money,  and  at  any  rate  Waddington,  or  his  assignees,       Oodkn 
can  have  no  possible  right  to  retain  it.  Peelb. 

(Batley,  J. :  Does  not  the  original  illegality  of  the  transaction 
render  it  void  in  all  its  subsequent  parts  ?  That  appears  to  me 
to  be  the  only  question.) 

It  is  confidently  submitted  that  it  does  not,  and  there  are  many 
cases  which  seem  to  warrant  the  position.  It  has  been  held  that 
an  agent  cannot  set  up  the  illegality  of  the  contract,  *in  defence  [  *9  ] 
of  an  action  for  money  had  and  received  by  his  principal :  Tenant 
V.  Elliott  A  The  illegality  there  set  up  was  grounded  on  a 
particular  statute,  but  the  principles  laid  down  by  the  Court  were 
broad  and  general.  Buller,  J.,  said,  ''Is  the  man  who  has 
paid  over  money  to  another's  use,  to  dispute  the  legality  of  the 
original  consideration?  Having  once  waived  the  legality,  the 
money  shall  never  come  back  into  his  hands  again.  Can  the 
defendant  then  in  conscience  keep  the  money  so  paid?  For 
what  purpose  should  he  retain  it?  To  whom  is  he  to  pay  it 
over ;  who  is  entitled  to  it  but  the  plaintiff?  "  And  Eyre,  Ch.  J., 
added,  "  the  defendant  is  not  like  a  stake-holder.  The  question 
is,  whether  he  who  has  received  money  to  another's  use  on  an 
illegal  contract,  can  be  allowed  to  retain  it,  and  that  not  even  at 
the  desire  of  those  who  paid  it  to  him.  I  think  he  cannot." 
Here  Waddington  was  an  agent,  and  stood  precisely  in  the  situa- 
tion of  the  defendant  in  that  case ;  the  cases,  therefore,  are 
parallel.  But  Waddington,  by  the  accounts  which  he  rendered 
aft«r  the  restoration  of  peace,  admitted  that  the  plaintiffs  had  a 
cause  of  action  against  him,  and  upon  that  ground  his  estate  is 
liable  to  this  debt.  This  must  be  considered  in  the  same  light 
as  if  it  was  an  action  for  money  had  and  received  against  him. 

(Bayley,  J. :  Then  the  question  of  the  illegality  will  still 
remain.) 

Doubtless  it  will,  and  therefore  it  is  contended  that  the  subse- 
quent admission  of  Waddington  purges  the  supposed  illegality, 

t  4  R,  R.  755  (1  Boa.  &  P.  3). 
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Ogden       and  makes  him  liable  at  all  events ;  as  in  Barnes  v.  Headley,^ 

Pbblb.       where  it  was  held,  that  "  after  usurious  securities  given  for  a 

4oan  have  been  destroyed  by  mutual  consent,  a  promise  by  the 

borrower  to  repay  the  principal  and  legal  interest  is  founded  on 

a  sufficient  consideration,  and  is  binding.'* 

(Batlet,  J. :  That  was  on  the  ground  that  there  was  a  good 
moral  consideration  for  the  second  promise :  that  there  was,  in 
fact,  a  new  contract,  which  purged  the  illegality  of  the  former.) 

[  *io  ]       Here  also  there  is  a  *moral  consideration,  and  in  effect  a  new 
contract. 

(Abbott,  Gh.  J. :  In  that  case  the  debt  was  void,  here  it  is 
illegal;  those  are  distinct  terms:  besides,  there  the  debt  was 
void  upon  a  statute  passed  for  the  benefit  of  individuals ;  here 
it  is  illegal,  as  being  against  public  policy.) 

The  distinction  between  void  and  illegal  seems  difficult  to  be 
comprehended,  for  a  debt  can  only  be  void  became  it  is  illegal. 
Duhammel  v.  Pickering,  I  is  another  authority  in  favour  of  the 
plaintiffs. 

(Baylby,  J. :  There  the  defendant  was  probably  a  prisoner  in 
a  foreign  country,  and  while  in  that  situation  drew  the  bills ; 
under  those  circumstances,  he  was  still  at  liberty  to  enter  into 
a  contract,  and  might  bind  himself,  if  he  chose.  Besides,  there 
the  money  was  actually  advanced,  and  a  debt  really  created  in 
France ;  then  clearly,  after  peace  was  restored,  a  fresh  promise 
to  pay  was  binding.  It  seems  to  me,  that  there  never  was  any 
illegality  in  that  transaction,  from  first  to  last.  Antoine  r. 
Morshead,^  is  another  case  to  the  same  effect,  but  they  do  not 
appear  to  me  either  of  them  to  touch  the  present.) 

There  are  no  other  authorities  that  bear  upon  the  point.  The 
rule,  so  far  as  it  has  already  been  laid  down,  is  sufficiently  severe, 

t  2  Taunt.  184.  §  16  B,   R.   610  (6  Taunt,   237 ; 

X  19  R.  R.  686  (2  Stark.  90).  1  Marsh.  558). 
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and  the  Court  will  not  extend  its  operation.     There  is  nothing       Ogden 
in  the  plaintiffs'  claim,  opposed  either  to  morality  or  to  public       peele. 
policy  ;  and  the  justice  of  the  case  is,  that  they  should  be  entitled 
to  prove  their  debt. 

F.  Pollock,  for  the  defendants : 

No  part  of  this  debt  is  proveable  under  the  commission, 
because  there  is  no  consideration,  either  express  or  implied,  to 
support  it  in  a  court  of  law,  nor  any  equitable  ground,  upon 
which  the  creditors  could  obtain  relief  in  a  court  of  equity.  The 
only  question  in  this  case,  is,  whether  there  is  any  consideration, 
upon  which  an  express  contract  can  be  sustained,  or  an  implied 
contract  can  be  raised,  by  law.  Out  of  an  illegal  transaction  no 
legal  right  can  arise.  *That  is  a  general  and  established  rule  of  [  *ii  ] 
law,  and  the  decision  in  Tenant  v.  Elliott  forms  no  exception  to 
it ;  for  there  the  question  of  consideration  was  excluded,  none 
being  necessary  to  support  that  action.  But  where  a  considera- 
tion must  be  shewn,  in  order  to  support  the  action,  if  there 
appears  to  be  any  thing  illegal  in  the  origin  of  the  transaction, 
the  contract  founded  upon  it  cannot  be  enforced  at  law.  Where 
it  is  not  necessary  to  shew  a  consideration,  a  party  who  receives 
money  for  the  use  of  another,  is  bound  to  pay  it  over  at  all 
events,  because  he  is  merely  an  agent  or  banker,  and  has  no 
right  to  set  up  the  illegality  of  the  transaction  as  an  excuse  for 
retaining  the  money.  Neither  dd  the  cases  Antoine  v.  Morshead, 
and  Duhammel  v.  Pickering,  at  all  affect  the  present,  because 
there  the  transactions  were  held  to  be  good,  upon  the  ground 
of  necessity.  The  distinction  between  void  and  illegal,  is  well 
founded  and  important.  For  instance,  the  Statutes  of  Usury 
prohibit  the  lending  money  for  more  than  52.  per  cent,  interest, 
and  declare  that  contracts  for  loans  upon  any  higher  rate  of 
interest  shall  be  void,  and  that  the  parties  receiving  such  rate 
of  interest  shall  be  subject  to  certain  penalties :  but  they  do  not 
prevent  the  lender  from  receiving  the  legal  interest  even  upon 
the  original  loan,  if  the  borrower  gives  a  subsequent  promise  to 
pay  it,  and  therefore  they  do  not  make  the  whole  transaction 
ab  initio  illegal,  because  if  it  were  so,  no  fresh  undertaking  could 
be  grafted  on  it.    But  the  common  law  has  declared  the  act  of 
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OoDEN  trading  vfith  an  alien  enemy  to  be  absolutely  illegal,  in  toto,  and 
Pksle.  therefore  every  contract  and  promise  founded  upon  such  a 
trading,  is  not  only  void,  but  illegal  also,  and  cannot,  at  any 
period,  or  under  any  circumstances,  be  enforced  at  law :  Potts 
V.  Bell  ;t  The  case  of  the  Hoop  ;l  Ex  parte  Boussmaker  ;§  Flindt 
V.  Waters ;\\  Evans  v.  Richardson.^  The  case  last  cited  applies 
[  ^12  J  strictly  to  that  portion  of  this  debt  which  ♦is  claimed  in  respect 
of  the  cargo  of  the  Benjamin,  and  is  an  authority  for  saying,  that 
that  is  equally  irrecoverable  with  the  rest. 

(Abbott,  Ch.  J. :  The  Benjamin  did  not  sail  under  any  pre- 
existing contract  in  respect  of  her  made  during  the  war.) 

Certainly  not,  but  the  parties  had  had  general  dealings  and 
transactions  during  the  war,  and  the  Benjamin  must  be  regarded 
as  mixed  up  with  them.  In  Evans  v.  Richardson^  it  was  held, 
that  the  general  intention  of  the  parties  to  do  that  which  must 
be  in  violation  of  the  law,  rendered  every  contract  subsequently 
made  illegal ;  and  in  that  point  of  view,  the  transaction 
respecting  the  Benjamin  was  clearly  illegal,  and  cannot  be 
enforced.  That  vessel  indeed  arrived  at  Liverpool  after  the 
preliminaries  of  peace  had  been  signed ;  but  as  she  commenced 
her  voyage  under  an  illegal  contract,  and  with  an  illegal  intent, 
that  made  no  difference.  She  was  liable  to  capture  at  the 
moment  of  her  arrival,  and  might  have  been  seized  as  a  prize 
in  the  port  of  Liverpool. 

(Baylby,  J. :    I   should  doubt  that.    Hostilities  had  ceased 
when  she  arrived. 

LiTTLBDALE,  J. :  Surely  she  might  have  been  entered  on  the 
books  of  the  Custom  House.) 

She  arrived  in  prosecution  of  a  contract  made  with  an  alien 
enemy,  and  in  the  actual  course  of  trade  with  an  alien  enemy ; 

t  5  R.  R.  452  (8  T.  R.  648).  ||   13  R.  R.  457  (15  Eaat,  260). 

X  Robinson's  Adm.  Eep.  196.  f  3  Mer.  469. 

§  9R.  R.  14i(13  Ves.  71). 
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that  contract,  therefore,  was  illegal  and  void,  and  the  Court  Oodek 
cannot  imply  a  new  contract  made  after  the  cessation  of  pkkle 
hostilities.  The  plaintiffs  could  not  have  maintained  trover 
for  the  goods,  nor  for  the  bills  received  in  payment  for  them ; 
for  an  alien  enemy  has  no  property  in  goods  or  bills  placed  in 
the  hands  of  a  subject  of  this  country,  under  such  circumstances, 
either  during  the  war,  or  after  it  has  ceased.  The  present  defen- 
dants, therefore,  as  the  assignees  of  Waddington,  are  bound  by 
law  not  to  allow  the  plaintiffs  to  prove  this  debt,  but  to  divide 
the  money  among  the  English  creditors ;  and,  as  was  held  in 
Evans  v.  Hichardson,  even,  if  they  had  not  raised  the  objection, 
the  Court  would,  as  a  matter  of  law,  have  raised  it  for  them. 
The  plaintiffs  rely  upon  the  last  account  rendered  by  the  bank- 
rupt, *as  an  admission  at  that  time,  that  he  was  liable  for  this  [  *13  ] 
debt.  But,  taking  it  to  be  such  an  admission,  what  is  the  legal 
effect  of  it?  It  can  merely  go  to  shew  how  the  transaction 
stands  as  a  matter  of  account  between  the  parties ;  it  cannot 
legalise  one  item  in  the  account,  nor  the  contract,  in  the  execu- 
tion of  which  the  account  arose.  Then  as  the  original  liability 
was  discharged,  and  the  bankrupt's  admission  does  not  operate 
to  revive  it,  neither  can  the  Court  interfere  to  imply  a  new 
promise,  and  to  set  up  a  new  liability  :  Cannan  v.  BryceA  Then 
are  the  defendants,  in  their  character  of  assignees,  bound  by  any 
thing  that  has  occurred  since  the  bankruptcy?  Clearly  not. 
Even  if  the  bankrupt  could  bind  himself  by  any  new  promise 
made  since  the  peace,  he  still  could  not  bind  his  estate  or  his 
assignees,  by  any  act  done  since  his  bankruptcy.  Upon  these 
grounds,  it  is  contended,  that  no  part  of  this  debt  is  prove- 
able  by  the  plaintiffs  under  the  commission  issued  against 
Waddington. 

Tindal,  in  reply : 

With  respect  to  the  Benjamin,  a  fact  has  been  imported  into 
the  case  in  argument,  which  is  not  to  be  found  there,  namely, 
that  she  sailed  under  an  illegal  contract.  The  Court  will  not 
presume  such  a  fact,  in  order  to  vitiate  a  contract  apparently 

t  22  R.  R.  342  (3  B.  &  Aid.  179). 
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OoDKN  good ;  and  in  the  absence  of  such  a  fact,  the  whole  train  of  argu- 
Peblk.  ment  on  that  point  utterly  fails.  As  to  the  general  principle,  no 
case  has  ever  yet  decided  that  the  foreign  merchant  has  no  claim 
upon  his  consignee  in  this  country,  for  the  proceeds  of  his  goods 
after  hostilities  have  ceased;  for  though  Evans  v.  Ricliardson 
seems,  at  first  sight,  to  warrant  that  position,  it  does  not,  in  fact, 
do  so;  because,  though  it  was  there  held,  that  the  foreigner 
could  not  recover,  even  after  the  restoration  of  peace,  it  was 
upon  the  ground  that  the  plaintiff  there  relied  on  the  original 
contract ;  which  the  present  plaintiffs  do  not.  On  the  other 
hand,  the  case  of  Tenant  v.  Elliott  seems  not  to  be  distinguish- 
[  •!•*  ]  able  *from  the  present,  and  must  decide  it  in  favour  of  the 
plaintiffs:  and  with  respect  to  the  proceeds  of  the  Benjamin's 
cargo,  it  is  clear  that  their  debt  is  proveable,  because  they  came 
into  the  bankrupt's  hands  after  the  cessation  of  war,  and  in  the 
course  of  a  transaction  untainted  with  the  original  illegality. 

Cur,  adv.  vtdt. 

The  following  Certificate  was  afterwards  sent  by  the  Judges  of 
this  Court  to  the  Vice-Chancellor : 

*'  This  case  has  been  argued  before  us  by  counsel,  and  we  are 
of  opinion,  that  the  plaintiffs  are  entitled  to  prove  for  the  proceeds 
of  the  Benjamin,  only ;  but  we  cannot  judge  whether  payment 
has  been  made  of  sufficient  amount  to  over-reach  this  part  of  the 
demand,  and  under  circumstances  that  may  enable  the  defen- 
dants to  apply  them  in  discharge  of  it. 

"  C.  Abbott, 

**  J.  Bayley, 

"  G.  S.  HOLROYD, 
**  J.  LlTTLBDALE."^ 
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THORPE  V.  COOMBE.t 

(8  Dowl.  &  Ey.  347 ;  S.  C.  nom.  Thorpe  v.  Boothy  Ryan  &  Moody,  388.) 

Where  a  promissory  note  was  made  payable  ''two  years  after 
demand :  '*  Held,  that  l^e  Statute  of  Limitations  did  not  begin  to  run 
until  the  two  years  after  demand  had  elapsed. 

Assumpsit  on  a  promissory  note,  made  by  the  defendant  in  the 
year  1810,  "  payable  two  years  after  demand."  Pleas,  1,  Non- 
assumpsit;  2,  The  Statute  of  Limitations.  At  the  trial  before 
Abbott,  Gh.  J.,  at  the  London  sittings  after  last  Term,  it  appeared 
that  the  note  was  presented  to  the  defendant,  and  payment 
demanded  for  the  first  time,  on  the  18th  June,  1828.  The 
defendant  said  something  about  interest  due  on  the  note,  and 
promised  that  he  would  write  to  his  sister,  the  plaintiff's 
wife,  about  it.  Other  applications  were  made  to  the  defendant 
before  action  brought  for  payment  of  the  note,  but  without 
success.  The  action  was  commenced  in  Michaelmas  Term 
last.  The  jury,  under  the  learned  Judge's  directions,  found  for 
the  plaintiff. 

Scarlett  now  moved  to  enter  a  nonsuit,  on  the  ground  that 
the  Statute  of  Limitations  was  a  bar  to  the  action,  inasmuch  as 
it  must  be  presumed  after  the  lapse  of  thirteen  years,  that  pay- 
ment of  the  note  had  been  before  demanded,  and  the  amount 
paid.     He  cited  Holmes  v.  Kerrison,t  and  Christie  v.  Tonseck.^ 

BAYIiBY,  J. : 

I  am  clearly  of  opinion  that  the  Statute  of  Limitations  did 
not  begin  to  run  until  two  years  after  demand  of  payment  of 
this  note  had  been  made.    Here  the  cause  of  action  did  not 

t  In    re    Rtdher/ord,    Brown    v.  §  M.   T.   62    Geo.   m.,   cor.    Sir 

Rutherford,  (1880)  14  Ch.  Div.  687,  J.  Mansfield,  cited  from  MS.  Selw. 

49  L.  J.  Ch.  654.  N.  P.  126,  ed.  3. 

t  11  B.  B.  594  (2  Taunt.  323). 


1826. 
May  27. 
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Thorps      arise  until  the  two  years  after  demand  had  elapsed,  and  con- 

CooHBE.      sequently,  the  statute  affords  the  defendant  no  protection.    But 

after  the  evidence  given  in  this  case,  there  could  be  no  ground 

for  the  jury  to  presume  that  there  had  been  previous  payment 

or  satisfaction  of  the  note. 

The  other  Judges  concurred. 

Rule  refused. 
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DANCER  V.  HASTINGS.  i826. 


Nov,  7, 


(4  Bing.  2;  S.  C.  12  Moore.  34 ;  5  L.  J.  C.  P.  3.) 

[This  case  will  be  found  reported  from  12  Moore,  p.  740,         t^^ 
post,  which  has  been  observed  upon  as  the  more  satisfactory 
report.] 


COURTENAY  v.   FISHER  and  Another.  i826. 

(4  Bing.  3—5 ;  S.  C.  12  Moore,  39 ;  5  L.  J.  C.  P.  4.)  _' 

Where  the  bailiff  of  a  manor  assigned  to  a  tenant  in  April,  pursuant  to  [  ^  1 

the  terms  of  a  lease,  a  tree  for  house-bote;  the  bailiff  was  discharged  in 
July,  and  the  tenant  cut  down  the  tree  in  October :  Held,  a  sufficient 
delivery,  and  that  the  tenant  was  entitled  to  fell  the  tree  in  October. 

Trespass  for  cutting  down  and  carrying  away  plaintiff's  oak 
tree. 

Plea,  that  the  lands  on  which  the  tree  stood  were  part  of  a 
tenement  demised  by  indenture  for  ninety-nine  years,  in  1782, 
by  A.  M.  Throckmorton  to  Samuel  Fisher,  trees  excepted,  with  a 
proviso  that  if  the  said  Samuel  Fisher,  his  executors,  adminis- 
trators, or  assigns,  should  permit  the  demised  premises  to  be  in 
decay  for  want  of  reparations,  he  having  towards  such  repairs 
sufficient  house-bote,  gate-bote,  and  bar-bote,  by  delivery  of  the 
known  steward  or  bailiff  for  the  time  being  of  the  said  manor, 
and  not  otherwise,  the  same  to  be  spent  on  the  premises,  and 
not  elsewhere,  and  without  waste  or  spoil,  the  said  indenture 
should  be  void,  and  the  term  thereby  granted  determine :  that 
the  term  was  afterwards,  on  the  death  of  S.  Fisher,  vested  in 
Matthew  Fisher,  and  continued  so  at  the  time  of  the  supposed 
trespass  :  that  during  his  possession  a  bam  and  some  outhouses 
being  in  want  of  repair,  one  Anthony  Bowden,  being  at  the  time  of 
the  supposed  trespass,  and  at  the  time  next  thereinafter  mentioned, 
the  known  bailiff  of  the  manor,  did  on  the  10th  of  April,  1828, 
assign,  point  out,  and  deliver  to  the  defendant  Matthew  Fisher 


ii 


488  1826.    C.  P.    4  BING.  8—4.  [r.b. 

CoDRTEKAT  the  tree  mentioned  in  the  declaration,  then  growing  and  being 
FiBHEB.  upon  the  demised  premises ;  whereupon  defendants,  as  his 
servants,  cut  it  down  for  the  purpose  of  using  it  in  the  repairs 
mentioned. 

Replication,  de  injuria^  and  issue  thereon. 

At  the  trial  before  Littledale,  J.,  last  Devon  Assizes,  it 
appeared  that  the  tree,  though  assigned  in  April,  1828,  by 
[  **  ]  ♦Bowden  for  the  reparations  mentioned  in  the  plea,  and  marked 
for  the  purpose  of  being  cut  down,  was  not  cut  down  till  October. 
It  appeared  also  that  Bowden  was  in  the  meantime  discharged 
for  misconduct. 

An  attempt  to  shew  that  the  assignment  was  fraudulent, 
failed,  and  Littledale,  J.  left  it  to  the  jury  to  say  whether 
there  had  been  a  sufficient  delivery  according  to  the  custom  of 
the  country.  The  jury  found  in  the  affirmative,  and  gave  a 
verdict  for  the  defendant ;  whereupon 

Taddy,  Serjt.  moved  for  a  rule  nisi  to  enter  up  judgment  for 
the  plaintiff,  non  obstante  veredicto,  on  the  ground  that  the  tree 
not  having  been  felled  at  the  time  it  was  assigned,  there  was  no 
delivery  of  it  by  the  bailiff.  The  custom  of  the  country  could 
not  regulate  the  construction  of  deeds,  and  delivery  could  only 
be  predicated  of  a  chattel.  The  bailiff  ought  to  have  caused  the 
tree  to  have  been  cut  down,  and  then  to  have  delivered  it.  But 
even  if  this  were  a  delivery,  it  could  not  operate  to  excuse  the 
tenant,  unless  he  cut  down  the  tree  immediately  afterwards; 
had  he  cut  it  down  in  the  spring,  when  the  sap  rises,  the  land- 
lord would  have  been  enabled  to  strip  off  and  dispose  of  the  bark, 
which  could  not  be  applied  to  repairs.  By  postponing  the  fall 
till  October,  the  tenant  deprived  the  landlord  of  this  advantage. 

Best,  Gh.  J. : 

No  authority  has  been  adduced  to  shew  that  there  was  not  a 
sufficient  delivery  of  this  tree. 

There  was  an  assignment  of  the  tree  by  the  bailiff;  a  per- 
mission to  fell ;  and  that  excuses  the  tenant  from  any  action  on 
the  part  of  the  landlord. 

It  was  not  necessary  for  him  to  cut  the  tree  down  immediately 
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after  the  assignment ;  he  might  cut  it  at  any  subsequent  time,    CouBTENiiT 
unless  countermanded.  Fibhbb. 

The  supposed  injury  to  the  landlord  by  being  deprived  of  the         [  6  ] 
bark,  might  perhaps  entitle  him  to  a  cross  action,  but  does  not 
enable  him  to  sue  the  tenant  as  a  trespasser. 

Park,  J. : 

The  lease  contains  an  express  provision  for  the  bailiff  to 
deliver  trees  for  house-bote. 

When  he  had  once  pointed  out  and  assigned  a  tree  for  that 
purpose,  the  lord  should  have  countermanded  the  licence  if  he 
proposed  that  the  tenant  should  not  act  upon  it.  There  was  a 
sufficient  delivery,  and  the  tenant  was  entitled  to  act  on  it. 

BURBOUGH,  J. : 

There  was  a  clear  delivery.     This  is  a  shameful  action. 

Gaselee,  J. : 

The  delivery  was  the  only  delivery  possible,  for  the  lord  could 

not  enter  on  the  tenant's  land  to  fell  the  tree  himself,  without 

being  a  trespasser. 

Ride  refused. 
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jviri8.  VINES  V.  Mayor  of  READING  and  Others. 

Ex^heqvor  (^  ^^^'  »— 10;  S.  C.  12  Moore.  201 ;  1  Younge  &  Jenria,  4.) 

Chamber. 
-  g .  Action  for  tU-trayerse :  eyidence  that  the  defendant  on  a  market-day 

sold  forty-one  quarters  of  com  by  two  sacks  pitched  in  the  market: 
Held,  not  sufficient  to  authorise  a  verdict  against  him. 

Error.  The  plaintiffs  below  declared  in  their  third  connt,  (on 
which,  and  on  the  fourth  and  thirtieth  only,  a  verdict  was  taken,) 
that  the  defendant  below  was  indebted  to  the  said  plaintiffs  in 
divers,  to  wit,  500  quarts  of  wheat,  600  quarts  of  barley,  600 
quarts  of  oats,  600  quarts  of  tares,  600  quarts  of  beans,  600 
quarts  of  peas  of  great  value,  to  wit,  of  the  value  of  20Z.,  due  and 
of  right  payable  and  renderable  by  the  said  defendant  to  the  said 
plaintiffs  as  and  for  certain  tolls  of  wheat,  barley,  oats,  tares, 
beans,  and  peas  by  the  said  defendant  before  that  time  brought 
into  the  Borough  of  Beading,  and  there  sold  and  disposed  of, 
whereby,  and  by  reason  of  the  said  tolls  being  and  remaining 
wholly  unpaid  and  unreduced,  an  action  hath  accrued  to  the  said 
plaintiffs,  to  demand  and  have  of  and  from  the  said  defendant 
the  same  tolls.  The  fourth  count  was  the  same,  substituting 
only  the  word  "market"  for  borough,  and  the  thirtieth  count 
was  in  detinue  for  detaining  like  quantities  of  grain,  the  property 
of  the  plaintiffs  below.  At  the  trial  before  Abbott,  Ch.  J.  Beading 
Spring  Assizes,  1826,  after  the  evidence  adduced  to  establish  the 
right  of  the  plaintiffs  below  to  toll,  the  only  evidence  that  the 
defendant  below  had  brought  into  the  borough  or  market  of 
Beading,  and  there  sold  or  disposed  of  corn,  was  as  follows: 
George  Newbar,  a  witness  called  by  the  plaintiffs  below,  stated 
that  on  the  81st  of  October,  1818,  the  defendant  below  sold 
to  Benjamin  Chapman  41  quarters  and  a  half  of  wheat  in  the 
[  •D  ]  market-place,  ♦on  a  market  day,  by  two  sacks  pitched  in  the 
market. 

The  Lord  Chief  Justice  in  his  charge  to  the  jury,  confined 
his  observations  to  the  evidence  adduced  to  establish  the  general 
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right  of  the  plaintiffs  below  to  toll,  without  commenting  on  the 
evidence  which  had  been  adduced  to  shew  that  the  defendant 
below  had  rendered  himself  liable  to  that  toll ;  and  he  told  the 
jury,  that  if  they  should  be  of  opinion  that  the  toll  was  taken 
before  the  time  of  legal  memory,  and  that  the  soil  of  the  borough 
was  in  the  hands  of  tbe  Abbot  of  Beading  before  the  time  of 
legal  memory,  there  was  sufficient  to  warrant  them  in  finding 
the  toll  to  be  a  toll  traverse,  as  referable  to  the  ownership  of  the 
soil  and  the  burthens  attaching  to  that  ownership,  of  reparations 
of  the  bridges  and  the  market-place,  and  that  they  ought  to  find 
their  verdict  for  the  plaintiffs  below.  A  verdict  was  accordingly 
found  for  the  plaintiffs  below.  Whereupon  a  bill  of  exceptions 
having  been  tendered  and  sealed,  one  of  the  errors  assigned  was, 
"  That  there  was  not  sufficient  evidence  whereon  the  said  jury 
could  or  ought  to  find  a  verdict  for  the  said  plaintiffs,  nor  was 
there  sufficient  evidence  to  entitle  the  said  plaintiffs  to  a  verdict 
on  the  third,  fourth,  and  thirtieth  counts  of  the  declaration." 

This  bill  of  exceptions  was  argued  in  Trinity  Term  last,  when 
a  question  was  raised,  whether  or  not  the  defendant  below  could, 
in  this  Court,  make  any  other  objections  on  matters  apparent 
on  the  face  of  the  record,  besides  the  objections  specified  in  the 
exceptions. 

The  case  stood  over  to  this  Term,  when  the  question  was  again 
raised.  But  the  Court  having  suggested,  that  admitting  the 
right  to  demand  toll  to  be  established,  there  was  no  evidence 
on  the  record  to  shew  that  the  defendant  had  brought  wheat  into 
the  borough  or  market,  so  as  to  render  himself  liable  to  payment 
of  toll ;  no  opinion  was  given  on  the  other  point. 


ViKBB 

r. 

Mayor  op 

Rbadino. 


Jervis  having  been  heard  for  the  defendant  below,  and 
having  relied  on  the  defect  of  evidence  as  applicable  to  him. 


[10] 


R.  Bayly,  for  the  plaintiffs  below,  contended  that  there  was 
sufficient  evidence  to  justify  a  verdict  against  the  defendant 
below.  It  appeared  that  he  sold  by  two  sacks,  and  not  by  a 
pocket  sample,  so  that  probably  those  two  sacks  formed  part 
of  the  quantity  sold,  and  they  were  certainly  pitched  in  the 
market.    But 
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V, 

Mayob  of 
Reading. 


The  Court  after  observing  that  the  objection  now  urged  fell 
clearly  within  the  exception  on  record,  "that  there  was  not 
BufiBcient  evidence  on  which  the  jury  could  find  a  verdict  for 
the  plaintiffs,"  said,  it  did  not  appear  that  any  com  had  been 
brought  into  the  market  and  sold  by  the  defendant  below ;  but 
from  the  allegation  that  the  sale  was  by  two  sacks,  it  might 
rather  be  inferred  that  the  com  was  at  a  distance.  As  it  was 
manifest,  therefore,  that  this  objection  had  never  been  urged 
to  the  learned  Judge  who  presided  at  the  trial,  but  that  his 
attention  had  been  exclusively  directed  to  the  evidence  which 
went  to  establish  the  existence  of  the  toll ;  the  Court  directed  a 


Venire  de  novo. 
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BRAMSTON  v.  EOBINS.f  is^e. 

Noe,  17. 
(4  Bing.  11—16 ;  S.  0.  12  Moore,  68 ;  5  L.  J.  C.  P.  13.)  

A  landlord's  receiver  allowed  the  tenant  to  make  a  deduction  in 
respect  of  a  payment  for  land-tax  every  year  for  seventeen  years, 
greater  than  the  landlord  was  liable  to  pay,  the  landlord  knowing,  or 
having  the  means  of  knowing,  aU  the  facts :  Held,  that  he  could  not 
distrain  for  the  amount  erroneously  allowed,  though  tho  receipt  given 
eveiy  year  shewed  the  amount  paid  and  the  amount  deducted. 

Beplevin  for  goods.  Cognizance  by  defendant,  as  bailiff  to 
Thomas  Latter  and  James  Dashwood,  for  89Z.  88.,  parcel  of  the 
sum  of  2721. ,  accruing  for  seventeen  years'  rent  in  arrear  to  the 
said  T.  Latter  and  J.  Dashwood,  to  the  25th  March,  1824,  by  virtue 
of  a  demise  theretofore  made  at  and  under  the  rent  of  16Z.  pay- 
able quarterly,  the  residue  of  the  said  sum  of  272Z.  being  satisfied. 
Plea,  riena  in  arriere ;  whereupon  issue  was  joined.  At  the 
trial  of  the  cause  before  Best,  Ch.  J.,  Middlesex  sittings  in 
Easter  Term  last,  a  verdict  was  taken  by  consent  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

In  the  year  1764,  Henry  Dawkins  was  seised  in  fee  of  the 
premises  for  the  rent  of  which  the  distress  was  made,  being  one 
of  two  dwelling-houses,  Nos.  9  and  10,  Beaufort  Buildings, 
Strand,  in  the  county  of  Middlesex,  and  by  indenture  of  the 
17th  of  October  in  that  year  (1764),  made  between  Dawkins  of 
the  one  part,  and  one  Henry  Mill  of  the  other  part,  Dawkins 
demised  to  Mill,  his  executors,  administrators,  and  assigns,  the 
said  dwelling-houses,  to  hold  the  same  from  Lady  Day,  1807, 
for  the  term  of  forty -three  years,  at  the  yearly  rent  of  16i.,  and 
162.,  clear  of  all  manner  of  taxes  (except  the  land-tax),  payable 
quarterly,  at  the  four  most  usual  days  of  payment  of  rent  in  the 
year;  the  first  payment  to  be  made  on  Midsummer  Day  next 
ensuing  the  commencement  of  the  term. 

Latter,   the    present    landlord,   and    his    trustee  Dashwood, 
became  seised  of  this  property  on  the  26th  April,  *1786.     On       [  *12  ] 
the  28th  December,  1822,  J.  Whiting  became  possessed  of  the 
term  demised  by  the  indenture  of  1764.     From  the  commence- 
ment of  the  term  to  the  time  of  Whiting's  purchasing  in  the 

t  Cited  in  judgment  of  Judicial      and  see  WaUtr  v.  Andrews  (1838)  3 
Committee    in    De    Cordova    v.    Be      M.  &  W.  312,  318.— R.C 
Cordova  (1879)  4  App.  Cas.  692,  700 ; 
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Robins. 


year  1822,  the  rent  of  161.  and  16Z.  per  annum  was  paid  to 
Tyndall  (who  acted  under  a  power  of  attorney  from  Latter  to 
receive  his  rents,  pursuant  to  a  deed  of  trust  for  securing  an 
annuity  to  a  third  party),  the  tenant  for  the  time  being,  deducting 
first  thereout  the  full  amount  of  the  land-tax  charged  upon  the 
improved  value  of  the  two  houses  (which  improved  rent  was 
rated  at  701.  per  annum)  for  each  house,  agreeable  to  the 
following  receipt: 

"Eeceived,  16th  May,  1817,  of  Mr.  Michel,  half  a  year's  ground 
rent,  due  to  Thomas  Latter,  Esquire,  at  Lady  Day  last,  as  under : 

Allowed  one  year's  land-tax,  due  Lady  Day,    £    8.    d. 

1817 7    0    0 

Gash  received 9    0    0 


£\&    0    0' 


[•13: 


Whiting  and  the  plaintiff  in  this  suit  were  partners,  and 
entered  into  possession  of  the  premises  soon  after  the  28th 
December,  1822,  the  partnership  business  being  carried  on  there. 

After  Whiting  became  assignee  of  the  term,  and  up  to  Lady 
Day,  1824,  the  full  amount  of  the  rent  was  paid  without  any 
deduction  whatsoever  in  respect  of  payments  on  account  of  the 
land-tax. 

In  April,  1824,  a  demand  was  made  on  behalf  of  Latter  upon 
the  plaintiff  for  1002.  Os.  5(2.,  arrears  of  rent  for  the  house  No.  9, 
and  a  similar  demand  for  1002.  Ob.  Sd.  in  respect  of  the  other 
house.  No.  10. 

The  amounts  of  the  assessments  made  from  time  to  time  upon 
the  two  houses,  in  respect  of  the  land-tax,  and  deducted  by  the 
tenants  for  the  time  being,  without  objection  on  the  part  of  the 
receiver,  (Latter  residing  abroad  during  the  time,)  were  as 
follows: 

From  1807  to  1818 


For 


1819 
1820 
1821 
1822 


£    *. 

d. 

7    0 

0 

10  17 

0 

10  16 

8 

10  16 

6 

9  16 

0 
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The  demand  made  on  the  behalf  of  the  landlord,  and  for     bbambtok 
which  the  distress  in  question  was  made,  was  for  the  amount       robinb. 
allowed  for  land-tax  from  Lady  Day,  1807  to  Lady  Day,  1822, 
upon  the  surplus  assessment  over  and  above  the  proportion  of 
such  assessment  as  attached  to  the  rent  reserved  on  the  lease  of 
1764,  in  respect  of  the  house  in  which  the  distress  was  made. 

If  the  Court  should  be  of  opinion  that  the  tenants  were 
justified  in  making  such  retainer  and  deduction,  or  that  the 
defendant  was  otherwise  precluded  from  enforcing  his  demand 
by  way  of  distress,  at  the  time  the  distress  in  question  was 
taken,  then  a  verdict  was  to  be  entered  for  the  plaintiff  for  the 
sum  of  41.  48.  and  costs. 

But  if  the  Court  should  be  of  opinion  that  the  defendant 
was  entitled  to  recover,  then  a  verdict  to  be  entered  for  the 
defendant  for  the  sum  of  892.  Qs.,  with  a  finding  of  the  value  of 
the  distress. 

Wildey  Serjt.  rose  on  the  part  of  the  plaintiff,  but  the  Court 
called  on 

Lawes,  Serjt.  for  the  defendant : 

He  contended  that  the  landlord  was  entitled  to  the  rent  of 
16Z.,  and  162.,  minus  only  the  land-tax  assessment  according  to 
the  rate  *of  1764 ;  that  the  tenant  had  no  right  to  deduct  the  t  *!*  ] 
amount  of  the  assessment  upon  the  improved  rent ;  and  as  he 
had  deducted  it  in  fact,  there  had  been  no  payment  of  the  rent 
reserved:  that  even  a  receipt  in  full  would  not  have  been 
conclusive  against  a  further  demand,  but  that  a  receipt  like  that 
which  had  been  given  in  the  present  case,  specifying  the  amount 
paid  and  the  amount  deducted,  shewed  that  the  amount  deducted 
remained  due  unless  the  tenant  had  a  right  to  deduct  it:  that 
acceptance  of  less  than  was  due  was  no  discharge  of  the  full 
demand:  Fitch  v.  Sutton 'A  and  that  mere  acquiescence  in  non- 
payment did  not  release  a  debt.  The  assignee  distrained  upon 
might  have  his  remedy  over  against  the  assignor,  but  it  would 
be  a  great  hardship  if  the  landlord  were  to  be  deprived  of  a 
portion  of  rent  to  which  he  had  never  renounced  his  claim. 

t  5  East,  230. 
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Bramston    Best,  Ch.  J. : 

V. 

RoBiKs.  The  facts  of  this  case  are,  that  from  1807  to  1818  the  tenant 

pays  nine  pounds  a  year  towards  the  rent,  and  the  landlord 
allows  the  remaining  seven  on  account  of  a  payment  made  by 
the  tenant  for  land-tax  ;  in  1819,  and  subsequent  years,  a  larger 
allowance  is  made  on  the  same  account,  and  it  is  not  till  1822 
that  the  landlord  is  awakened  by  the  disproportion  between  the 
amount  of  the  land-tax  and  the  amount  of  rent.  By  that  time 
the  premises  had  come  into  other  hands,  no  doubt  under  the 
usual  assurance  that  all  previous  demands  had  been  discharged. 
It  has  been  urged  that  this  distress  is  no  hardship  upon  the 
tenant,  because  he  may  resort  to  his  assignor  for  indemnity. 
But  the  assignor  may  be  insolvent,  bankrupt,  or  dead,  and  it 
would  be  indeed  a  hardship  if  the  assignee  were  compellable  to 
pay.  If,  however,  the  law  were  so,  we  could  afford  him  no 
[  'IS  ]  relief;  and  it  has  been  urged  *that  payment  of  part  of  the  rent 
is  no  discharge  of  the  whole,  to  which  it  is  said  the  landlord  has 
never  renounced  his  claim.  But  this  transaction  amounts  to  a 
payment  of  the  whole,  and  for  esteeming  it  so,  we  have  the 
authority  of  Dallas,  Ch.  J.  and  the  rest  of  this  Court  in  the  case 
of  Andrew  v.  Hancock  A  In  that  case  the  tenant  had  paid  the 
full  rent,  and  had  omitted  to  deduct  the  property  tax,  which  he 
was  entitled  to  deduct ;  and  the  Court  held  that  he  could  only 
deduct  it  at  the  time  of  payment.  But  it  is  an  established 
principle,  that  if  money  be  given  or  paid  (and  settlement  in 
account  is  the  same  thing,  t)  with  a  full  knowledge  of  all  circum- 
stances at  the  time  of  the  payment,  it  cannot  be  recovered  by 
the  payer :  Brisbane  v.  Dacres,^  For  seventeen  years  this  rent 
was  settled  in  account  and  considered  as  paid,  so  that  an  action 
for  the  amount  would  have  been  answered  by  a  plea  of  payment. 
If,  indeed,  the  landlord  had  made  this  allowance  under  the  idea 
that  it  was  for  the  amount  of  the  assessment  on  the  old  rent, 
and  without  the  means  of  knowing  that  it  was  the  assessment  on 
the  improved  rent,  it  might  have  been  esteemed  an  allowance  by 
mistake,  and  made  in  ignorance,  and  might  perhaps  have  been 

t  21  B.  E.  569  (1  Brod.  &  Bing.      B.  B.  264  (4  B.  &  0.  281). 
37 ;  3  Moore,  278).  §  14  E.  E.  718  (5  Taunt.  143). 

X  See   Skyring   v.    Greenwood,    28 
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recovered  :  but  the  landlord  must  have  known,  or  have  had  the     Bbamstox 
means  of  knowing  that  it  was  a  charge  on  the  improved  rent.       robins. 
If  he  knew,  or  had  the  means  of  knowing  all  the  facts,  a  mistake 
as  to  legal  rights  would  not  entitle  him  to  make  this  claim,  x 

This,  therefore,  was  not  a  partial  payment  of  the  rent  from 
time  to  time,  but  a  clear  settlement  of  the  account  with  full 
knowledge,  or  means  of  knowledge  of  the  facts  on  the  part  of  the 
landlord,  who  is  thereby  precluded  from  sustaining  the  distress 
he  has  made. 

Park,  J.:  [  16  J 

This  was  as  much  a  payment  as  if  the  tenants  had  paid  down 
the  whole  rent,  and  the  landlord  had  returned  the  amount  of 
the  land  tax.  The  receiver  was  his  agent,  and  the  landlord  was 
bound  by  the  receiver's  acts. 

BURROUOH,  J. : 

This  is  not  the  case  of  a  single  payment,  but  of  a  series  of 
settlements  for  sixteen  or  seventeen  years.  What  the  landlord 
has  allowed  in  those  settlements  he  cannot  claim  again.  The 
demand  is  most  unconscientious. 

Gasblbb,  J.  concurring. 

Judgment  was  given  for  the  plaintiff. 
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1826.  WELLS  V.  HOETON,  Executor  op  CHAELES 

jvbc^5.  BLISSETT.f 

I  40  1 

^       -•  (4  Bing.  40—44 ;  S.  C.  12  Moore,  176 ;  5  L.  J.  0.  P.  41 ;  S.  C.  at  Nisi  Prius, 

2  Car.  &  P.  383.) 

A.,  being  indebted  to  plaintiff,  promised  plaintiff,  that  in  consideration 
of  his  forbearing  to  sue,  A.'s  executor  should  pay  him  10,000/. :  Held, 
that  this  was  not  a  promise  required  by  the  Statute  of  Frauds  to  be  in 
writing. 

The  plaintiff  declared :  that  said  Charles  in  his  lifetime,  to 
wit,  on  the  1st  January,  1808,  to  wit,  at  London,  was  indebted 
to  Mary,  now  the  wife  of  plaintiff,  then  being  sole  and  anmarried, 
in  a  large  sum  of  money,  to  wit,  the  sum  of  10,0002.,  for  money 
by  said  Mary  before  that  time  lent  and  advanced  to  Charles  at 
his  special  instance  and  request,  and  for  other  money  by  Charles 
before  that  time  had  and  received,  to  and  for  the  use  of  Mary, 
and  for  other  money  before  that  time  and  then  due  and  payable 
from  Charles  to  Mary  for  interest  upon  and  for  the  forbearance 
of  divers  other  sums  of  money  before  that  time  due  and  owing 
from  Charles  to  Mary,  and  by  Mary  forborne  to  Charles  for 
a  long  space  of  time  before  then  elapsed,  at  the  like  special 
instance  and  request  of  Charles ;  and  said  10,0002.  being  and 
remaining  wholly  due  and  unpaid,  Charles  in  his  lifetime  after- 
wards, and  after  the  intermarriage  of  plaintiff  and  Mary,  to  wit, 
on  the  1st  January,  1816,  to  wit,  at,  &c.,  in  consideration  that 
plaintiff,  at  the  special  instance  and  request  of  Charles,  would 
forbear  to  proceed  against  Charles  for  the  recovery  of  said  10,00OZ. 
during  his  lifetime,  undertook  and  then  and  there  faithfully 
promised  plaintiff  that  his  executor  should,  after  his  decease,  as 
such  executor,  pay  to  plaintiff  said  10,000Z. ;  and  plaintiff  avers 
that  he,  confiding  in  said  promise  and  undertaking  of  Charles  so 
by  him  in  his  lifetime  made  as  aforesaid,  did  forbear  to  proceed 
against  Charles  for  the  recovery  of  said  10,0002.  during  his  life- 
time, to  wit,  at,  &c.  And  plaintiff  further  saith,  that  after  the 
r*4i  ]  death  of  Charles  divers  goods  and  chattels  which  were  "^^of 
Charles  in  his  lifetime  of  great  value,  to  wit,  of  the  value  of 

t  Cited  and  followed  in  McGregor  y.  McGregor  (ISSS)  21  Q.  B.  Div.  424, 433; 
67  L.  J.  Q.  13.  591.— E.  C. 
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12,000Z.,  to  wit,  on  the  Ist  January,  1826,  at,  (fee,  came  into  the  Wblls 
hands  and  possession  of  defendant,  as  executor,  to  be  admini-  hobtoi?. 
stered,  which  goods  and  chattels  were  more  than  sufficient  to  pay 
the  just  debts,  and  legacies,  and  funeral  expenses  of  Charles, 
and  the  charges  of  proving  his  will,  to  wit,  at,  &c.,  of  all  which 
premises  defendant  then  and  there  had  notice.  By  reason  of 
which  premises,  defendant,  as  executor  as  aforesaid,  then  and 
there  became  liable  to  pay  plaintiff  said  10,000Z.,  when  he,  defen- 
dant, should  be  thereunto  afterwards  requested:  and  being  so 
liable,  defendant,  as  executor  as  aforesaid,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.,  undertook  and  then  and  there  faithfully  promised  plain- 
tiff to  pay  him  said  10,000{.  when  he,  defendant,  as  executor  as 
aforesaid,  should  be  thereunto  afterwards  requested. 

Plea,  general  issue,  and  the  Statute  of  Limitations. 

At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  Trinity 
Term  last,  the  testator's  liability  and  undertaking  were  proved 
by  oral  evidence  only,  to  the  effect  stated  in  the  declaration, 
a  single  witness  speaking  to  a  conversation  with  the  testator  to 
that  effect  as  far  back  as  the  year  1815 ;  and  it  was  objected, 
that  the  promise  ought  to  have  been  in  writing  under  the  Statute 
of  Frauds ;  a  verdict  was  therefore  taken  for  the  plaintiff,  with 
leave  for  the  defendant  to  move  to  set  it  aside,  and  enter  a 
nonsuit. 

Onslow,  Serjt.  having  obtained  a  rule  nisi  accordingly,  the 
Court  now  called  on  him  (and  Wilde,  Serjt.  with  him)  to  support 
their  rule. 

By  the  Statute  of  Frauds,  no  action  shall  be  brought  on  any 
agreement  that  is  not  to  be  performed  within  one  year  from  the 
making  thereof,  unless  the  agreement,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing.  And  although  it  has  been 
decided,  that  where  the  *agreement  is  to  be  performed  upon  a  [  •*2  ] 
contingency,  and  it  does  not  appear  on  the  face  of  the  agreement 
that  it  is  to  be  performed  after  the  year,  there  a  note  in  writing 
is  not  necessary,  (Peter  v.  Compton,\)  yet,  as  much  diversity  of 
opinion  has  existed  on  the  point,  for  Holt,  Ch.  J.  differed  and 

t  Skin.  353. 
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Wbllb       continued  to  differ  from  the  other  Judges,  (Smith  v.  WestaUy^ 
HoBTON.     Francam  v.  Foster,  I)  it  may  be  allowable  to  revert  to  the  original 
meaning  and  plain  construction  of  the  statute. 

The  object  of  the  statute  was  to  prevent  recourse  being  had  to 
uncertain  memory  at  a  distant  period  of  time,  and  that  object 
would  be  defeated  if  a  man  might  enter  into  an  engagement  to 
be  carried  into  effect  after  his  death,  and  the  engagement  be 
proved  by  oral  evidence  ten  years  after  it  was  made.  Under 
ordinary  circumstances,  too,  a  man  does  not  contemplate  that 
an  undertaking  to  be  accomplished  after  his  death  is  an  under- 
taking that  will  be  performed  within  a  year.  The  case  of  Fenton 
V.  Emhlers%  is  certainly  an  authority  the  other  way;  but  in 
Reynolds  v.  Spencer  Cowper,\\  it  was  decided  that  a  promise  to 
be  performed  on  a  contingency  which  might  or  might  not  happen 
within  a  year  after  making  the  promise,  was  void  within  the 
Statute  of  Frauds;  and  the  counsel  in  Fenton  v.  Emblers  said 
he  had  searched,  and  found  the  case  in  Yiner  correct.  In 
BoydeU  v.  Drummond,^  and  in  Bracegirdle  v.  Heald^W  contracts 
were  held  to  fall  within  the  meaning  of  the  statute  where  only  a 
part  of  them  could  not  be  performed  within  a  year. 

Best,  Ch.  J. : 

If  I  were  to  keep  out  of  view  all  the  decisions,  I  should  say 
this  was  not  a  case  within  the  statute.  The  words  of  the  statute 
[  'iS  ]  are,  **  No  action  shall  *be  brought  whereby  to  charge  any  defen- 
dant upon  any  agreement  .that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  unless  the  agreement, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing" ;  1 1 
and  the  plain  meaning  of  them  is  confined  to  contracts  which  by 
agreement  are  not  to  be  carried  into  execution  within  a  year, 
and  does  not  extend  to  such  as  may  by  circumstances  be  post- 
poned beyond  that  period ;  otherwise  there  is  no  contract  which 
might  not  fall  within  the  statute. 

It  is  admitted  that,  not  long  after  the  passing  of  the  statute, 

+  1  Ld.  Ray.  316,  7.  1[  10  E.  E.  450  (11  East,  142). 

X  Skin.  326.  tt  19  E.  E.  442  (1  B.  A  Aid.  722). 
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the  twelve  Judges  were  called  together,  and  Chief  Justice  Holt       wkllb 
alone  differed  in  opinion ;  that  the  same  point  afterwards  came      hobton. 
before  the  Court  in  Fenton  v.  Emblers,  and  that  it  was  agreed  by 
all  the  Judges  that  such  a  contract  was  not  within  the  statute. 

The  present  case  is  clearly  distinguishable  from  Boydell  v. 
Drunimond,  where  upon  the  face  of  the  agreement  it  appeared 
that  the  contract  was  not  to  be  executed  within  a  year. 

Park,  J. : 

The  contract  arises  on  an  engagement  that  in  case  of  forbear- 
ance a  certain  sum  should  be  paid  by  the  executor  of  the  party, 
in  which  there  is  nothing  to  shew  that  the  contract  is  not  to  be 
performed  within  a  year.  The  thing  rests  on  contingency,  and 
clearly  may  be  performed  within  a  year.  I  agree  with  my  Lord 
Chief  Justice,  that,  in  order  to  bring  the  contract  within  the 
statute,  it  ought  to  be  expressly  stipulated  not  to  be  performed 
within  a  year. 

It  is  true  Lord  Holt  thought  otherwise;  but  all  the  other 
Judges  of  Westminster  Hall  concur  in  the  construction  now  put 
on  the  statute.  In  Peter  v.  Comjpton^^  it  is  laid  down  that, 
"  Where  the  agreement  is  *to  be  performed  upon  a  contingent,  [  •44  ] 
and  it  does  not  appear  within  the  agreement  that  it  is  to  be 
performed  after  the  year,  there  a  note  in  writing  is  not  necessary, 
for  the  contingent  might  happen  within  the  year ;  but  where  it 
appears  by  the  whole  tenour  of  the  agreement  that  it  is  to  be 
performed  after  the  year,  there  a  note  is  necessary ;  otherwise 
not."  Here  is  the  express  distinction,  that  the  postponement 
beyond  the  year  ought  to  appear  on  the  face  of  the  contract  in 
order  to  bring  it  within  the  statute.  Wilmot,  J.  agrees  with  [a] 
case  in  Salkeld  {Anon,,  1  Salk.  280],  and  says  the  statute  only 
applies  to  cases  where  by  express  provision  the  contract  is  not 
to  be  performed  within  the  year.  In  Fenton  v.  Emblers,  Lord 
Mansfield  was  of  the  same  opinion,  and  denied  the  authority 
of  the  case  [Reynolds  v.  Cowper]  cited  from  the  Exchequer. 

BURROUGH,  J. : 

The  question  has  long  since  been  set  at  rest,  and  I  hope  it  will 

not  be  again  disturbed. 

t  Skin.  353. 


502  1826.     C.  P.    4  BING.  44.  [r.r 

Wellb       Gaselee,  J. : 

V. 

HoBTON.  If  we  had  for  the  first  time  been  called  on  to  put  a  construction 

on  the  statute,  I  am  not  prepared  to  say  I  should  coincide  in  the 

decision  we  now  pronounce.    The  policy  of  the  Act  is  to  prevent 

perjury   with   respect  to  contracts  entered  into  at  a  distant 

interval  of  time.    In  order  to  attain  that  object,  it  ought  to 

appear  on  the  face  of  the  contract  that  it  will  be  performed 

within  the  year,  because  there  is  no  contract  which  may  not  by 

accident  be  delayed  beyond  the  year.    But  as  the  Courts  have 

always  agreed  in  a  different  construction,  it  would  be  too  much 

now  to  introduce  a  new  one ;  I  therefore  agree  with  the  rest  of 

the  Court,  that  this  rule  must  be 

Discliarged. 
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C.  P.   HILARY  TERM. 


ADAMSON  V.  JAEVI8.t  ^^^t. 

'                                              Feb.  6. 
(4  Bing.  66—75 ;  S.  C.  12  Moore,  241 ;  5  L.  J.  C.  P.  68.)  

Where  the  plaintiff,  an  auotioneer,  sold  goods  under  order  of  the  ^       -* 

defendant,  who  had  no  right  to  dispose  of  them,  and  the  true  owner 
afterwards  recovered  against  the  plaintiff ;  a  declaration  in  case,  which 
alleged  that  the  defendant  being  possessed  of  the  goods,  represented  to 
the  plaintiff  that  he  was  entitled  to  dispose  of  them ;  that  the  plaintiff 
in  consequence,  at  the  defendant's  -request,  sold  them  by  auction,  and, 
after  deducting  certain  charges  for  his  trouble,  paid  the  residue  of  the 
proceeds  to  the  defendant ;  that  the  defendant  deceived  the  plaintiff  in 
this,  that  he  was  not  at  the  time  of  the  sale  entitled  to  dispose  of  the 
goods;  that  the  true  owner  afterwards  recovered  the  value  of  the 
plaintiff,  and  that  the  defendant  refused  to  reimburse  him:  Held, 
sufficient  after  verdict. 

A  VERDICT  was  entered  for  the  plaintiff  upon  a  count  which 
stated,  that  defendant  on  the  18th  of  April,  1817,  to  wit,  at 
London,  was  possessed  of  divers  cattle,  goods,  and  chattels  of 
great  value,  to  wit,  of  the  value  of  1,100Z.,  and  being  so  possessed 
thereof,  afterwards,  to  wit,  on,  &c.  at,  &c.  represented  and 
affirmed  to  plaintiff  that  he  defendant  was  legally  and  of  right 
entitled  to  sell  and  dispose  of  said  cattle,  ^goods,  and  chattels,  [  *67  ] 
and  then  and  there  requested  plaintiff  to  put  up  and  expose  the 
same  to  sale  by  public  auction  for  him  defendant ;  that  plaintiff, 
confidmg  in  the  said  representation  and  affirmation  of  defendant, 
and  believing  the  same  to  be  true,  and  not  knowing  to  the 
contrary  thereof,  did  afterwards,  to  wit,  on,  &c.  at,  &c.  put  up 
and  expose  to  sale  by  public  auction  the  said  cattle,  goods,  and 
chattels,  and  then  and  there  sold  the  same  to  divers  persons 
there  then  assembled  for  the  purchase  thereof,  for  a  large  sum 
of  money,  to  wit,  the  sum  of  601i.  2«.  9d. ;  and  plaintiff,  after 
deducting  and  paying  thereout  divers  sums  of  money  which 
he  plaintiff  was  entitled  to  deduct  and  bound  to  pay  thereout, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the 
sum  of  1872.  IBs.  Ud.^  paid  over  the  residue  thereof,  to  wit, 

t  See    note    to    Merryweather    v.       The  Englishman  and  The  Australia, 
Nixan,    16  E.   B.   811;    Palmer   v.      '96,  P.  212;  64  L.  J.  P.  74.— B.  C. 
Wick,  &€.,  8.  8.  Co.,  '94,  A.  C.  318; 
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ADAHsoK     the  Bum  of  4182.  8«.  lOd.  to  defendant ;   whereas  in  truth  and  in 

JarVib.      fact  defendant  deceived  and  defrauded  plaintiff  in  this,  to  wit, 

that  defendant  was  not  at  the  time  of  the  said  sale  legally  or  of 

right  entitled  to  sell  and  dispose  of  the  said  cattle,  goods,  and 

chattels,  or  of  any  part  thereof,  to  wit,  at  London  aforesaid. 

Plaintiff  further  said,  that  afterwards,  to  wit,  on  the  16th  of 
May,  1822,  at  Westminster,  to  wit,  at,  &c.  before  the  Bight 
Honourable  Sir  Bobert  Dallas  and  his  companions,  then  being 
his  present  Majesty's  justices  of  the  Bench,  there,  to  wit,  at,  &c. 
one  Joseph  Somersett,  as  the  true  and  lawful  owner  of  the  said 
cattle,  goods,  and  chattels  at  the  time  they  were  so  exposed  to 
sale  as  aforesaid,  brought  a  certain  action  against  plaintiff  to 
recover  the  value  of  said  cattle,  goods,  and  chattels  so  sold  by 
plaintiff  as  aforesaid,  and  such  proceedings  were  thereupon  had 
in  the  said  action  that  the  said  Joseph  Somersett  afterwards,  to 
wit,  in  Trinity  Term  in  the  third  of  the  reign  of  his  said  present 
Majesty,  before  the  said  justices  of  the  Bench  at  Westminster 
[  *68  ]  aforesaid,  to  wit,  at,  &c.,  by  the  consideration  and  judgment  *of 
the  said  Court  recovered  against  plaintiff  a  large  sum  of  money, 
to  wit,  the  sum  of  1,100{.  as  and  for  the  value  of  the  said  cattle, 
goods,  and  chattels  so  sold  by  plaintiff  as  last  aforesaid,  and  the 
further  sum  of  952.  for  costs  and  charges  by  Somersett  about  his 
said  suit  in  that  behalf  expended,  making  together  the  sum  of 
1,1952.  as  by  the  record  and  proceedings  thereof  still  remaining 
in  the  said  Court  at  Westminster  aforesaid  more  fully  appears, 
to  wit,  at,  &c. 

That  afterwards,  to  wit,  on  the  28rd  of  November,  in  the  year 
last  aforesaid,  at  London  aforesaid,  he  plaintiff  was  forced  and 
obliged  to  pay,  and  then  and  there  did  pay,  to  said  Joseph 
Somersett  the  said  sum  of  1,1952.,  and  was  also  then  and  there 
forced  and  obliged  to  lay  out  and  expend  a  certain  other  large 
sum  of  money,  to  wit,  the  sum  of  5002.  in  and  about  defending 
the  said  action  so  brought  against  him  as  last  aforesaid,  and 
in  and  about  taking  and  pursuing  other  necessary  proceedings 
made  incumbent  upon  him  in  consequence  of  the  said  sale 
and  the  said  recovery ;  of  all  which  premises  the  said  defen- 
dant afterwards,  to  wit,  on,  &c.  at,  &c.  had  notice,  and  then  and 
there  ought  to  have  paid  and  satisfied  to  plaintiff  the  said  sums 
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of  money  which  he  plaintiff  was  so  forced  and  obliged  to  pay,  adamsok 
lay  out,  and  expend  as  aforesaid,  and  was  then  and  there  jabyis. 
requested  by  plaintiff  to  pay  him  the  same ;  nevertheless 
defendant  not  regarding  his  duty  in  that  behalf,  but  intending 
and  contriving  to  defraud  and  injure  plaintiff  in  this  respect, 
did  not  nor  would  (although  often  requested)  pay  or  satisfy 
to  plaintiff  the  said  sums  of  money  above  mentioned,  or  any  or 
either  of  them,  or  any  part  thereof,  but  hath  hitherto  wholly 
refused,  and  still  doth  refuse  so  to  do,  and  the  same  and  every 
part  thereof  still  remain  wholly  due  and  unpaid  to  plaintiff. 

Toddy,  Serjt.  in  the  last  Term  moved  for  a  rule  7iisi  in 
arrest  of  judgment,  on  the  ground  that  the  count  was  *ill  con-  [  *^^  ] 
ceived.  It  was  neither  ex  contractu  nor  ex  delicto.  There  was 
no  retainer  of  the  plaintiff  by  the  defendant  stated,  no  employ- 
ment of  him  for  reward,  no  promise  on  either  side  to  raise  an 
assumpsit ;  and  there  was  no  allegation  of  fraud,  of  malicious 
misrepresentation, — no  scienter, — to  constitute  a  tort ;  on  the 
contrary,  whatever  might  have  been  the  case  at  the  time  of 
the  sale,  at  the  time  of  the  representation  it  appeared  that  the 
defendant  was  lawfully  in  possession  of  the  property  in  question. 
Hay  craft  v.  Creasy  \  was  an  express  decision  to  shew  that  an 
action  of  tort  would  not  lie  unless  the  misrepresentation  com- 
plained of  were  wilful,  and  intended  to  deceive. 

Wilde,  Serjt.  contra : 

Enough  is  stated  on  this  count  to  warrant  a  judgment  against 
the  defendant,  after  verdict.  The  representation  that  the  defen- 
dant was  entitled  to  sell,  amounts  to  an  express  warranty  to  save 
the  plaintiff  harmless  :  it  would  have  been  a  warranty  to  a  pur- 
*  chaser,  and  is  equally  so  to  an  agent.  Where  there  is  an  express 
warranty,  it  is  not  necessary  to  aver  that  the  defendant  knew  it 
to  be  false,  or  that  he  intended  to  defraud.  It  is  sufficient  if  the 
defendant  be  alleged  to  have  stated  as  true  that  which  he  had 
not  ascertained  to  be  so.  Even,  however,  if  deceit  were  necessary 
to  impose  liability,  deceit  is  here  sufficiently  averred  in  the 
allegation  that  the  defendant  by  his  representations  deceived 

t  6  E.  E.  380  (2  East,  92). 
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Adambon  and  defrauded  the  plamti£f,  and  the  receipt  by  the  defendant 
JABVI8.  of  the  proceeds  of  the  sale  is  conclusive  to  shew  that  he  persisted 
in  his  misrepresentation  to  the  last.  Crosse  v.  Gardner^  is  in 
point  for  the  plaintiff.  In  that  case  the  defendant  had  affirmed 
that  certain  oxen  which  he  sold  to  the  plaintiff  were  his,  when 
[  ^70  ]  in  fact  they  belonged  to  another  person.  ^It  was  there  objected, 
as  in  the  present  case,  that  the  declaration  neither  stated  that 
the  defendant  deceitfully  sold  them,  tfor  that  he  knew  them  to  be 
the  property  of  another  person  ;  and  yet  it  was  holden  that  the 
action  lay.  That  case  (with  others  to  the  same  effect  in  1  Boll. 
Abr.  95,  Cro,  Jac.  474)  was  confirmed  in  Pasley  v.  Freeman, I 
where  the  defendant  was  held  liable  for  the  consequences  of 
a  fraudulent  misrepresentation,  although  he  derived  no  benefit 
from  it.  In  the  present  case  the  defendant  reaped  all  the  profit 
he  proposed  by  the  misstatement  he  made  to  the  plaintiff. 

Toddy : 

No  contract  between  the  plaintiff  and  defendant  is  stated  on 
the  record;  they  must,  therefore,  be  both  considered  as  joint 
tort  feasers,  and  the  present  action  as  nothing  else  but  an 
attempt  by  one  tort  feaser  to  recover  contribution  from  another, 
which  the  law  does  not  permit.  In  all  the  cases  cited  there  was 
a  contract  between  the  parties ;  as  in  Crosse  v.  Gardner,  where 
the  defendant  sold  the  oxen  to  the  plaintiff ;  in  1  Boll.  Abr.  95, 
and  Gro.  Jac.  425,  where  an  agent  sold  lands  to  the  plaintiff 
under  an  express  warranty.  In  the  present  case  there  is  no  con- 
tract between  the  plaintiff  and  defendant,  but  only  a  request 
made  to  the  plaintiff  by  the  defendant  to  commit  a  trespass. 
But  the  declaration  ought  to  have  shewn  either  a  breach  of 
contract,  or  a  false  affirmation  made  with  intent  to  deceive.  A 
declaration  on  a  tort  arising  out  of  a  contract  ought  always  to 
shew  that  a  contract  existed  between  the  parties:  Max  v. 
Roberts.^  And  a  declaration  on  a  false  representation  ought 
at  least  to  allege  a  scienter:  Pasley  v.  Freeman,  Haycraft  v. 
Creasy.    If  a  declaration  such  as  the  present  be  held  sufficient, 

t  Carth.  90.  454.  [Overruled  JTwirfa//  v.  HamilUm 

t  1  R.  R.  634  (3  T.  R.  51).  (1879)  5  App.  Cas.  504.] 

§  12  East,  89;  2  Boe.  k  P.  (N.  R.) 
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every  tort  leaser  may  recover  compensation  against  his  com-     Adamson 
panion.     *The    plaintiff   ought  to    have  required  a    bond    of      jabvis. 
indemnity  of  the  defendant  before  he  proceeded  to  sell.  [  *7i  ] 

Cur,  adv.  wit. 
Bbst,  Ch.  J. : 

A  motion  has  been  made  in  arrest  of  judgment  after  verdict. 
The  plaintiff  relies  on  the  second  count,  on  which  only  his  verdict 
and  judgment  are  to  be  entered. 

Stripped  of  the  technical  language  with  which  it  is  encumbered, 
the  case  stated  on  the  second  count  is  this :  that  the  defendant 
having  property  of  great  value  in  his  possession,  represented  to 
the  plaintiff  that  he  had  authority  to  dispose  of  such  property ; 
and  followed  this  representation  by  a  request,  that  the  plaintiff 
would  sell  the  property  for  him,  the  defendant.  The  plaintiff, 
believing  the  representation  of  the  defendant  as  to  his  right  to 
the  property,  and  not  knowing,  either  at  the  time  the  representa- 
tion was  made,  or  at  any  time  after,  that  it  was  not  his,  as  the 
agent  of  the  defendant,  sold  the  property ;  and  after  paying  such 
sums  out  of  the  proceeds  as  he  was  bound  to  pay,  and  making 
such  deductions  as  he  had  a  right  to  make,  and  which  the 
defendant  appears  to  have  allowed,  paid  the  residue  to  the 
defendant. 

The  defendant,  who  had  induced  the  plaintiff  to  make  this 
sale  by  his  false  representation  and  request  to  sell,  and  who, 
after  the  sale,  continued  to  assert  his  right  to  sell,  and  confirmed 
the  agency  of  the  plaintiff  by  accepting  from  him  the  residue  of 
the  proceeds  of  the  sale,  had  no  right  to  dispose  of  this  property. 
The  consequence  has  been,  that  the  plaintiff,  supposing,  from  the 
defendant's  false  representations,  he  had  an  authority  which  he 
had  not,  and,  acting  as  the  defendant's  agent,  has  rendered 
himself  liable  to  an  action  at  the  suit  of  the  true  owner  of  the 
goods,  and  has  been  obliged  to  pay  ^damages  and  costs,  whilst  [  ^72  ] 
the  defendant,  the  sole  cause  of  the  sale,  quietly  keeps  the  fruits 
of  it  in  his  pocket. 

It  has  been  stated  at  the  Bar  that  this  case  is  to  be  governed 
by  the  principles  that  regulate  all  laws  of  principal  and  agent : 
agreed  :  every  man  who  employs  another  to  do  an  act  which  the 
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Adamsox  employer  appears  to  have  a  right  to  authorise  him  to  do  ander- 
Jabvis.  takes  to  indemnify  him  for  all  such  acts  as  would  be  lawful  if  the 
employer  had  the  authority  he  pretends  to  have.  A  contrary 
doctrine  would  create  great  alarm. 

Auctioneers,  brokers,  factors,  and  agents,  do  not  take  regular 
indemnities.  These  would  be  indeed  surprised,  if,  having  sold 
goods  for  a  man  and  paid  him  the  proceeds,  and  having  suffered 
afterwards  in  an  action  at  the  suit  of  the  true  owners,  they  were 
to  find  themselves  wrong-doers,  and  could  not  recover  compen- 
sation from  him  who  had  induced  them  to  do  the  wrong. 

It  was  certainly  decided  in  Merryweather  v.  Nia:an,\  that  one 
wrong-doer  could  not  sue  another  for  contribution  ;  Lord  Kenton, 
however,  said,  ''that  the  decision  would  not  affect  cases  of 
indemnity,  where  one  man  employed  another  to  do  acts,  not 
unlawful  in  themselves,  for  the  purpose  of  asserting  a  right." 
This  is  the  only  decided  case  on  the  subject  that  is  intelligible. 

There  is  a  case  of  Walton  v.  Hanbury ^nd  others,!  but  it  is 
so  imperfectly  stated,  that  it  is  impossible  to  get  at  the  principle 
of  the  judgment. 

The  case  of  Philips  v.  Bi(jgs%  was  never  decided ;  but  the 
Court  of  Chancery  seemed  to  consider  the  case  of  two  sheriffs  of 
Middlesex,  where  one  had  paid  the  damages  in  an  action  for  an 
escape,  and  sued  the  other  for  contribution,  as  like  the  case  of 
two  joint  obligors. 

From  the  inclination  of  the  Court  on  this  last  case,  and  from 
[  *Ti  ]  the  concluding  part  of  Lord  Kenyon's  judgment  in  *Merry weather 
V.  Nixan,  and  from  reason,  justice,  and  sound  policy,  the  rule 
that  wrong-doers  cannot  have  redress  or  contribution  against 
each  other  is  confined  to  cases  where  the  person  seeking  redress 
must  be  presumed  to  have  known  that  he  was  doing  an  unlawful 
act. 

If  a  man  buys  the  goods  of  another  from  a  person  who  has  no 
authority  to  sell  them,  he  is  a  wrong-doer  to  the  person  whose 
goods  he  takes ;  yet  he  may  recover  compensation  against  the 
person  who  sold  the  goods  to  him,  although  the  person  who  sold 
them  did  not  undertake  that  he  had  a  right  to  sell,  and  did  not 
know  that  he  had  no  right  to  sell.     That  is  proved  by  Medina  v. 

t  16  R.  R.  810  (8  T.  R.  186).  ♦  2  Vern.  592.  §  Hardr.  164. 
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Stonghton,\  Sanders  v.  Potvel,l   Crosse  v.  Gardner,^  and  many     Adamson 
other  cases.  Jabvis. 

These  cases  rest  on  this  principle,  that  if  a  man,  having  the 
possession  of  property  which  gives  him  the  character  of  owner, 
affirms  that  he  is  owner,  and  thereby  induces  a  man  to  buy, 
when  in  point  of  fact  the  affirmant  is  not  the  owner,  he  is  liable 
to  an  action. 

It  has  been  said,  that  is  because  there  is  a  breach  of  contract 
to  rest  the  action  on,  and  that  there  is  -no  contract  in  this  case. 
This  is  not  the  true  principle  :  it  is  this  ;  he  who  affirms  either 
what  he  does  not  know  to  be  true,  or  knows  to  be  false,  to 
another's  prejudice  and  his  own  gain,  is  both  in  morality  and 
law  guilty  of  falsehood,  and  must  answer  in  damages. 

But  here  is  a  contract :  the  plaintiff  is  hired  by  defendant  to 
sell,  which  implies  a  warranty  to  indemnify  against  all  the 
consequences  that  follow  the  sale. 

The  above-cited  cases  shew  that  a  scienter  is  not  necessary  in 
this  case,  although  it  was  necessary  in  the  case  of  Haycraft  v. 
Creasy  and  the  cases  of  that  class.     *In  these  cases,  a  party  who        [  *74  ] 
had  no  interest  was  applied  to  for  his  opinion ;  if  he  gave  an 
honest,  although  mistaken  one,  it  was  all  that  could  be  expected. 

But  it  has  been  said,  you  have  not  shewn  that  the  affirmation 
was  false  at  the  time  it  was  made ;  for  the  breach  is  not,  that 
plaintiff  had  not  authority  to  sell  at  the  time  he  said  he  had,  but 
at  the  time  of  the  sale,  which  was  subsequent. 

But  the  complaint  is,  that  defendant  affirmed  he  had  power  to 
sell,  and  followed  that  affirmation  by  a  request  to  sell ;  which 
affirmation  and  request  induced  plaintiff  to  sell  when  defendant 
had  no  right  to  give  him  authority  to  make  such  sale.  This 
affirmation  and  request  caused  the  plaintiff  to  do  an  act  which 
has  been  injurious  to  him  and  beneficial  to  the  defendant. 

For  this  injury  plaintiff  is  entitled  to  compensation,  whether 
the  affirmation  was  false  or  true  at  the  time  it  was  made. 

If  defendant  had  authority  to  sell  at  the  time  he  employed 
plaintiff,  but  ceased  to  have  that  authority  at  the  time  of  the 
sale,  he  should  have  informed  plaintiff  of  this  change  in  his 

t  1  Salk.  210.  §  Carth.  90 ;   1  RoU.  Abr.  91,  1.  5. 

X  1  Lev.  129. 
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adamson     situation,  and  prevented  him  from  doing  what  he  ought  not  to 
Jarvib.       have  done ;  at  all  events,  he  should  not  have  taken  the  proceeds 
of  the  sale. 

If  after  verdict  we  can  collect  a  cause  of  action,  or  infer  that 
proof  must  have  been  given  at  the  trial,  that  will  support  the 
action,  and  the  judgment  may  be  sustained. 

In  We$ton  v.  Afa«an,t  which  was  an  action  on  a  bond  brought 
against  the  sureties  of  the  sheriff's  bailiff,  the  condition  recited 
that  the  sheriff  had  appointed  the  bailiff  for  the  hundred  of  East 
Gotson,  and  it  did  not  appear  that  the  warrant  which  he  was 
charged  not  to  have  returned  was  directed  to  him  as  bailiff  of 
[  •75  ]  that  *hundred ;  but  the  Court  said  that,  being  in  arrest  of 
judgment,  as  it  did  not  appear  that  it  was  not  directed  to  him 
as  bailiff  of  that  hundred,  which  the  defendant  might  have  shewn, 
it  was  sufficient.  In  BuU  v.  Steward^  t  in  an  action  against  the 
bailiffs  of  the  borough  for  an  escape,  it  did  not  appear  that  the 
cause  of  action  arose  within  the  jurisdiction  of  the  Court;  but 
it  was  held  that  after  verdict  the  Court  would  presume  any 
thing  proved  at  the  trial  which  was  necessary  to  be  proved, 
unless  the  contrary  appeared  on  the  face  of  the  record. 

On  these  authorities  the  Court  might  say,  as  the  defendant  has 
not  shewn  that  he  was  authorized  to  sell  at  the  time  he  affirmed 
he  was,  and  as  it  is  proved  he  was  not  authorized  at  the  sale, 
we  will  presume  that  he  never  had  authority  at  any  time.  But 
the  main  ground  is,  that  he  has  created  a  belief  in  the  plaintiff 
that  he  had  authority  when  he  clearly  had  no  authority. 

Max  V.  Roberts,  which  has  been  cited,  does  not  apply :  it  did 
not  appear  that  defendant  had  ever  undertaken  to  carry  the 
goods,  and  therefore  he  could  not  be  answerable  for  taking  them 
out  of  the  due  course  of  the  voyage. 

Rtde  discharged, 

+  3  Burr.  1725.  }  1  Wils.  255. 
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The  Mayor  and  Buhgesses  of  STAFFORD  v.  TILL.  1827. 

Feb.  7. 
(4  Bing.  75—79 ;  S.  C.  12  Moore,  260 ;  6  L.  J.  C.  P.  77.)  

r  75 1 
A  corporation  aggregate  may  sue  in  assumpsit  for  use  and  occupation  *-       ' 

where  the  tenant  has  held  premises  under  them,  and  paid  rent. 

The  plaintiffs  sued  the  defendant  in  assumpsit  for  the  use  and 
occupation  of  a  tenement  held  under  them,  and  for  which  the 
defendant  had  previously  paid  rent  to  the  corporation. 

At  the  trial  before  Burbouoh,  J.,  last  Stafford  Summer  Assizes, 
a  verdict  was  found  for  the  plaintiffs,  with  leave  *for  the  defen-        [  '76  ] 
dant  to  move  to  enter  a  nonsuit  instead :  accordingly, 

Peake,  Serjt.  last  Term  moved  for  a  rule  nisi,  on  the  ground 
that  a  corporation  could  not  demise  except  by  deed ;  and,  con- 
sequently, could  not  sue  in  assumpsit. 

D'Oylyy  Serjt.  shewed  cause  : 

Though  assumpsit  does  not  lie  against  a  corporation,  it  lies  for 
it.  It  is  true,  a  corporation  cannot  be  bound  except  by  deed,  but 
it  may  sue  in  debt  for  the  use  of  lands  which  have  been  holden 
without  deed:  Dean  and  Chapter  of  Rochester  v.  Pierce :i  and 
the  principle  laid  down  in  that  case  includes  an  action  of 
assumpsit  as  well  as  debt.  In  The  East  India  Company  \.  Glover,  I 
assumpsit  was  brought  by  a  corporation  upon  a  sale  of  coffee. 
In  The  Barber  Surgeons  of  London  v.Pefeon,§  a  corporation  sued 
in  assumpsit,  and  no  objection  was  taken  to  the  form  of  action. 
The  statute  11  Geo.  II.  c.  19,  s.  14,  gives  the  landlord  an  action 
on  the  case  where  the  demise  is  not  by  deed ;  and  the  doubt 
originally  was,  whether  debt  would  lie  on  that  statute  :  Stroud  v. 
Rogers.  W 

(Gasblbb,  J.  referred  to  Mayor  of  London  v.  Goree,^  Mayor  of 
London  v.  Hunt,\\) 

Peake : 
Of  the  cases  cited,  The  Barber  Surgeons  of  London  v.  Pelson  is 

t  1  Camp.  466.  6  T.  R.  62. 

I  Str.  612.  H  1  Ventr.  298. 
S  2  Lev.  2o2.  tt  3  Lev.  37. 

II  In  a  note  to  Wilkins  v.  Wingaie, 
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The  Mayor   the  only  one  on  which  the  objection  was  taken,  and  the  point 
r,  decided.     But  in  Rex  v.  Chipping  Norton^  and  Rex  v.  Inhabit- 

'^^^'        ants  of  North  Duffield,l  it  is  expressly  laid  down  that  a  corpora- 
tion cannot  demise  except  by  deed;  and  if  there  be  no  valid 

demise  there  can  be  no  action. 

Cu7\  adv.  vnlt. 

[  77  ]        Bbst,  Ch.  J. : 

The  question  to  be  decided  in  this  case  is,  whether  a  corpora- 
tion aggregate  can  sue,  in  an  action  for  use  and  occupation,  a 
tenant  who  has  occupied  lands  of  the  corporation  without  deed. 
Where  a  party  has  occupied  land,  the  contract  between  him  and 
the  landlord  must  be  considered  as  executed,  so  that  there  is  no 
necessity  for  alleging  in  the  declaration  any  express  promise  to 
pay :  from  the  fact  of  occupation,  a  promise  to  pay  will  be  implied : 
although  in  an  executory  contract  the  plaintiff  must  rest  his  case 
upon  an  express  promise :  and  where  that  is  so,  if  one  of  the 
parties  is  not  in  a  condition  to  enter  into  a  promise,  he  cannot 
take  advantage  of  a  promise  by  the  other,  because  there  would  be 
no  mutuality  in  the  contract.  We  do  not  decide,  therefore,  that 
a  corporation  could  sue  in  assumpsit  on  every  express  promise^ 
because  if  the  contract  were  executory  there  might  be  no  mutuality 
of  benefit,  and  consequently  no  consideration.  But  in  the  present 
case,  the  land  having  been  enjoyed  by  the  defendant,  the  promise 
to  pay  for  it  is  implied,  and  there  is  a  good  consideration  for  the 
promise.  The  point,  however,  has  been  decided  in  The  Barber 
Surgeons  of  London  v.  Pelson.  That  was  an  action  to  recover 
201.  forfeited  by  the  defendant,  under  the  bye-laws  of  a  company 
to  which  he  belonged.  It  was  insisted  that  an  action  would  not 
lie  for  money  forfeited  under  a  bye-law,  and  that  a  promise  could 
not  be  made  to  a  corporation  aggregate  except  by  deed.  But  the 
Court  overruled  the  objections,  and  said,  that  they  had  been 
overruled  in  The  Mayor  of  London  v.  Goree.  Judgment  was 
accordingly  given  for  the  plaintiff  in  both  cases. 

The  case  of  The  Mayor  of  London  v.  Hunt^  is  also  to  the  same 
effect,  where,  though  it  does  not  appear  that  the  precise  point 

t  5  East,  239.  §  3  Lev.  37. 

t  3  M.  A  S.  247. 
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[•78] 
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was  raised,  it  was  held  that  assumpsit  *woaId  lie  for  a  corpora-    the  Matop. 

OF  Staffobd 
tion  on  an  implied  promise.     Here  there  is  an  implied  promise  r. 

suflBcient  to  raise  an  obligation  "between  the  two  parties. 

The  point  occurred  again  in  3  Lev. ;  the  question,  however, 
was  not  raised,  the  point  being  considered  as  settled.  But 
The  Dean  of  Rochester  v.  Pearce  is  an  express  authority  in  favour 
of  the  plaintiff.  The  form  of  the  action,  indeed,  in  that  case, 
was  debt ;  but  there  is  no  substantial  difference  between  the  two 
cases  ;  and  the  opinion  of  the  Judge  at  Nisi  Prius  was  confirmed 
by  the  judgment  of  the  full  Court.  • 

If  a  promise  could  not  be  implied,  an  action  for  use  and 
occupation  could  never  be  brought  by  a  corporation.  But  the 
law  will  imply  not  only  a  promise,  but  an  existing  tenancy  in 
those  who  hold  the  land  of  a  corporation.  In  Wood  v.  Tate\  the 
Court  said,  the  plaintiff  having  enjoyed  the  premises,  they  would 
consider  him  as  tenant  from  year  to  year.  And  the  same  point 
is  to  be  found  in  Vin.  Abr.  Corporation,  K.  11,  41. 

The  two  Sessions  cases  which  have  been  referred  to  do  not 

break  in  upon  this  principle  ;  the  last  of  them,  indeed,  confirms 

it.     In  the  first.  Rex  v.  Chipping  Norton,  where  a  corporation  by 

oral  agreement  with  a  pauper  leased  to  him  the  tolls  of  a  market, 

the  Court  held  that  he  could  not  thereby  gain  a  settlement,  as 

such  an  interest  could  not  pass  except  under  the  seal  of  the 

corporation.     But   the   second    case    turned    expressly  on    the 

difference  between  corporeal  and  incorporeal    property.     The 

Court  explained  the  ground  of  its  former  opinion ;   and  Lord 

Ellbnborough  said,  "  The  tolls  are   not  things,  which  lie  in 

tenure,  but  only  in  grant ;  therefore,  without  a  deed,  an  interest 

in  them  could  not  pass."     The  present,  therefore,  being  a  case 

in  which  it  was  not  necessary  to  prove  an  express  promise,  but 

the  contract  ^having  been  executed,  and  the  defendant  bound        [**d] 

in  justice  to  pay  for  his  occupation,  the  law  will  raise  a  mutual 

obligation  upon  which  the  plaintiffs  are  entitled  to   sue.     The 

rule,  therefore,  for  entering  a  nonsuit  or  for  arresting  judgment 

must  be 

Discharged. 

t  9  E.  B.  646  (2  Bos.  &  P.  (N.  B.)  247). 
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1827  THOMAS  SMITH  v.  F.  and  E.  SPARROW. 

Feb,  9. 

(4  Bing.  84—90 ;  S.  C.  12  Moore,  266 ;  5  L.  J.  C.  P.  80 ;  S.  C.  at  Nisi  Prius, 

[  80  2  Car.  A  P.  644.) 

An  action  will  not  lie  on  a  contract  entered  into  on  a  Sunday, 
although  entered  into  by  an  agent,  and  although  the  objection  is  taken 
by  the  party  at  whoee  request  the  contract  was  entered  into. 

This  was  an  action  to  recover  damages  for  a  breach  of  contract, 
in  not  accepting  certain  nutmegs  which  the  defendants  were 
alleged  to  have  purchased  of  the  plaintiff  for  4,6182.  15«.  5d. 

At  the  trial  before  Best,  Gh.  J.,  London  sittings  after  Michaelmas 
Term  last,  the  case  appeared  as  follows  : 

The  plaintiff  had  given  instructions  to  his  brother,  a  broker,  to 
purchase  nutmegs  for  him,  and  to  sell  at  any  profit.  Accordingly, 
on  Saturday,  Feb.  26th,  1825,  the  broker  purchased  for  his  brother 
the  nutmegs  in  question,  some  at  11«.  and  some  at  11«.  8^.  On 
Sunday  the  27th,  the  broker  called  on  F.  Sparrow,  one  of  the 
defendants,  and  agreed  to  sell  him  all  the  nutmegs  at  ll^.  Sd, 
The  broker  objected  to  deliver  the  contract  until  the  following 
day  ;  but,  upon  the  pressing  importunity  of  the  defendant, 
F.  Sparrow,  delivered  to  him  on  the  Sunday  night  the  following 
contract-note : 

Messbs.  F.  and  B.  Spabrow  : 

We  have  this  day  bought  for  your  account,  twenty-six  lots 

nutmegs,  per  Sibbald ;  thirteen  ditto  ditto,  per  Phoenix,  at  11«.  3<f . 

Deposit,  202.  per  lot.     Prompt,  16th  March.    Brokerage,  ^  per 

cent. 

Smith  and  Williams. 

The  brokerage  was  paid  by  the  defendants.  The  broker  also 
made,  on  Sunday,  the  following  entry  in  his  contract  book : 

''  F.  and  B.  Sparrow  bought  of  twenty-six  lots  of 

nutmegs,  per  Sibbald;  and  thirteen  lots,  per  Phosnix,  at  11«.  Sd.'" 

[  •ss  ]  On  Monday,  he  said,  he  filled  *up  the  blank  with  the  name  of 
Thomas  Smith ;  and  at  the  same  time  the  entry  was  copied  into 
the  waste  book.  This  was  before  he  had  seen  his  brother,  or 
communicated  the  contract  to  him.     The  sold  note,  he  said,  he 
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delivered  to  the  plaintiff  two  or  three  days  afterwards,  or  at  least        Smith 
within  a  week,  but  he  made  no  entry  of  it  in  his  books,  because     spabbow. 
the  goods  had  been  first  purchased  on  the  plaintiff's  account. 

On  the  Wednesday  after  the  26th,  F.  Sparrow  called  on  the 
broker,  and  ordered  him  not  to  sell  again  till  the  price  rose  to 
128. 6(2.  The  invoice  was  sent  to  the  defendants  some  time  after- 
wards, and  no  objection  was  made.  They  did  not  know  till  the 
day  of  prompt  who  was  the  proprietor  of  the  nutmegs  at  the  time 
of  the  sale  :  subsequently  they  refused  to  fulfil  the  contract. 

Best,  Ch.  J.  thought,  that,  as  the  sold  note  was  not  delivered 
to  the  plaintiffs  till  some  days  after  the  bought  note  was  delivered 
to  the  defendants,  there  was  no  mutuality  in  the  contract,  and 
therefore  directed  a  nonsuit.  An  objection  to  the  validity  of  the 
contract,  on  the  ground  of  its  having  been  entered  into  on  a 
Sunday,  was  also  reserved  for  the  opinion  of  the  Court. 

Wilde,  Serjt.  obtained  a  rule  nisi  to  set  aside  this  nonsuit, 
against  which 

Vaughan  and  Adams,  Serjts.  now  shewed  cause,  and  relied 
principally  upon  the  29  Car.  I.  c.  7,  by  which  it  is  provided  that 
no  tradesman,  artificer,  workman,  labourer,  or  other  person  what- 
soever, shall  do  or  exercise  any  worldly  labour,  business,  or  work 
of  their  ordinary  callings  upon  the  Lord's  Day»  or  any  part 
thereof,  works  of  necessity  and  charity  only  excepted.  They 
also  cited  FenneU  v.  Ridler\  to  shew  that  the  statute  applies  to 
transactions  conducted  in  private  as  well  as  in  public. 

WUde  and  Spankie,  Serjts.  contra  ;     *     *  [  86  ] 

Best,  Ch.  J. : 

It  is  not  necessary  to  settle  the  degree  of  blame  on  one  side  or 
the  other,  where  both  parties  are  in  pari  delicto ;  but  I  wish  that 
no  parties  concerned  in  contracts  such  as  this  could  be  heard  in 
a  court  of  justice.  They  are  the  worst  and  most  detestable 
species  of  gamblers ;  and  if  those  who  formerly  wrote  on  political 

t  P.  278,  ante  (5  B.  &  C.  406). 

88—2 
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Smith        ^economy  had  lived  to  see  these  things,  they  must  have  retracted 
Hpabbow.     many  of  their  opinions.    It  is  true  that  individuals  cannot,  for 

[  ♦ST  ]  any  length  of  time,  keep  the  price  of  articles  of  commerce  at  an 
artificial  amount,  but  they  may  do  so  for  a  period  long  enough  to 
effect  considerable  inconvenience  to  the  public. 

With  regard  to  the  circumstances  of  this  particular  transaction, 
and  the  objection  to  the  contract  as  having  been  entered  into  on 
a  Sunday,  I  do  not  say  that  the  mere  inception  of  a  contract  on 
a  Sunday  will  avoid  it,  if  completed  the  next  day ;  but  if  most 
of  the  terms  are  settled  on  Sunday,  and  the  mere  signature  be 
deferred  to  the  next  day,  such  a  contract  could  scarcely  be 
supported.  It  is  not  necessary,  however,  to  decide  that  question 
upon  the  present  occasion,  for  this  contract  was  wholly  completed 
on  the  Sunday  if  at  all;  and  if  not  completed,  the  plaintiff 
cannot  recover.  The  solicitation  of  the  bargain  was  on  Sunday, 
and  on  Sunday  the  defendant's  agent  delivered  the  contract  on 
which  the  plaintiff's  claim  must  rest.  As  to  the  argument  that 
the  contract,  if  effected  on  a  Sunday,  was  so  effected  without  the 
plaintiff's  knowledge,  and  that  therefore  he  is  not  liable  to  the 
consequences  of  his  agent's  misconduct,  if  we  were  sitting  in 
another  Court  to  decide  whether  or  not,  under  the  circumstances, 
the  plaintiff  should  be  amenable  to  ecclesiastical  censure,  perhaps 
he  might  be  holden  not  liable ;  but  here  we  are  deciding  on  the 
validity  of  the  contract,  and  if  the  contract  entered  into  by  the 
broker  be  void,  there  is  no  contract  on  which  the  plaintiff  can 
sue,  for  he  stands  on  a  contract  which  his  agent  could  not  make. 
In  every  view  of  the  statute  of  Car.  II.  he  was  incompetent  to 
make  the  contract  in  question.  I  was  at  first  afraid  that  I 
could  not  subscribe  to  the  judgment  of  my  brother  Batley  in 
Bloxsome  v.  WiUiams ;  +  but  for  whatever  might  appear  doubtful 

[  *88  ]  in  that  case,  he  has  made  ample  stmends  in  the  ^case  of  Fennell 
V.  Ridler.  In  one  of  the  most  able  judgments  ever  delivered,  he 
says  that  the  most  liberal  construction  must  be  put  on  that 
statute,  because  it  is  in  affirmance  of  the  religion  which  is  the 
basis  of  the  law  of  this  country.  It  is  not  a  question  whether  a 
part  only  of  the  contract  be  effected  on  a  Sunday  :  the  provision 
of  the  statute  is,  that  no  tradesman,  artificer,  workman,  labourer, 

t  27  B.  B.  337  (3  B.  &  C.  232). 
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or  any  other  person  whatsoever,  shall  do  or  exercise  any  worldly  Smith 
labour,  business,  or  work  of  their  ordinary  callings  upon  the  Lord's  spabbow. 
Day,  or  any  part  thereof.  Here  the  only  contract  which  can  be 
said  to  have  been  binding  on  the  defendant  was  delivered  on  a 
Sunday.  In  the  cases  referred  to,  the  contract  was  not  originally 
complete,  but  was  perfected  at  a  subsequent  period.  Here  the 
whole  was,  in  effect,  complete  on  the  Sunday ;  and  unless  it  be 
permitted  to  a  party  to  profit  by  a  contract  in  defiance  of  the  law 
of  the  country,  the  plaintiff  cannot  recover. 

Park,  J. : 

There  is  no  ground  for  setting  aside  this  nonsuit.  It  is  not 
necessary,  however,  to  argue  the  case  upon  the  common  law. 
The  common  law,  indeed,  is  founded  on  our  holy  religion,  and 
no  law  can  be  good  which  is  not.  But  at  common  law,  the 
observance  of  the  Sabbath  is  a  duty  of  imperfect  obligation,  as 
we  find  by  Rex  v.  Brotherton,\  where  it  was  held  that  selling 
meat  on  a  Sunday  was  no  offence  at  common  law.  But,  upon 
the  construction  of  the  statute,  there  can  be  no  doubt ;  and  this 
is  fully  settled  in  the  case  of  Fennell  v.  Ridler.  1  never  read  a 
more  luminous  judgment  than  that  delivered  by  Mr.  Justice 
Bayley  in  that  case,  and  I  do  not  think  this  Court  was  right  in 
the  decision  of  Dniry  v.  Defontaine.l  I  think  the  construction  put 
upon  the  statute,  in  that  case,  too  *narrow.  The  expression,  [  *sd  ] 
**  any  worldly  labour,"  cannot  be  confined  to  a  man's  ordinary 
calling,  but  applies  to  any  business  he  may  carry  on,  whether  in 
bis  ordinary  calling  or  not.  One  part,  however,  of  the  judgment 
in  that  case,  is  a  complete  answer  to  an  argument  which  has 
been  urged  to-day,  for  Lord  Chief  Justice  Mansfield  says,  that, 
in  such  transactions,  the  act  of  the  agent  must  be  esteemed  the 
act  of  the  party.  The  statute  being  designed  for  the  support  of 
tbe  religion  of  the  country,  ought  to  receive  an  extended  con- 
struction, and  the  rule  which  has  been  obtained  must  therefore 
be  discharged. 

BURROUOH,  J. : 

The  contract  in  this  case  was  so  complete  on  the  Sunday,  that 
t  1  Str.  702.  I  1  Taunt.  135. 
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Smith        nothing  further  was  necessary  to  make  it  out.     The  broker  was 
8PABB0W.     carrying  on  his  business  contrary  to  the  express  provision  of  the 
statute,  for  he  was  acting  in  his  ordinary  calling,  and  if  the 
contract  was  void,  the  plaintiff  cannot  avail  himself  of  it. 

Gaselee,  J. : 

It  is  not  necessary  upon  the  present  occasion  to  put   any 

construction  upon  the  words  of  the  statute,  ''any  worldly  labour," 

because  the  parties  were  in  the  exercise  of  their  ''ordinary 

calling."     The  only  question,  therefore,  is,  whether  the  contract 

was  made  on  a  Sunday.     There  seems  no  doubt  that  it  was,  and 

that,  independently  of  the  statute,  an  action  would  have  lain 

against  the  defendant  for  not  fulfilling  the  engagement.     The 

plaintiff's  subsequent  assent,  was  an  assent  to  the  contract  made 

on  the  Sunday,  and  there  is  no  evidence  to  shew  that  there 

was  any  subsequent  contract.     There  is,  therefore,  no  analogy 

between  the  circumstances  of  this  case  and  those  of  Saunderaon 

V.  J(ick8on,\  where  an  inchoate  contract  was  completed  by  a  sub- 

[  '90  ]        sequent  writing ;  but  here,  the  whole  contract  was  *completed 

on  the  Sunday,  so  that  it  is  unnecessary  to  enter  into  any  nice 

distinctions,  or  to  decide  whether  a  contract  would  be  binding 

if  all  the  terms  of  it  were  agreed  on  Sunday,  and  a  writing 

containing  them  signed  the  first  thing  on  Monday  morning. 

There  being  no  valid  contract,  the  plaintiff  has  no  ground  of 

action,  and  the  rule  must  be 

Discharged. 


1827. 
May  7. 


C.  p.   EASTER  TERM. 


PHILIPS  V    EOBINSON. 

(4  Bing.  106—112;  S.  C.  12  Moore,  308 ;  6  L.  J.  C.  P.  111.) 

Plaintiff  delivered  to  defendant  the  title-deeds  of  plaintiff's  wife's 
[  106  j  estate.     Plaintiff  having  afterwards  levied  a  fine  of  the  property  to  the 

use  of  his  son :  Held,  that  plaintiff  could  not  support  detinue  for  the 
deeds. 

Detinue  for  deeds.     The  declaration  alleged  that  the  plaintiff 

delivered,  and  caused  to  be  delivered,  to  the  defendant  certain 

t  5  R.  E.  580  (2  Bos.  &  P.  238). 
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deeds  (describing  them)  of  the  said  plaintiff,  of  great  value,  to       Philips 
wit,  of  the  value  of  1,000Z.,  to  be  re-delivered  by  the  defendant  to     RoBiNsoy. 
the  plaintiff  when  the  defendant  should  be  thereunto  afterwards 
requested;  yet  the  defendant,  although  requested,  refused   to 
re-deliver  them,  and  unjustly  detained  them. 

Second  count,  that  the  plaintiff  was  lawfully  possessed,  as  of 
his  own  property,  of  certain  other  deeds  (describing  them),  and 
being  so  possessed,  lost  them,  and  they  came  to  the  defendant's 
possession  by  finding.  Yet  the  defendant,  knowing  them  to  be 
the  property  of  the  plaintiff,  had  not  delivered  them  to  plaintiff, 
though  requested,  but  detained  them. 

Pleas :  1st,  non  detinet ;  2ndly,  that  the  plaintiff  did  not  deliver 
the  deeds  to  the  defendant ;  Srdly,  that  the  plaintiff  was  not 
lawfully  possessed  of  the  deeds,  as  of  his  own  property ;  4thly, 
that  they  were  not  the  property  of  the  plaintiff;  5thly,  that 
defendant,  as  a  conveyancer,  had  a  lien  on  them. 

At  the  trial  before  Gaselee,  J.,  Middlesex  sittings  after  last 
Michaelmas  Term,  it  appeared  that  the  defendant  was  entered  as 
a  student  at  one  of  the  Inns  of  Court,  and  had*  taken  out  a  cer- 
tificate as  a  conveyancer ;  that  the  deeds  in  question  were  the 
title  deeds  of  an  estate  belonging  to  the  plaintiff's  wife ;  that  the 
plaintiff  or  his  agent,  after  his  marriage,  had  delivered  them 
to  the  defendant,  with  instructions  to  prepare  a  conveyance  of 
the  property;  that  the  defendant  prepared  the  conveyance 
♦accordingly  ;  that  an  attorney  was  employed  by  him  to  levy  a  [  'lo?  ] 
fine  of  the  property,  to  which  the  plaintiff  and  his  wife  were 
parties ;  and  that  a  fine  was  levied  accordingly;  the  uses  of  which 
were  declared  to  such  person  as  plaintiff's  wife  should  appoint, 
and  for  default  of  appointment,  to  George  Philips,  second  son  of 
plaintiff  and  his  wife. 

The  defendant  detained  the  deeds,  on  the  ground  that  his 
charges  for  preparing  the  conveyance  had  not  been  paid. 

The  learned  Judge  directed  the  plaintiff  to  be  non- suited,  with 
leave  to  move  to  set  the  nonsuit  aside  and  enter  a  verdict  instead, 
thinking,  under  the  above  circumstances,  that  he  had  no  property 
in  the  deeds  at  the  time  the  action  was  commenced. 

Wilde,  Serjt.  in  the  last  Term  obtained  a  rule  nisi  to  set 
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Philips      aside  the  nonsuit,  on  the  ground  that  the  defendant  having 
BoBiNBo>\    received  the  deeds  from  the  plaintiff,  could  not  contest  his  right 
to  demand  them  again ;  and  that  charges  by  him  for  mrork  as  a 
conveyancer  could  not  be  sustained  in  law. 

CrosB  and  Spankie,  Serjts.  shewed  cause  : 

They  argued  at  great  length  that  the  defendant  was  entitled 
to  charge  for  his  work  as  a  conveyancer,  and  if  so,  to  detain  the 
deeds  till  such  charges  were  paid ;  but  as  the  Court  decided  the 
case  on  another  ground,  their  argument  is  omitted  here.  They 
then  contended,  that  in  detinue  the  jury  were  bound  to  j&nd  the 
value  of  the  thing  detained,  with  a  view  to  assess  damages  in 
case  the  defendant  should  refuse  to  deliver  it  up ;  that  a  deed 
could  be  of  no  value  to  a  party  who  had  no  property  in  it ;  that 
deeds  constituting  the  muniments  and  titles  of  estates  are  the 
property  of  the  person  to  whom  the  estate  belongs ;  that  at  the 
[  *ios  ]  time  of  commencing  the  *present  action,  the  property  in  the 
estate  to  which  the  deeds  in  question  referred  had  been  conveyed 
by  the  plaintiff  himself  to  his  wife's  second  son ;  that  at  that 
time,  therefore,  the  property  in  the  deeds  as  in  the  estate  was  in 
that  son,  and  not  in  the  plaintiff;  and  that,  consequently,  as 
the  jury  could  find  no  value  for  the  plaintiff,  he  was  properly 
non-suited.  Viner,  Detinue,  C.  pi.  2.  A  bailer  of  goods  who 
sells  them  after  the  bailment  cannot  recover  them  from  the 
bailee. 

They  also  argued,  that  supposing  the  plaintiff  to  have  had 
even  a  special  property  in  the  deeds,  inasmuch  as  they  related 
to  his  wife's  land,  she  ought  to  have  been  joined  in  the  action  : 
Com.  Dig.  Bar.  and  Feme ;  1  Roll.  Abr.  347 ;  Detinue  Q.  R. : 
and  cited  Poucher  v.  Norman ^^  to  shew  that  the  defendant  was 
entitled  to  recover  for  work  done  as  a  certificated  conveyancer. 
Upon  these  points,  however,  the  Court  gave  no  opinion. 

Wilde,  in  support  of  the  rule  : 

To  entitle  the  plaintiff  to  recover  in  this  action,  it  was  only 
necessary  to  shew  that  he  or  his  agent  deUvered  the  deeds  to  the 
defendant :  the  defendant  having  received  them  at  his  hand,  was 

t  3  B.  &  C.  744. 
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precluded  from   disclaiming    his  title.     It  would    be   of  most       Philips 

dangerous  consequences,  if  persons  employed  were  to  be  permitted     robinbok. 

thus  to  turn  round  on  their  employers ;  and  Dixon  v.  Hamond\ 

is  an  authority  to  shew  they  cannot  do  so.     An  agent  who  receives 

goods  from  his  principal  cannot  afterwards  refuse  to  redeliver 

them ;  and  if  the  plaintiff  possessed  these  deeds  merely  for  the 

purpose  of  delivering  them,  that  gave  him  a  sufficient  special 

property  in  them  to  satisfy  the  allegation  in  the  declaration  that 

they  were  his  deeds.     The  defendant  can  no  more  dispute  his 

title,  than  a  tenant  *that  of  his  landlord  under  whom  he  entered       [  *109  ] 

upon  the  premises. 

Best,  Ch.  J. : 

This  was  an  action  of  detinue  for  certain  deeds ;  to  which  the 
defendant  pleaded,  first,  that  he  did  not  detain  them ;  secondly, 
that  they  were  not  lawfully  in  the  possession  of  plaintiff;  thirdly, 
that  they  were  not  the  plaintiff's  property.  At  the  time  the 
action  commenced  these  deeds  were  not  the  property  of  the 
plaintiff,  because,  whether  they  were  originally  so  or  not, 
the  plaintiff  had  at  that  time  consented  to  a  fine,  by  which 
the  property  in  the  lands  to  which  the  deeds  referred  had  been 
conveyed  to  his  second  son.  It  is  a  clear  principle  of  law,  that 
the  muniments  of  an  estate  belong  to  the  person  who  has  the 
legal  interest  in  it ;  so  that  if  the  plaintiff  was  originally  entitled 
to  receive  the  deeds  on  request,  he  was  not  so  at  the  time  of 
action,  for  he  could  only  be  so  entitled  as  long  as  the  right  to 
the  property  continued  in  him. 

The  case  cited  from  Yiner  is  decisive  on  the  point.  That  case 
rests  on  a  decision  in  the  Year  Books,  in  which  the  party 
delivering  a  deed  to  the  bailee  had  originally  a  right  to  it; 
but  his  right  having  passed  away,  the  Court  held  he  could  not 
sue  the  bailee.  No  distinction  has  been  pointed  out  between 
that  case  and  the  present ;  and  it  is  perfectly  consistent  with 
good  sense.  Why  should  not  the  rightful  owner  in  such  a  case 
sue  at  once  ?  Why  should  the  party  who  originally  delivered 
the  deed  be  supposed  to  retain  a  special  property  in  it,  in  order 
to  do  that  which  the  true  owner  might  do  directly  ?    I  do  not 

t  2  B.  &  Aid.  310. 
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Philips  agree  to  the  position  that  a  principal  may  in  all  cases  recover 
BoBursoK.  property  which  he  has  delivered  to  his  agent.  Suppose  a 
principal  delivers  the  property  of  another  who  claims  it  at  the 
hands  of  the  agent :  could  the  agent  set  up  as  a  defence  that  he 
received  the  property  from  his  principal  ?  Certainly  not.  He 
[  *iio  ]  would  be  answerable  *to  the  true  owner,  and  not  to  the  false 
claimant.  With  respect  to  the  supposed  analogy  between  this 
case  and  that  of  a  landlord  and  tenant,  it  is  true  a  tenant  cannot 
dispute  that  his  landlord  had  a  title  at  the  time  of  the  lease,  but 
he  may  shew  that  the  title  has  expired  subsequently  to  the  lease  : 
England  d.  Syburn  v.  Shade  A  So  here  the  defendant  may  admit 
that  the  plaintiff  had  once  a  title  to  these  deeds,  but  insist  that 
he  parted  with  it  before  the  commencement  of  this  action. 
Dixon  V.  Hamond  has  no  bearing  on  the  present  question. 
In  that  case,  a  ship,  originally  belonging  to  one  of  two 
partners,  had  been  conveyed  to  one  Hart  for  securing  a  debt; 
subsequently  Hart  conveyed  her  to  the  defendant  upon  his 
advancing  to  Hart  the  sum  secured :  the  defendant,  who  was 
an  insurance  broker,  afterwards  effected  an  insurance  in  the 
names  of  the  two  partners,  charged  them  with  the  premiums, 
and,  the  ship  having  been  lost,  received  the  amount  of  the  insur- 
ance as  their  agent,  but  refused  to  pay  such  money  to  the 
assignees  of  the  two  partners,  alleging  that  he  was  only  account- 
able to  the  representative  of  the  single  partner  to  whom  the  ship 
first  belonged.  The  Court  would  not  endure  so  dishonest  a  pro- 
ceeding; and  Abbott,  J.  said,  "The  defendant  has  received  the 
money  as  agent  for  the  partnership,  and  he  cannot  now  be  per- 
mitted to  say  that  he  received  it  for  the  benefit  of  Flowerdew 
alone."  The  present  defendant  has  not  received  money  for  two 
persons,  and  then  attempted  to  say,  "I  received  it  only  for  one;" 
but  he  has  received  deeds  under  colour  of  a  title  which  has  now 
passed  away  from  the  party  who  delivered  them.  Suppose  the 
case  of  the  conusor  of  a  fine :  the  estate  and  the  muniments 
^  belong  to  the  conusee  after  the  levying  of  the  tine :  could  the 
conusor,  after  the  fine  had  passed,  maintain  trover  against  the 
[  *m  ]  attorney  for  not  redelivering  the  *title  deeds  of  the  estate  ? 
When  the  right  to  the  estate  went,  the  right  to  the  muniments 

t  2  E.  E.  498  (4  T.  E.  682). 
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went  also.     The  present  case  is  of  the  same  nature,  and  the  rule       Philips 
for  setting  aside  the  nonsuit  must  be  discharged.  Robiksox 

Park,  J. : 

In  supporting  this  nonsuit  I  am  not  afraid  of  impeaching  any 
principle  of  law.  In  order  to  support  an  action  of  detinue,  the 
plaintiff  must  have  a  general  or  a  special  property  in  what  he 
seeks  to  recover.  If  he  has  not  such  a  property,  it  may  be  shewn 
on  the  plea  of  non  detinet.  But  at  all  events  the  fourth  plea  in 
this  case  has  been  clearly  established.  The  plaintiff  had  no  pro- 
perty whatever  in  these  deeds  at  the  time  of  the  action :  it  was 
all  gone  by  the  operation  of  the  fine  :  if  so,  the  case  in  Yiner  is 
in  terms  the  same  as  the  present.  The  plaintiff  here  had  con- 
veyed the  property  to  his  son ;  and  he,  therefore,  might  have 
sued  for  the  deed,  although  he  had  never  been  in  possession  of 
the  property :  KoU.  Abr.  Detinue.  Therefore,  without  entering 
on  the  defendant's  right  to  detain,  it  is  clear  the  plaintiff  had  no 
right  to  sue. 

BURROUGH,  J. : 

In  detinue  the  plaintiff  may  recover  either  the  specific  thing 
detained,  or  the  value  of  it.  But  what  value  could  the  jury  find 
for  the  plaintiff  in  the  present  case  ?  I  am  clearly  of  opinion 
that  this  was  an  answer  to  the.  action  upon  non  detinet.  The 
province  of  the  jury  in  this  respect,  cannot  be  supplied  by  a  writ 
of  enquiry.  But  in  order  to  establish  that  the  deeds  are  of  any 
value  to  him,  the  plaintiff  must  shew  that  he  has  a  right  to 
them.  In  Co.  Litt.  288  it  is  laid  down ;  ''  If  the  defendant  plead 
jion  detinet,  he  may  give  in  evidence  a  gift  by  the  plaintiff,  for 
that  shews  he  does  not  detain  his  goods.''  At  the  time  of  this 
action  the  plaintiff  had  no  interest  in  these  deeds  ;  they  were  of 
no  value  to  him ;  and,  therefore,  the  nonsuit  was  right. 

Gaseleb,  J. :  •  [  112  ] 

I  had  some  doubts  at  first  whether  want  of  property  in  the 
plaintiff  might  be  given  in  evidence  on  non  detinet,  but  the 
passage  from  Lord  Coke  renders  that  point  clear.  If  the  defen- 
dant relies  on  a  lien,  that  must  be  specially  pleaded ;  but  he  may 
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Philips      give  in  evidence,  under  non  detinet,  that  the  plaintiff  has  no  pro- 
RoBiNBON.     P^rty  in  the  thing  sought  to  be  recovered.     The  circumstance 
that  the  plaintiff  delivered  the  deeds  to  the  defendant  will  not 
avail  him,  since  he  himself  has  subsequently  executed  a  convey- 
ance which  carries  the  deeds  with  it. 

Rule  discharged. 


[119] 


1S27.  BROWN  V.  The  Honourable  GRANVILL  ANSON 

^^''^^'  CHETWYND  STAPYLETON  and  Others.! 


(4  Bing.  119—122  ;  S.  C.  12  Moore,  334  ;  6  L.  J.  C.  P.  121.) 

Provisions  do  not  contribute  to  general  average,  even  where  the  cargo 
of  the  ship  consists  only  of  passengers. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  as 
owner  of  a  ship  called  Princess  Royal,  against  the  defendants, 
three  of  the  commissioners  for  victualling  his  Majesty's  Navy,  to 
recover  a  contribution  towards  a  general  average,  due  in  respect 
of  part  of  the  furniture  of  the  said  ship  having  been  lost  and 
damaged  for  the  preservation  of  the  ship  and  cargo,  whilst  on  a 
voyage  with  convicts  and  also  with  provisions  and  stores  put 
on  board  for  the  use  of  those  convicts  on  the  voyage,  by  the 
defendants. 

The  defendants  pleaded  the  general  issue,  upon  which  issue 
was  joined ;  and  at  the  trial  of  the  cause  before  Best,  Ch.  J.  and 
a  common  jury  at  Guildhall,  at  the  sittings  after  Hilary  Term, 
1826,  a  verdict  was  found  for  the  plaintiff,  damages  160Z.,  subject 
to  the  opinion  of  the  Court  on  the  following  case : 

On  the  17th  June,  1822,  the  said  ship,  the  Princess  Royal, 
belonging  to  the  plaintiff,  was  taken  up  on  charter  by  the 
commissioners  of  his  Majesty's  Navy,  for  the  conveyance  of 
convicts,  with  their  necessary  attendants  to  New  South  Wales. 

The  defendants  were  then,  and  are  now,  three  of  the  com- 
missioners for  victualling  his  Majesty's  Navy,  and  as  such 
commissioners  they  caused  to  be  shipped  on  board  the  said 
vessel,  for  the  subsistence,  use,  and   consumption,  during  the 

t  Cited  in  judgment  of  Willes,  J.  surance  Co,  (1872)  L.  B.  7  C.  P.  341, 
in  Denoon  v.  Home  and  Colonial  Ab-      348 ;  41  L.  J.  C.  P.  162,  168. — R.  C. 
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voyage  of  such  convicts   and   their  necessary  attendants,   pro-       Bbowx 
visions  and  victualling  stores  of  the  value  of  1,853/.,  or  there-  stapyleton. 
abouts. 

On  the  13th  September,  1822,  the  said  ship  received  on  board,  [  120  ] 
for  a  passage  to  New  South  Wales,  the  following  number  of 
persons,  for  whose  passage  the  said  ship  was  taken  up,  viz.,  166 
convicts,  four  women,  eight  children,  one  surgeon,  and  thirty-five 
soldiers.  On  the  14th  October,  1822,  while  the  ship  was  in  the 
Downs  in  the  prosecution  of  her  voyage,  a  general  average  loss 
was  sustained,  amounting  in  the  whole  to  the  sum  of  280Z.  Ss, 

The  ship  was  then  at  the  value  of  4,500/.,  the  freight  at  the 
value  of  1,866/.  14^.  lOd. ;  and  so  much  of  the  provisions  and 
victualling  stores  shipped  by  the  defendants  as  remained  then 
unconsumed  were  of  the  value  of  1,162/.  9«.  9d. 

If  the  defendants  were,  in  respect  of  such  provisions  and 
victualling  stores,  liable  by  law  to  contribute  to  a  general  average 
loss,  then-  proportion  on  the  provisions  and  victualling  stores, 
then  unconsumed,  amounted  to  41/.  13^.  9c/.,  which  was  the  sum 
sought  to  be  recovered  in  this  action. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover  ?  If  the  Court  were  of  opinion 
that  the  plaintiff  was  so  entitled,  the  verdict  was  to  stand ;  but  if 
of  a  contrary  opinion,  a  nonsuit  was  to  be  entered. 

Toddy y  Serjt.  for  the  plaintiff : 

Generally  speaking,  contribution  to  a  general  average  cannot 
be  demanded  in  respect  of  the  apparel  or  food  of  the  passengers.! 
But  contribution  must  always  be  made  in  respect  of  the  cargo  or 
merces.J  All  who  have  valuable  property  on  board  ;  all  who  are 
interested  in  the  cargo,  must  contribute  to  that  which  has  been 
sacrificed  to  all.  But  in  a  ship  hired  to  carry  convicts,  the 
convicts  are  themselves  the  cargo,  and  not  like  passengers  *in  [  *i2i  ] 
ordinary  cases,  a  mere  accidental  addition  to  the  cargo.  The 
victualling  board  were  interested  in  the  stores  necessary  for  the 
support  of  the  convicts,  just  as  other  merchants  are  interested  in 
a  general  cargo.  The  provisions  and  convicts  were  in  effect  the 
merces  of  this  voyage,  and,  therefore,  distinguishable  from  the 

t  Magens,  62,  63.  t  Park  on  Ins.  217 ;  Eoccua,  62. 
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Bbown  case  where  the  provisions  are  for  a  few  passengers,  and  of  small 
Stapyleton,  comparative  value.  The  commissioners  have  received  a  benefit 
to  the  extent  of  the  value  of  the  stores,  and  to  that  extent  they 
ought  to  contribute.  Whatever  is  capable  of  insurance  is  capable 
of  being  brought  into  general  average ;  and  these  stores  were 
clearly  capable  of  insurance.  Upon  the  principles  of  contribution 
referred  to  by  Gibbs,  Ch.  J.  in  Taylor  y.  Curtis,^  omnium  contrilm-' 
tione  sarciatur  quod  pro  omnibus  datum  est,  it  would  be  incom- 
patible with  justice  that  the  commissioners  should  not  contribute. 

Best,  Ch.  J. : 

It  is  not  necessary  for  us  to  consider  the  policy  of  the  law 
which  has  been  established  on  this  subject ;  it  seems,  however, 
to  be  perfectly  consistent  with  justice.  The  law  is  of  foreign 
origin ;  but  the  principle  of  it  has  been  long  known  and  acted  on 
in  this  country.  It  is  not  every  object  of  value  which  has  been 
held  liable  to  a  contribution  for  average,  but  only  such  stores  as 
are  termed  merces.  Merces  has  never  been  held  to  extend  to 
provisions,  but  includes  only  the  cargo  put  on  board  for  the 
purposes  of  commerce;  and  the  practice  shews  that  this  has 
been  the  understanding  of  all  times.  Magens,  MoUoy,  Beawes, 
Stevens,  and  other  writers,  all  expound  the  word  '^merces''  in 
this  way;  all  in  terms  exclude  provisions.  They  concur  in 
saying,  that  things  of  light  weight,  but  of  considerable  value, 
must  contribute,  if  they  belong  to  the  cargo,  but  not  if  they 
[  ♦122  ]  belong  *to  the  passengers.  Provisions  are  laid  in  for  the 
passengers,  and  must  be  esteemed  to  belong  to  them.  Further 
than  this,  the  ship  is  always  brought  into  average  according  to 
her  reduced  value  at  the  end  of  the  voyage,  when  the  provisions 
have  mostly  been  consumed.  As  to  the  argument,  that  the 
convicts  must  be  esteemed  the  merces  upon  this  voyage,  and  so 
the  stores  laid  in  for  them  be  chargeable  as  parcel  of  the  merces, 
it  is  clear,  that  whether  cargo  or  not,  they  cannot  be  brought 
into  contribution,  because  human  life  is  not  the  subject  of 
average.  If,  therefore,  the  convicts  themselves  cannot  be  brought 
into  contribution,  much  less  can  the  provisions,  which  are  merely 
accidental  to  their  passage. 

t  16  R.  R.  686  (6  Taunt.  608 ;  2  Marsh.  309). 
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Pabk,  J.  :  Brown 

V, 

I  have  been  astonished  how  a  case  could  have  been  granted  in  Stapyleton. 
this  instance.  No  question  has  ever  before  been  raised  upon  the 
point.  Provisions  have  always  been  held  an  exception  from 
the  general  rule  respecting  contribution.  The  rule  is,  that  all 
merchandise  put  on  board  for  the  purpose  of  traffic  is  liable  to 
be  brought  into  contribution,  and  in  merchandise  is  included  all 
property  of  great  value,  unless  attached  to  the  persons  of  the 
passengers ;  but  property  so  attached  does  not  contribute ;  and 
all  the  writers  on  the  subject  go  on  to  say,  that  the  owners  are 
not  liable  to  contribute  for  the  victuals  and  ammunition  of  the 
ship.  Convicts  are  not  to  be  considered  as  cargo,  because,  though 
average  has  been  allowed  for  slaves  thrown  overboard,  the 
authorities  are  clear,  that  there  can  be  no  estimation  of  the  life 
of  a  freeman. 

The  rest  of  the  Court  concurred. 

Judgment  of  nonsuit. 


CLAEKE  V.  CE0FT8.t  1827. 

May  11. 
(4  Bing.  143—147  ;  S.  C.  12  Moore,  349 ;  0  L.  J.  C.  P.  127.)  — - 

The  authority  of  an  arbitrator  under  a  rule  of  Court,  which  empowers         '■        '' 
him  to  deliyer  his  award  to  the  parties  or  their  executors,  does  not 
determine  by  the  death  of  one  of  the  parties  before  the  award  is 
executed. 

In  this  case  a  verdict  had,  by  consent,  been  entered,  June  17, 
1826,  for  the  plaintiff,  subject  to  the  award  of  an  arbitrator 
appointed  under  a  rule  of  Nisi  Prius,  with  power  to  settle  all 
matters  in  difference  between  the  parties,  and  to  direct  what 
should  be  done  by  either  party  respecting  the  matters  in 
difference,  the  parties  agreeing  to  obey  the  award,  so  as  the 
arbitrator  should  publish  it  in  writing,  ready  to  be  delivered  to 
the  parties,  or  either  of  them,  or  if  either  of  them  should  be 
dead  before  the  making  of  the  award,  then  to  their  respective 

t  That  a  report  of  these  old  cases  is  consideration  of  the  case  of  In  re 
not  rendered  superfluous  by  modem  Smith  and  Nelson  (1890)  25  Q.  B.  D. 
Acts  will  sufficiently  appear   by  a      545 ;  59  L.  J.  Q.  B.  533.— B.  C. 
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Clarke  Bhoald  not  determine  the  arbitrator's  aathority,  and  the  reversal 
Cboftb.  turned  on  a  defect  in  the  record  never  argaed  in  this  Court.  In 
Tyler  v.  Jones  the  Court  implied  such  a  provision  from  the 
[  *i*^  ]  language  of  the  rule,  *and  we  have  equal  ground  for  implying  it 
here  :  the  rule  contains  a  direction  for  the  delivery  of  the  award 
to  the  representatives  of  either  of  the  parties:  but  such  a 
direction  would  be  nugatory,  if  the  death  of  the  plaintiff  were 
to  suspend  the  operation  of  the  rule.  Here,  therefore,  there  is 
an  implied  undertaking  in  the  parties  to  bind  their  personal 
representatives  to  an  acceptance  of  the  award,  and  there  is 
no  law  to  prevent  a  man  from  so  binding  himself  and  his 
representatives. 

As  the  executors  of  the  plaintiff  would  have  been  bound,  if  the 
award  had  been  against  the  plaintiff,  so  likewise  is  the  defendant. 
As  to  the  argument  derived  from  the  authority  of  a  feme  sole 
being  revoked  by  marriage,  it  does  not  apply,  unless  a  case 
be  supposed  in  which  the  feme  sole  has  contracted  that  her 
marriage  shall  not  be  a  revocation. 

Park,  J. : 

The  clause  for  the  delivery  of  the  award  to  the  executors  of 
either  party  was  introduced  into  orders  of  Nisi  Prius  to  obviate 
the  inconvenience  that  would  otherwise  arise  upon  the  occurrence 
of  a  death.  Tyler  v.  Jones  is  the  same  as  the  present  case,  and 
the  reversal  of  the  decision  in  Coxe  v.  Dowse  did  not  turn  upon 
the  present  question.  Indeed  it  could  not,  after  the  decision  in 
Tyler  v.  Jones. 

BURROUOH,  J. : 

There  might  have  been  more  colour  for  this  objection,  if  a 
verdict  had  not  been  taken  in  favour  of  the  plaintiff.  How  is 
that  to  be  got  rid  of?  It  binds  equally  the  party  and  his 
executor ;  and  though  qualified  under  the  direction  of  an 
arbitrator,  that  qualification  was  authorized  by  the  consent  of 
each  party. 

Gasblee,  J. : 

It  is  clearly  laid  down  by  the  cases  in  both  Courts,  that  the 
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(4  Bing.  149—151 ;  S.  C.  12  Moore,  365;  5  L.  J.  C.  P.  133.) 

The  plaintiff,  a  holder  of  shares  in  a  washing  company,  drew  bills  on 
the  directors  of  the  Company  for  goods  furnished  by  him  and  his 
brother.  The  bills  were  accepted  **  for  the  directors  "  by  the  secretary 
of  the  Company,  who  had  authority  to  accept  bills  drawn  by  the 
plaintiff's  brother : 

Held,  that  the  plaintiff  could  not  recover  on  these  bills  against  the 
Company. 

In  this  action  the  plaintiff  sought  to  recover  280Z.  Qs.  of  the 
defendants,  the  amount  of  two  bills  of  exchange.  At  the  trial 
before  Park,  J.,  Middlesex  sittings  after  Hilary  Term,  it  appeared 
that  the  plaintiff  had  supplied  the  London  Patent  Steam  Washing 
Company  with  hay,  straw,  and  com  for  their  horses,  that  the 
two  bills  in  question  were  drawn  by  the  plaintiff  on  "The 
Directors  of  the  London  Patent  Steam  Washing  Company  ; "  and 
accepted  for  the  Directors  of  that  Company  by  their  Secretary. 
The  bills  were  as  follow :  "  Three  months  after  date  pay  to  me  or 
my  order  the  sum  of  115i.  for  value  received.  William  Henry 
Neale.  Accepted,  payable  at  the  Bank  of  England  per  pro- 
prietors of  the  London  Steam  Washing  Company,  Isaac  Buxton." 
It  further  appeared  that  the  Secretary's  Authority  was  to  accept 
bills  drawn  by  Edward  Neale  to  the  extent  of  280Z.  8«.,  and  that 
the  plaintiff  was  a  holder  of  twenty  shares  in  the  Company. 

Two  objections  were  raised  to  the  plaintiff's  recovering :  first, 
that  the  Secretary  had  no  authority  to  accept  the  bills  drawn  by 
the  plaintiff ;  and,  secondly,  that  the  plaintiff  was  a  partner  in 

X  See  sect.  61  of  the  Bills  of  Exchange  Act,  1882,  and  Chalmers 
in  loco, — E.  C. 

84—2 


death  of  either  of  the  parties  does  not  determine  the  arbitrator's      Clabke 

authority  under  a  rule  *which  authorizes  him   to  deliver  his       cbofts. 

award  to  the  executors  of  either  party,  if  either  shall  die  before       [  *H7  ] 

the  award  is  made. 

The    rule    which    has    been    obtained    in    this    case    must 

therefore  be 

Discharged. 


WILLIAM  HENRY  NEALE   v.  Sir  T.   TURTON  i827. 

May  15. 

AND   Others.! 


[149] 
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NsALE       the  concern,  and,  therefore,  could  not  sue  the  defendants  his 

TuBTON.      co-partners. 

A  verdict  was  found  for  the  plaintiff,  subject  to  a  rule  for 
setting  it  aside,  and  entering  a  nonsuit. 

A  rule  «m  to  that  effect  was  accordingly  granted  upon  the 

[  •150  ]  objections  urged  at  the  trial.  Caster  v.  Drury\  *and  Holmes  v. 
Higginsl  were. cited  to  shew  that  the  plaintiff  being  a  member  of 
the  Company  could  not  sue  the  Directors,  and  it  was  also  urged, 
that  the  Directors  were  but  the  agents  of  the  Company,  and 
though  they  might  accept  bills  themselves,  could  not  delegate 
an  authority  to  Buxton. 

Toddy,  Serjt.,  who  shewed  cause,  contended,  that  the  Com- 
pany, not  being  a  corporation,  the  circumstance  of  the  plaintiff 
holding  shares  did  not  constitute  him  a  partner.  The  partner- 
ship consisted  of  the  Directors  only,  in  whom  vested  all  the 
responsibility  of  the  Company.  But,  even  if  he  were  a  partner,  he 
mig^it  sue  his  co-partners  on  bills  of  exchange  accepted  by  them  in 
their  individual  names,  or  in  their  separate  capacity  of  Directors 
of  the  Company,  a  bill  of  exchange  carrying  its  consideration  on 
the  face  of  it,  and  the  right  to  recover  on  it  not  being  varied  by  the 
situation  of  the  parties.  Upon  such  instruments  they  only  were 
partners  who  appeared  as  such  on  the  face  of  the  instrument.  If 
the  bills  had  been  accepted  for  the  Directors  and  Company,  the 
plaintiff  might  have  been  precluded  from  suing.  Then  as  to 
authority,  the  Secretary,  like  the  clerk  of  every  company,  must 
be  taken  to  have  a  general  authority  to  do  all  acts  necessary  for 
carrying  on  the  business  of  the  firm. 

Bbst,  Ch.  J. : 

This  is  an  action  on  two  bills  of  exchange,  drawn  by  William 
Henry  Neale,  and  addressed  not  to  individuals  by  name,  but  to 
the  Directors  of  the  London  Patent  Steam  Washing  Company, 
and  accepted  for  the  Directors  of  that  Company. 

At  Nisi  Prius  two  objections  were  made  to  the  plaintiff's 

r  ,j5j ,       recovering ;  the  first,  that  the  Secretary  of  the  *Company  had 

no  authority  to  accept  this  bill ;  the  second,  that  the  plaintiff  was 

t  18  Ves.  157.     [This  reference  is      identify  the  case.— F.  P.] 
wrong,  and  we  have  not  been  able  to         J  1  B.  &  C.  74. 
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a  member  of  the  Company.  We  are  of  opinion  that  Buxton  had  Nbale 
no  authority  to  accept.  The  Secretary  of  a  Company  has  not,  in  turton. 
general,  authority  to  accept  bills,  but  if  he  has,  it  may  be  proved. 
The  authority  proved  in  the  present  case  was  not  a  general 
authority,  it  was  an  authority  to  accept  bills  drawn  by  Edwaird 
Neale,  whereas  the  bills  in  question  were  drawn  by  William 
Henry  Neale.  But  the  second  objection  is  fatal  to  this  action. 
It  may  be  admitted,  that  if  a  partner  were  to  draw  on  other 
partners  by  name,  and  they  were  individually  to  accept,  he 
might  recover  against  them,  because  by  such  an  acceptance  a 
separate  right  is  acknowledged  to  exist.  But  that  is  not  the  case 
here,  for  the  bills  are  drawn  on  the  Directors  of  the  Company, 
and  accepted  for  the  Directors.  They  are  the  agents  of  the 
Company,  and  accept  as  agents  of  the  Company.  The  case 
therefore  is  that  of  one  partner  drawing  on  the  whole  firm, 
including  himself.  There  is  no  principle  by  which  a  man  can 
be  at  the  same  time  plaintiff  and  defendant.  We  are  clearly  of 
opinion,  that  these  bills  being  drawn  on  the  Directors  are,  in 
effect,  drawn  on  the  Company  of  which  the  plaintiff  is  himself  a 
member.  He  cannot  be  at  the  same  time  drawer  and  acceptor, 
and  the  rule,  therefore,  which  has  been  obtained  for  entering  a 
nonsuit  must  be  made  absolute. 

Park,  J.  and  Burrough,  J.  signified  their  concurrence. 

Gaselee,  J.  said,  he  agreed  on  the  first  point ;  the  Secretary 
had  no  authority  to  accept  bills  drawn  by  W.  H.  Neale. 

Rtde  absolute. 
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1827.  KINGSBURY  v.   COLLINS  and   ELMES. 

May  21. 
JL  (4  Bing.  202—208 ;  S.  C.  12  Moore,  424 ;  5  L.  J.  C.  P.  131.) 

I-        J  Trespass  for  assaulting  and  imprisoning  plaintiff.     Plea,  that  he  was 

trespassing  on  defendant's  dose.  Beplication,  that  defendants  had 
nothing  in  the  close  except  under  B.  N.  C. ;  that  before  the  time  when, 
&c.,  and  before  defendants  had  any  thing  in  the  close,  R.  N.  C.  demised 
it  from  year  to  year  to  W.  C. ;  that  W.  C.  permitted  plaintiff  to  plant  a 
crop  of  teazles  on  condition  that  W.  C.  should  hare  one  half  of  the  crop, 
and  plaintiff  the  other,  and  that  plaintiff  entered  to  cut  his  teazles, 
when  defendants  assaulted  him  : 

Held,  that  the  replication  was  a  sufficient  answer  to  the  plea,  though 
it  did  not  allege  that  W.  O.'s  interest  in  the  land  was  continuing  when 
plaintiff  entered  to  cut  the  teazles. 

Trespass.  The  declaration  alleged  that  the  defendants  seized 
the  plaintiff,  palled,  dragged  about,  kicked,  and  pushed  him  out 
of  a  close  in  the  county  of  Somerset,  forced  him  to  go  before 
a  magistrate,  and  there  imprisoned  him  for  twenty-four  hours. 

Second  count,  for  assaulting,  beating,  and  imprisoning  the 
plaintiff. 

Third,  for  assaulting  and  beating  him. 

Pleas,  first,  not  guilty. 

Second,  (as  to  the  assault  in  the  first  count),  that  before  and 
at  the  time  when,  &c.  defendant  Collins  was  lawfully  possessed 
of  the  close  in  the  first  count  mentioned,  and  defendant  Elmes  of 
certam  teazles  growing  in  the  close ;  that  plaintiff  entered  into 
the  close  and  cut  the  teazles  without  the  leave  of  defendants; 
that  the  defendants  requested  him  to  desist  and  depart,  which  he 
refused  to  do,  whereupon  defendants,  in  defence  of  their  posses- 
sion of  the  close  and  teazles,  moUiter  manus  irnposuenint. 

The  third  and  fourth  pleas  applied  to  the  same  assault,  and 
were  in  substance  the  same  as  the  second.  The  defendants  being 
alleged  to  be  possessed  of  the  close  and  teazles  in  the  third  plea, 
and  in  the  fourth,  Collins  being  alleged  to  have  been  in  possession 
of  the  close,  and  to  have  requested  the  plaintiff  to  depart,  and 
Elmes  to  have  acted  as  CoUins's  servant. 
[  203  ]  The  fifth  plea  justified  the  same  assault  on  the  ground  only  of 

Elmes's  possession  of  the  teazles,  alleging  that  Elmes  requested 
the  plaintiff  to  depart,  and  that  Collins  acted  as  his  ser\'ant. 

The  sixth  plea  applied  to  the  assault  and  imprisonment  in 
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the  second  count,  and  was  in  other  respects  the  same  as  the    Kikgsbubt 
second  plea.  Collins. 

The  seventh  plea  applied  to  the  last-mentioned  assault  and 
imprisonment,  and  was  in  other  respects  the  same  as  the  third. 

The  eighth  plea  applied  also  to  the  last-mentioned  assault 
and  imprisonment,  and  was  in  other  respects  the  same  as 
the  fourth. 

The  ninth  applied  also  to  the  last-mentioned  assault  and 
imprisonment,  and  was  in  other  respects  the  same  as  the  fifth. 

The  tenth,  eleventh,  twelfth,  and  thirteenth  applied  to  the 
assault  in  the  third  count,  and  were  mutatis  mutandis  the  same 
as  the  second,  third,  fourth,  and  fifth. 

There  was  no  justification  of  the  imprisonment  alleged  in  the 
first  count. 

Beplication.  Issue  joined  on  the  first  plea.  As  to  the  second, 
sixth,  and  tenth. 

That  at  the  time  when,  &c.  Collins  had  nothing  in  the  close  in 
which,  except  under  B.  N.  Curtis,  and  before  Collins  had  any 
thing  in  the  close,  or  Elmes  in  the  teazles,  W.  Curtis  held  the 
close  as  tenant  from  year  to  year  to  B.  N.  Curtis :  and  W.  Curtis 
being  so  possessed,  before  the  said  times  when,  &c.  and  before 
Collins  had  any  thing  in  the  close,  or  Elmes  in  the  teazles,  it 
was  agreed  between  W.  Curtis  and  the  plaintiff  and  J.  Derrick, 
that  W.  Curtis  should  plough  the  land,  that  plaintiff  and  Derrick 
should  plant  teazles  and  cleanse  and  work  them,  and  that  when 
the  teazles  should  be  arrived  at  maturity,  W.  Curtis  should  be 
entitled  to  one  *half  of  them,  and  plaintiff  and  Derrick  to  the  [  *204  } 
other  half :  that  plaintiff  and  Derrick  did  plant,  cleanse,  and 
work  accordingly  ;  that  the  teazles  arrived  at  maturity ;  that  the 
plaintiff  went  into  the  close  to  gather  his  and  Derrick's  share  of 
them,  and  staid  there  till  the  defendants  of  their  own  wrong 
committed  the  trespasses  in  the  introductory  part  of  the  second, 
sixth,  and  tenth  pleas  mentioned. 

The  replication  to  the  other  pleas  was  the  same  mutatis 
mutandis. 

General  demurrer  and  joinder. 

[After  argument  the  Court  took  time  for  consideration.] 
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KiNGBBiTBY    Bbst,  Ch.  J.  now  delivered  the  judgment  of  the  Court,  and, 
Collins.  ^^ter  stating  the  pleadings,  and  severely  reprobating  their 

[  206  ]  prolixity,  said, 

The  facts  of  the  case  are  shortly  these.  The  plaintiff  complains 
of  an  assaalt  and  imprisonment.  The  defendants,  taking  no 
notice  of  the  alleged  imprisonment  in  the  first  count,  answer,  we 
were  in  possession  of  a  close  and  some  teazles  ;  you  came  to  cut 
the  teazles,  and  we  therefore  turned  you  out.  The  plaintiff 
replies,  you  might  have  been  in  possession  of  the  close  and 
teazles,  but  you  were  only  so  under  E.  N.  Curtis,  to  whom 
W.  Curtis  was  tenant  from  year  to  year,  and  before  you  had  any 
interest  in  the  premises,  he  agreed  with  me  and  Derrick  to 
[  •207  ]  cultivate  teazles,  of  which  he  was  to  have  one  *half,  and  I  and 
Derrick  the  other ;  we  cultivated  them  accordingly,  and  I  entered 
to  take  what  I  planted. 

The  Court  are  of  opinion,  under  these  circumstances,  that  it 
is  immaterial  in  whom  the  possession  of  the  close  was  for  general 
purposes.  Supposing  it  to  have  been  in  the  defendant  Collins, 
if  the  person  from  whom  he  derived  title  had  previously  made  a 
demise  from  year  to  year,  and  the  party  taking  under  such  a 
demise  had  planted  during  his  tenancy,  the  teazles  he  had 
planted  would  have  belonged  to  him  as  emblements,  even  though 
his  tenancy  should  have  been  determined  before  they  were 
gathered. 

It  is  laid  down  by  Littleton,  s.  68,  that  a  lessee  at  will  is 
entitled  to  emblements  unless  he  determines  his  own  estate,  and 
though  it  is  otherwise  with  a  tenant  for  years,  who  knows  the 
end  of  his  term,t  yet  Lord  Coke  says,  "This  is  not  only  proper 
to  a  lessee  at  will,  that  when  the  lessor  determines  his  will  the 
lessee  shall  have  the  corn  sown,  &c.,  but  to  every  particular 
tenant  that  hath  an  estate  incertaine,  for  that  is  the  reason 
which  Littleton  expresseth  in  these  words,  Pur  ceo  que  il  nod 
aacun  certaine  ou  sure  estate.*' I  A  tenant  from  year  to  year  does 
not  know  in  what  year  his  lessor  may  determine  the  tenancy  by 

+  *^  Que  conust  Ufine  de  807i  terme.  where  the  lease  for  jeores  depends 

Well  said  Littleton  (which  knoweth  upon  an  uncertainty,  it  is  otherwise." 

the  end  of  his  terme) :  that  is,  where  Co.  Litt.  56  a. 

the  end  of  the  terme  is  certain :  but  X  Co.  Litt.  65  b. 
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half  a  year's  notice  to  quit :  in  that  respect  at  least,  he  has  an  Kingsbury 
uncertain  estate  :  the  pablic  interest  requires  that  he  who  grows  colliks. 
a  crop  shall  have  a  right,  where  his  landlord  determines  the 
tenancy,  to  claim  it  as  emblements ;  otherwise  every  tenant  from 
year  to  year  whose  holding  commences  at  Michaelmas,  and  who 
plants  his  crop  early  in  the  spring,  may,  by  a  notice  to  quit 
given  at  Lady  Day,  be  deprived  of  the  fruit  *of  his  labours  t  *208  ] 
whenever  the  harvest  is  protracted  beyond  Michaelmas.  There- 
fore, although  the  tenancy  of  W.  Curtis  might  have  been  deter- 
mined before  the  teazles  were  mature,  yet  he  and  the  plaintiff 
had  a  right  to  enter  for  the  purpose  of  gathering  the  teazles 
which  the  plaintiff  had  planted  during  the  tenancy.  It  has  been 
objected  that  it  does  not  appear  that  William  Gurtis*s  interest 
continued  at  the  time  of  his  entering  into  the  agreement  with 
Derrick  and  the  plaintiff;  but  it  is  stated  that  he  made  the 
agreement  being  so  possessed  (that  is,  possessed  under  the  demise 
from  R.  N.  Curtis),  and  upon  general  demurrer,  at  least,  that  is 
a  sufficient  allegation  of  his  title.  Where  a  tenancy  expires,  not 
by  efflux  of  time,  but  by  some  act  determining  the  tenancy,  it  is 
for  the  party  who  asserts  the  determination  of  the  tenancy  to 
shew  that  such  act  has  taken  place.  A  tenancy  from  year  to 
year  can  only  end  by  some  act  on  the  part  of  the  lessor  or  lessee, 
and  in  that  respect  differs  from  a  term  for  a  certain  number  of 
years.  We  are  of  opinion,  therefore,  that  it  sufficiently  appears 
upon  these  pleadings  that  at  the  time  of  the  trespasses  com- 
plained of,  the  plaintiff  had  a  right  to  be  in  the  close  in  question 
for  the  purpose  of  gathering  his  teazles,  and  that  the  replication 
is  a  sufficient  answer  to  the  pleas. 

The  second  and  third  set  of  pleas  justify  the  imprisonment 
complained  of  in  the  plaintiff's  second  and  third  count,  on  the 
ground  that  he  was  trespassing  on  the  defendant's  property; 
but  although  that  might  be  a  justification  of  a  removal,  if  the 
plaintiff  could  not  shew  a  right  to  remain  where  he  was,  it  has 
never  been  holden  of  itself  a  justification  of  an  imprisonment. 

Judgment  for  the  plaintiff. 
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^^^^^  BKOWNE    V.   POWELL.t 

(4  Bing.  230—234 ;  S.  C.  12  Moore,  454  ;  5  L.  J.  C.  P.  159.) 

[  280  ] 

Where  cattle]  distrained  damage  feoMtnt  were  in  a  private  pound,  and 

the  distrainor  admitted  they  were  about  to  be  forwarded  to  a  public 

pound:  Held,  that  a  tender  of  amends  made  while  they  were  in  the 

private  pound  was  not  too  late. 

Replevin  for  sheep.  Avowry:  sheep  damage  feasant  in 
avowant*B  close. 

Plea  in  bar,  among  others,  tender  of  amends  before  impounding, 
and  issue  thereon. 
[  *-23i  ]  At  the  trial  before  Bosanquet,  Serjt.,  last  Hereford  Assizes,  the 

evidence  as  to  the  tender  was  as  follows  :  The  sheep  having  been 
distrained  by  the  avowant,  and  having  been  placed  in  an  outhouse 
at  Dilwyn,  about  200  yards  from  the  place  where  they  were  taken, 
the  plaintiff's  son  applied  to  the  avowant's  wife  for  the  sheep;  no 
one  else  being  on  the  premises.  The  plaintiff's  son  had  done 
business  before  with  the  avowant's  wife  on  the  subject  of  im- 
pounding the  same  sheep,  and  she  had  been  to  the  avowant's 
house  when  the  avowant  had  distrained  plaintiff's  stock.  Upon 
being  asked  what  amends  she  required,  she  said  23«.  if  they  did 
not  impound  the  sheep,  and  258.  if  they  took  them  to  the  public 
pound  at  Leominster. 

The  plaintiff's  son  then  made  a  tender,  which  was  refused  as 
insufficient. 

On  the  part  of  the  avowant  it  was  contended,  that  the  taking 
the  sheep  to  the  outhouse  was  an  impounding,  and  that  the 
tender  came  too  late.  But  the  learned  Serjt.  being  of  a  contrary 
opinion,  a  verdict  was  found  for  the  plaintiff,  on  the  issue  of 
tender,  and  the  jury  were  discharged  on  the  other  issues. 

Wilde,  Serjt.  moved  for  a  rule  nisi  to  set  aside  the  verdict ; 
which,  having  been  granted, 

The  Court,  without  hearing  the  other  side,  now  called  on  him 
to  support ;  when  he  argued. 

First,  that  the  tender  came  too  late,  the  sheep  being  already 

t  See  the  dicta  of  Best,  Ch.  J.  Green  v.  Duckett  (1883)  11  Q.  B.  D. 
in  this  case,  cited  and  followed  in      275,  277  ;  52  L.  J.  Q.  B.  435.— R.  C. 
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impounded  ;  and  he  cited  Com.  Dig.  Distress  (D),  Co.  Litt.  47  b,      Browne 
N.  B.  100,  to  shew  that  any  place  of  confinement  might  be      powbll. 
employed  as  a  pound  at  the  option  of  the  distrainor,  even  on 
the  spot  where  the  cattle  were  distrained. 

Next  he  contended,  that  there  was  no  sufficient  proof  that  the 
wife  was  the  authorized  agent  of  her  husband  ;  *that  at  the  [  •232  ] 
utmost  she  could,  under  the  circumstances  of  the  case,  only  be 
considered  as  a  servant,  and  that  a  tender  of  amends  to  a  servant 
or  bailiff  was  insufficient,  such  a  person  not  being  able  to  judge 
of  the  amount  of  damages  :   PilkingtorCs  case.f 

Best,  Ch.  J.  : 

Two  objections  have  been  made  to  the  verdict  in  this  case ; 
that  the  tender  which  has  been  proved  was  not  made  to  the 
proper  person,  and  not  till  after  the  sheep  were  impounded.  The 
first  objection  is  answered  by  the  evidence,  which  shews  clearly 
that  this  woman  was  the  agent  of  her  husband,  and  had  acted 
for  him  upon  similar  occasions  before,  when  her  authority  was 
acknowledged ;  she  retained  the  authority  therefore  till  it  was 
countermanded.  I  agree  to  the  position  in  Pilkingtan's  case,  that 
the  servant  distraining  is  not  always  the  person  to  whom  tender 
of  amends  can  be  made  ;  for  I  may  authorize  a  person  to  distrain 
whom  I  could  not  trust  to  receive  the  amends.  But  there  is  in 
this  case  abundant  evidence  to  shew  that  the  wife  was  authorized 
to  receive. 

The  next  question  is,  whether  the  cattle  were  legally  impounded 
before  the  tender  of  amends  was  made.  Upon  this  part  of  the 
case,  the  wife's  declarations  which  accompany  the  act  she  was 
authorized  to  do,  may  properly  be  taken  into  account ;  and  if  so, 
the  cattle,  at  the  time  of  the  tender,  were  clearly  destined  for  the 
pound  at  Leominster.  Even  if  this  had  been  otherwise,  it  is  by 
no  means  clear  that  the  confinement  in  which  the  sheep  were  at 
first  placed  would  have  been  a  sufficient  pound  to  make  a  tender 
of  amends  too  late.  It  is  not  necessary  now  to  decide  that  point, 
but  it  seems  that  the  pound  of  the  lord  of  the  manor  is  the  only 
pound  for  ♦such  a  purpose  ;  if  it  were  otherwise,  the  distrainor,  [  •238  ] 
by  impounding  on  the  spot  where  he  takes  the  cattle,  or  very 

t  5  Co.  Bep.  76  a ;  Cro.  Eliz.  813. 


540  1827.     C.  P.     4  BING.  233—284.  [r.r. 

Browne  near,  might  exclude  the  possibility  of  any  tender  of  amends  being 
Powell.  made.  The  pound,  therefore,  which  will  exclude  such  a  tender, 
must  be  a  pound  in  which  the  cattle  are  no  longer  in  the  custody 
of  the  party;  and  I  am  confirmed  in  this  by  the  language  in 
Pilkington's  case,  where  it  was  resolved  by  the  whole  Court,  that 
a  tender  is  too  late  after  the  cattle  are  in  the  custody  of  the  law. 
But  in  the  present  case  the  agent  of  the  distrainor  admits  that 
the  cattle  were  destined  for  another  pound ;  and,  therefore,  the 
rule  to  set  aside  the  verdict  must  be  discharged. 

BURROUOH,  J. : 

There  is  ample  evidence  to  shew  that  the  wife  was  the  agent 
of  the  husband ;  and  with  respect  to  the  pound,  a  public  pound 
differs  in  many  respects  from  a  private  one.  In  the  private 
pound  the  distrainor  is  bound  to  find  fodder  for  the  cattle  dis- 
trained, in  the  public,  not ;  a  tender,  therefore,  may  well  be 
excluded  in  one  case  and  not  excluded  in  the  other.  If  the  wife 
was  agent  to  her  husband,  the  tender  in  this  case  was  valid. 

Gaselee,  J. : 

The  evidence  as  to  the  agency  of  the  wife  is  not  contradicted 
on  the  other  side ;  and  it  also  appears,  that  the  ultimate  desti- 
nation of  the  sheep  was  the  pound  at  Leominster.  It  seems 
consonant  with  good  sense,  that  with  reference  to  the  time  of  a 
tender,  a  distinction  should  be  made  between  the  custody  of  the 
party  and  the  custody  of  the  law.  If  the  custody  of  the  party 
were  sufficient  to  exclude  a  tender,  no  tender  could  ever  be  made ; 
but,  according  to  the  old  maxim,  a  reasonable  time  for  making 
the  tender  ought  always  to  be  allowed.  However,  it  is  not 
necessary  to  decide  the  point  upon  the  present  occasion,  because, 
[  '234  ]  according  to  *the  evidence,  the  sheep  were  clearly  on  their  way  to 
an  ulterior  destination. 

Rule  discliargedA 
t  Park,  J.  was  absent. 
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NEWTON  V.  COWIE  and  ANOTHER.t  J^^L 

'                               May  28. 
(4  Bing.  234—247 ;  S.  C.  12  Moore,  457  ;  5  L.  J.  C.  P.  159.)  

In  order  to  sustain  an  action  for  pirating  prints,  the  proprietor's 
name  and  the  date  of  publication  must  appear  on  the  original  print, 
pursuant  to  8  Qeo,  II.  c.  13,  but  it  is  not  necessary  that  the  designation 
"  proprietor  "  should  be  added  to  the  name. 

This  was  an  action  on  the  case,  for  the  alleged  piracy  of  nine 
engravings  published  at  different  periods  in  a  monthly  publica- 
tion of  the  plaintiff's,  called  The  London  Journal  of  Arts  and 
Sciences;  eight  of  which  engravings  purported  to  be  represen- 
tations of  patent  inventions,  and  one  of  a  locomotive  steam 
carriage,  not  the  subject  of  a  patent. 

At  the  trial  at  Guildhall,  at  the  adjourned  sittings  after  Hilary 
Term,  before  Gaselee,  J.,  the  plaintiff  confined  his  case  to  four 
only  of  the  engravings:  viz.  "Murray's  Locomotive  Steam 
Engine,"  (first  count;)  **  Yardley's  Glue  Apparatus,"  (second;) 
**  Goodman's  improved  Loom,"  (seventh ;)  and  "Wright's  Wash- 
ing and  Bleaching  Apparatus,"  (ninth ;)  and  it  was  objected  by 
defendant's  counsel  that  the  plaintiff  could  not  recover,  inasmuch 
as  he  had  not  complied  with  the  conditions  of  the  Acts  of 
Parliament,  by  engraving  the  date  of  the  publication  with  the 
name  of  the  proprietor  on  each  of  the  prints ;  for,  with  respect  to 
Yardley's  glue  apparatus  and  Goodman's  loom,  there  was  not  any 
date  on  either  of  the  prints,  but  only  "  Newton  del."  at  one  comer, 
and  "Bellin  sculp."  at  the  other:  the  other  two  had,  in  like 
manner,  the  plaintiff's  name  in  one  corner  as  the  delineator,  and 
the  name  of  Gladwin  as  engraver  in  the  ^other  comer,  and  also  the  [  *285  ] 
date,  but  no  designation  of  Newton  as  proprietor.  It  was  also 
objected  by  defendant's  counsel,  that  with  reference  to  the  prints 
of  the  three  patent  drawings,  (which,  it  appeared,  had  been 
engraved  by  the  plaintiff's  apprentice  on  a  reduced  scale,)  the 
plaintiff  could  not  have  any  copyright  in  them,  it  being  proved 
in  evidence  that  they  were  merely  copies  of  the  enrolled  drawings 
at  the  Patent  Ofi&ce,  on  a  reduced  scale. 

f  Bef erred    to    as    decided    **on  firm  as  proprietor  see  i^ocA;  v.  Zaawriw 

great  consideration,"   and    followed  (1872)  L.  R.  15  Eq.  104;  42  L.  J.  Ch. 

by  the  K.  B.  in  Brooks  v.  Cock  (1835)  105.— R.  C. 
3  Ad.  &  El.  1 38, 1 41 .  As  to  partnership 
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Newton  The  learned  Judge  directed  the  jury  to  find  for  the  plaintiff, 

CowiE.       liberty  being  reserved  for  the  defendants  to  move  to  set  aside 

the  verdict  and  enter  a  nonsuit ;  and  they  accordingly  found  a 

verdict  for  the  plaintiff  on  the  first,  second,  seventh,  and  ninth 

counts  of  the  declaration,  and  for  the  defendants  on  the  others. 

By  the  8  Geo.  II.  c.  18,  "  Every  person  who  shall  invent  and 
design,  engrave,  etch,  or  work  in  mezzotinto,  or  chiaro  oscuro,  or 
from  his  own  works  and  invention  shall  cause  to  be  designed  and 
engraved,  etched  or  worked  in  mezzotinto  or  chiaro  oscuro,  any 
historical  or  other  print  or  prints,  shall  have  the  sole  right  and 
liberty  of  printing  and  reprinting  the  same  for  the  term  of  four- 
teen years,  to  commence  from  the  day  of  the  first  publishing 
thereof;  which  shall  be  truly  engraved  with  the  name  of  the 
proprietor  on  each  plate,  and  printed  on  every  such  print  or 
prints." 

The  statute  then  prescribes  certain  penalties  against  persons 
who  shall  copy  any  such  prints,  and  limits  the  period  for 
bringing  actions  to  three  months. 

The  7  Geo.  III.  c.  88,  extends  the  provisions  of  the  former  Act 
to  ''  any  print  or  prints  of  any  portrait,  conversation,  landscape, 
or  architecture,  map,  chart,  or  plan,  or  any  other  print  or  prints 
whatsoever,*'  giving  also  a  copyright  for  twenty-eight  years 
instead  of  fourteen,  and  extending  the  time  for  the  commence- 
ment of  actions  to  six  months. 
[  236  ]  By  the  Statute  of  17  Geo.  III.  c.  57,  it  is  enacted,  that  if  any 

persons  shall,  within  the  times  limited  by  the  aforesaid  Acts  or 
either  of  them,  "engrave,  etch,  or  work,  or  cause  or  procure 
to  be  engraved,  etched,  or  worked  in  mezzotinto,  or  chiaro  oscuro 
or  otherwise,  or  in  any  other  manner  copy  in  the  whole  or  in 
part,  by  varying,  adding  to,  or  diminishing  from  the  main 
design,  any  copy  or  copies  of  any  historical  print  or  prints,  or 
any  print  or  prints  of  any  portrait,  conversation,  landscape,  or 
architecture,  map,  chart,  or  plan,  or  any  other  print  or  prints 
whatsoever,  which  hath  or  have  been,  or  shall  be,  engraved, 
etched,  drawn,  or  designed  in  any  part  of  Great  Britain,  without 
the  express  consent  of  the  proprietor  or  proprietors  thereof; "  the 
proprietor  shall,  by  a  special  action  on  the  case,  recover  damages 
against  the  person  so  offending  with  double  costs  of  suit. 
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Wilde,  Serjt.,  upon  the  objections  urged  at  the  trial,  moved      Newton 
for  a  rule  to  set  the  verdict  aside :  Cowib. 

The  statutes  having  given  a  monopoly,  it  is  essential  to  the  title 
of  the  party  who  claims  the  monopoly,  that  he  comply  with  all 
the  conditions  attached  to  it.  For  the  protection  of  the  public, 
it  is  most  material  that  the  day  of  publication  of  the  print  should 
appear,  otherwise  it  is  impossible  for  a  rival  publisher  to  know 
whether  he  offends  or  not.  In  Sayer  v.  Dicey, \  it  was  held,  that 
both  conditions  of  the  Act  must  be  complied  with,  in  order  that 
any  person  may  know  when  the  proprietor's  exclusive  right 
ceases,  and  when  and  against  whom  he  may  be  guilty  of 
offending.  In  Thompson  v.  Symondsyl  Sayer  v.  Dicey  was  con- 
firmed, and  Kbnyon,  Ch.  J.  and  Bullbr,  J.  held,  that  the  name 
and  date  should  both  appear  on  the  print,  both  being  required  in 
the  same  section ;  and  Mackmurdo  v.  *  Smith  §  (a  decision  on  the  [  •287  ] 
34  Geo.  III.  c.  28,11  for  the  protection  of  the  proprietors  of  new 
patterns  in  printed  calico,  the  words  of  which  statute  are  the 
same  as  those  in  8  Geo.  II.),  is  in  effect  an  authority  to  the  same 
point.  It  is  true,  that  in  Blackwell  v.  Harper, %  Lord  Hardwicke 
seemed  to  think  that  the  statute  was  only  directory,  and  that  the 
mention  of  the  date  on  the  print  was  not  necessary;  but  in 
Harrison  v.  Hogg,\\  Lord  Alvanley  said  he  inclined  to  differ  from 
Lord  Hardwicke,  as  he  must  believe  the  name  and  date  to  be 
essential  to  the  author's  right.  In  Beckford  v.  Hood,ll  and 
Roworth  V.  Wilks,^  it  was  held  that  the  author  of  a  book  might 
sue  to  recover  damages  for  a  piracy,  although  his  book  were  not 
entered  at  Stationers'  Hall.  But  the  8  Ann.  c.  19,  ,>  |i  which  gives 
the  author  of  a  book  the  copyright,  vests  the  right  by  one  section, 
and  requires  the  entry  at  Stationers'  Hall  by  another ;  whereas 
the  8  Geo.  II.,  which  gives  the  proprietorship  in  prints,  requires 
the  insertion  of  the  date  and  name  in  the  same  section  which 
gives  the  right ;  and  in  Westw.  Franci8,fi%  Abbott,  Ch.  J.  ruled, 
that  the  whole  of  a  section  in  17  Geo.  III.  c.  57,  must  be  taken 

t  3  Wils.  60.  XX  4  E.  E.  527  (7  T.  E.  620). 

J  2  E.  E.  526  (5  T.  E.  41).  §§  10  E.  E.  642  (1  Camp.  94). 

§  7  T.  E.  518.  II II  Eepealed,  5  &  6  Vict.  c.  45,  s.  1. 

II  Eepealed,  5  &  6  Vict.  c.  100,  8. 1.  HIT  24  E.  E.  541  (5  B.  &  Aid.  737 ; 

If  2  Atk.  93.  1  Dowl.  &  Ey.  400). 
ft  2  Vea.  jr.  323. 
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Nbwton     as  one  sentence.     Besides,  Beckford  sued  not  on  the  statute,  but 
CowiE.       on  the  common  law  right,  and  it  was  admitted,  that  if  he  had 
proceeded  for  the  penalties  given  by  the  statute,  he  must  have 
proved  the  entry  at  Stationers'  Hall. 

If  then  it  be  necessary  that  the  print  should  shew  the  name  of 
the  proprietor  as  weU  as  the  date  of  publication,  it  is  equally 
necessary  within  the  spirit  of  the  Act,  that  he  should  be  desig- 
nated as  proprietor ;  otherwise,  as  was  observed  in  Sayery,  Dicey ^ 
another  publisher  would  have  no  means  of  knowing  against 
whom  he  was  offending.  On  each  of  the  four  prints  in  respect 
[  •288  ]  of  which  *thi8  action  has  been  brought,  there  are  two  names,  one 
described  as  delineator,  the  other  as  sculptor ;  but  which  of  them, 
if  either,  is  proprietor  ?  that,  the  print  no  where  discloses.  In 
Blackivell  v.  Harper,  only  one  name  appeared  on  the  print,  so 
that  no  mistake  could  arise;  but  in  the  present  instance,  it  is 
impossible  to  say  whether  the  sculptor  or  delineator, — if  either, 
— or  both,  be  proprietors. 

At  all  events  the  plaintiff  is  not  entitled  to  a  verdict  on  the 
engravings  of  the  patent  drawings,  such  drawings  being  public 
property,  and  open  to  be  copied  by  all  the  world.  The  mere 
reduction  of  a  drawing  to  a  size  proper  for  a  book  will  not  confer 
a  copyright :  if  it  would,  a  person  who  had  engraved  a  valuable 
drawing  upon  a  large  scale,  might  be  defrauded  of  the  benefit  of 
his  skill  and  labour  by  any  one  who  chose  to  copy  it  on  a  small 
scale.  In  Wyatt  v.  Barnard  +  it  was  held  that  no  copyright  could 
exist  in  specifications,  although  acquired  from  the  Patent  Office 
with  some  labour  and  expense. 

Spankie,  Serjt.  contrct: 

Upon  the  engravings  described  in  the  second  and  seventh 
counts,  the  date  sufficiently  appears  in  the  circumstance  that 
they  form  part  of  a  periodical  work,  the  title  page  of  which  must 
necessarily  indicate  the  day  of  publication ;  but  the  provisions  of 
the  statute  with  respect  to  name  and  date  are  merely  formal  and 
directory,  and  not  essential  to  the  plaintiff's  title.  BlackweU  v. 
Harper  was  decided  shortly  after  the  passing  of  the  statute  of 
8  Geo.  II.,  and  as  a  contemporaneous  exposition  is  entitled  to 

t  13  E.  R.  141  (3  V.  &  B.  77). 
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great  weight.  In  Harrison  v.  Hogg,  Lord  Alvanlby  said  it  was  Nkwton 
not  necessary  to  decide  the  question ;  and  in  M'Murdo  v.  Smith,  Cowie. 
which  is  a  case  on  a  different  Act,  there  was  only  an  expression 
of  opinion ;  the  ♦point  was  not  adjudicated.  So  that  there  is  no  [  •289  ] 
case  which  has  expressly  laid  down  that  the  appearance  of  the 
name  and  date  on  the  print  are  essential  ingredients  in  the 
plaintiff's  title.  The  principle  laid  down  in  Beckford  v.  Hood 
and  in  Roworth  v.  Wilka  ought,  therefore,  to  govern  this  case ; 
for  there  can  be  no  distinction  between  a  property  in  books  and 
a  property  in  prints ;  and  if  in  an  action  for  pirating  a  book  it 
be  not  necessary  for  the  plaintiff  to  have  given  public  notice  of 
his  title  by  an  entry  at  Stationers'  Hall,  neither  ought  rigid 
formalities  to  be  required  with  respect  to  prints.  At  all  events 
the  plaintiff  is  entitled  to  a  verdict  on  the  first  and  ninth  counts 
in  respect  of  the  prints  which  exhibit  both  his  name  and  the  date 
of  publication;  for  the  Acts  have  nowhere  required  that,  in 
addition  to  the  name  of  the  proprietor,  the  print  should  exhibit 
also  the  word  "proprietor."  As  to  the  objection,  that  the 
plaintiff  has  copied  a  specification  in  which  he  has  no  property ; 
the  answer  is,  he  seeks  no  property  in  the  specification;  but 
he  has  a  property  in  the  copy  of  the  specification,  which,  if  he 
reduces  and  executes  in  a  style  of  his  own,  he  makes,  to  some 
extent,  original ;  as  if  one  were  to  make  an  engraving  of  a  statue, 
or  of  tapestry,  or  of  a  picture  gallery.  The  Act  expressly  recog- 
nizes a  property  in  a  copy  of  such  kind,  for  it  specifies  engravings 
taken  from  plans,  &c.  The  defendant  may  doubtless  copy  the 
same  specification,  but  he  must  not  copy  the  plaintiff's  engraving 
of  it. 

Wilde  was  heard  in  reply. 

Cur,  adv.  rtdt. 

Best,  Ch.  J. : 

This  was  an  action  on  the  case  for  pirating  prints  :  a  verdict 
was  found  for  the  plaintiff  on  the  first,  second,  seventh,  and 
ninth  counts,  with  Is.  damages  on  each. 

Objections  were  made  to  the  plaintiff's  recovering  on  these       [  240  j 
counts,  and  the  consideration  of  these  objections  was  reserved  by 
Mr.  Justice  Gasblbe,  who  tried  the  cause. 

II.R. ^VOL.  XXIX.  86 
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Nbwtoh  The  objection  to  the  verdict  on  the  first  and  ninth  counts  is, 

CowiB.       that  the  name  of  the  proprietor  does  not  appear  on  the  prints. 

The  words  on  these  prints  are,  "  Newton  del.  Ist  May,  1826. 
Gladwin  sculp."  The  words  of  the  statute  of  8  Geo.  II.  c.  18, 
which  gives  a  monopoly  to  the  proprietors  of  prints,  prescribe 
that  the  day  of  the  first  publishing  *'  shall  be  truly  engraved 
with  the  name  of  the  proprietor  on  each  plate,  and  printed  on 
every  such  print  or  prints."  The  words  on  these  prints  do  not 
directly  designate  that  the  plaintiff  is  the  proprietor,  nor  do  I 
believe  that  it  has  ever  been  stated  on  any  print  that  was  ever 
published  who  was  the  proprietor.  Nor  in  any  one  of  the  cases 
which  have  been  decided  in  favour  of  engravers,  has  the  word 
proprietor  ever  appeared  upon  the  print. 

In  Blackwell  v.  Harper,  which  was  decided  shortly  after  the 
passing  of  the  Act,  the  designer's  and  engraver's  names  only 
were  on  the  print  in  the  same  form  as  here.  It  has  been  the 
uniform  practice  so  to  print  the  names  of  the  proprietors,  and  it 
would  destroy  much  valuable  property  in  prints  to  hold  that  this 
is  not  sufficient. 

The  words  of  the  Act  are  satisfied  by  the  disclosure  of  the  pro- 
prietor's name ;  this  is  a  sufficient  indication  of  the  person  who 
is  to  be  applied  to  for  leave  to  copy  the  print ;  coupled  with  the 
date,  it  shews  how  long  the  designer  has  had  the  monopoly,  and 
fully  accomplishes  the  two  objects  of  the  Act. 

The  same  objection  was  raised  in  Blackwell  v.  Harper,  but  it 
was  treated  as  of  no  importance  by  Lord  Hardwickb.  The 
(  *24i  ]  silence  of  Westminster  Hall  on  the  point  in  *all  the  subsequent 
cases,  coupled  with  the  uniform  practice  of  engravers,  satisfies 
us  that  we  are  warranted  in  putting  the  same  construction  on 
the  Act. 

The  objection  which  applies  to  the  second  and  seventh  counts 
is,  that  the  prints  to  which  these  counts  relate  have  not  the  date 
of  their  publication.  I  will  first  consider  this  in  the  authorities 
which  are  to  be  found. 

If  these  are  consistent  we  are  bound  by  them,  even  although 
our  own  minds  do  not  approve  the  principles  on  which  they  rest. 
There  would  otherwise  be  no  certain  rule  which  could  be  known 
to  those  who  are  required  to  conform  to  the  law. 
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If  the  decisions  are  contradictory,  we  are  to  consider  the      Nbwton 
reasons  given  for  them  by  those  who  pronounced  them.  Cowie. 

If  our  predecessors  have  given  no  reasons  for  their  judgment, 
or  the  reasons  given  for  conflicting  judgments  are  equally 
unsatisfactory,  we  are  to  put  that  construction  on  the  statutes 
which  our  own  unfettered  judgment  induces  us  to  think  the 
Legislature  intended  should  be  put  on  them. 

The  first  case  is  BlackiveU  v.  Harper,  2  Atkins,  92,  better 
reported  in  1  Bamardiston,  210.  In  that  case  the  time  was  not 
mentioned  when  the  plaintiff  first  published.  The  Chancellor 
was  of  opinion,  "that  the  words  of  the  Act  requiring  the  inser- 
tion of  the  dates  were  directory  only,  and  not  descriptive,  and, 
therefore,  the  day  is  only  necessary  to  be  inserted  on  prints 
where  the  penalty  of  the  Act  is  intended  to  be  taken  advantage 
of."  But  in  Barnardiston  this  important  passage  is  added : 
*'  That  as  the  circumstance  of  inserting  the  day  was  not  com- 
plied with,  he  would  grant  an  injunction  to  restrain  the 
defendant  from  publishing  the  prints  for  the  future,  but 
would  not  direct  an  account  of  the  profits  of  those  already 
published."  And  then,  at  the  close  of  his  judgment,  he  is 
represented  to  say,  "it  is  matter  of  *doubt  whether  the  clause  [  '242  ] 
oaght  to  be  construed  directory  or  descriptive." 

If  his  Lordship  was  right  that  the  plaintiff  was  not  entitled  to 
an  account  for  by-gone  profits,  why  is  this  plaintiff  entitled 
to  recover  damages  for  a  by-gone  injury?  The  authority, 
therefore,  is  rather  in  favour  of  the  objection  than  against  it. 
The  Chancellor,  indeed,  seems  influenced  by  the  decision  of 
Ballard  v.  Walker,  which,  as  cited  in  BlackiveU  v.  Harper,  and  it 
is  not  to  be  found  elsewhere,  was  a  decision  on  the  8  Ann.  c.  19, 
and  related  to  a  book  which  had  not  been  entered  at  Stationers' 
Hall.  But  the  words  of  that  Act  are  different  from  those  of 
the  Acts  relating  to  prints. 

The  words  of  the  statute  of  Anne  are,  "  that  nothing  in  this 
Act  shall  be  construed  to  subject  any  bookseller  to  forfeitures  by 
reason  of  the  printing  any  book,  unless  the  title  of  the  copy  shall 
be  registered  with  the  Stationers'  Company."  Consequently,  no 
forfeitures  could  be  incurred  unless  where  a  proper  entry  had 
been  made  at  Stationers'  Hall.    But  in  the  8  Geo.  II.  the  same 
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Newton      clause  which  gives  the  proprietor  the  monopoly,  requires  him  to 
GowiB.       engrave  on  his  plate  the  date  of  publication. 

The  next  case  is  Harrison  v.  Hogg,  where  Lord  Alvanlby  (one 
of  the  safest  guides  in  Westminster  Hall)  says,  ''  I  am  glad  I  am 
relieved  from  determining  on  that  Act ;  for  at  present  I  am 
inclined  to  differ  from  Lord  Hardwicke.  I  must  believe  that  it 
is  essential  to  the  plaintiff's  right  to  insert  the  date  ;  many  good 
reasons  require  that  the  date  should  be  on  the  plate.'* 

The  third  case,  Thompson  v.  Syinonds,  was  an  action  on  the 
case  on  the  17  Geo.  III.  This  point  does  not  appear  to  have 
been  made  at  the  trial,  nor  was  it  the  point  decided ;  but 
BuLLER,  J.  says,  ''When  the  Legislature  give  the  monopoly, 
they  require  that  the  date  and  name  of  the  person  entitled  to 
the  monopoly  should  appear  ;  both  of  which  are  required  in  the 
same  section/' 
[  243  ]  M'Miirdo  V.  Smith  was  an  action  on  the  case  for  pirating  a 

pattern  for  printing  calico,  contrary  to  S4  Geo.  Ill,  c.  23,  the 
words  of  which  are  substantially  the  same  as  in  the  first  of  these 
Acts.  Upon  a  motion  in  arrest  of  judgment,  Lord  Eenyon  said, 
"  I  am  clearly  of  opinion  that  it  was  necessary  for  the  plaintiffs, 
who  undertook  to  prove  an  invasion  of  their  right  during  the 
existence  of  the  monopoly,  to  prove  that  they  had  printed  the 
date  on  their  cloth,  otherwise  they  could  not  have  obtained  a 
verdict.'*  Judgment,  indeed,  was  given  for  the  plaintiff  in  that 
case,  because  enough  was  proved  at  Nisi  Prius  to  entitle  the 
plaintiff  to  recover,  and  the  objection  did  not  arise  on  the  record ; 
but  in  the  present  instance  the  objection  has  been  made,  and  the 
proof  has  failed  at  Nisi  Prius. 

Beckford  v.  Hood  was  an  action  on  the  case  for  pirating  a 
book:  the  work  was  not  entered  at  Stationers'  Hall,  and  the 
question  was,  whether  an  action  on  the  case  could  be  maintained 
for  the  injury  to  the  plaintiff's  right,  or  whether  he  must  sue  for 
the  penalties  given  by  the  statute  ?  That  was  the  only  question 
that  Lord  Kenyon  and  the  other  Judges  appear  to  have  con- 
sidered. Lord  Kenyon  said  the  entry  at  Stationers'  Hall  was  to 
be  a  warning  not  to  incur  penalties.  The  decision,  however,  was 
on  a  different  statute  ;  and  calling  on  another  not  to  injure  rights 
is  a  different  thing  from  suing  for  forfeitures. 
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The  only  remaining  case  is  that  of  Rotvorth  v.  Wilks,  in  which      Newtox 
Lord  Ellenborough  did  not  fully  decide,  bat  reserved  the  point       cowib. 
for  the  opinion  of  the  Court.    The  case,  however,  was  never 
brought  before  the  Court. 

The  reporters  of  these  conflicting  decisions  have  not  given  us 
the  reasons  which  induced  the  different  Judges  to  give  such 
contradictory  judgments. 

I  have  no  scales  by  which  to  ascertain  the  comparative  weight 
of  the  authority  of  men  all  equally  *eminent.    We  must,  therefore,       [  ^244  ] 
go  back  to  the  fountain  head — the  statutes. 

The  decision  of  the  House  of  Lords,  although  on  the  statute 
of  Ann  respecting  copyright,  has  established  a  principle  that 
precludes  the  right  of  a  common-law  monopoly  on  engravings 
since  the  statutes  of  8  Geo.  II.  c.  7,  and  17  Geo.  III. 

The  8  Geo.  II.  enacts,  that  "every  person  who  shall  invent 
and  design,  engrave,  etch,  or  work  in  mezzotinto  or  chiaro  oscuro, 
or  from  his  own  works  and  invention,  shall  cause  to  be  designed 
and  engraved,  etched,  or  worked  in  mezzotinto  or  chiaro  oscuro, 
any  historical  or  other  print  or  prints,  shall  have  the  sole  right 
and  liberty  of  printing  and  reprinting  the  same  for  the  term  of 
fourteen  years,  to  commence  from  the  day  of  the  first  publishing 
thereof;  which  shall  be  truly  engraved  with  the  name  of  the 
proprietor  on  each  plate,  and  printed  on  every  such  print  or 
prints."  If  I  stopped  here,  I  should  say  that  the  publication  of 
the  date  of  the  print  was  essential  to  the  monopoly,  but  by  a 
subsequent  section  the  penalty  is  only  given  against  the  copiers 
of  such  prints,  that  is,  those  with  the  name  of  the  proprietor 
and  the  date  of  publication ;  and  all  the  cases  agree  that  the 
penalties  at  least  cannot  be  recovered  unless  these  conditions  are 
complied  with. 

The  7  Geo.  III.  extends  the  protection  afforded  by  8  Geo.  II. 
to  those  who  engrave  or  cause  to  be  engraved  any  print  taken 
from  any  picture,  drawing,  model,  or  sculpture,  as  if  such  prints 
had  been  graved  or  drawn  from  the  original  design  of  such 
person. 

The  17  Geo.  III.  c.  57,  gives  the  remedy  of  an  action  on  the 
case. 

Neither  of  the.  two  last  Acts  repeat  the  qualifications  of  name 
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Newton      and  date,  and  the  last  has,  after  enumerating  different  sorts  of 
CowiB.       prints,  the  words  "  any  print  or  prints  whatsoever." 
[  345  ]  But  these  Acts  are  in  pari  materia,  and  must  be  taken  together, 

and  it  was  not  necessary  to  repeat  in  the  last  the  qualifications 
contained  in  the  first. 

The  right  of  action  given  in  17  Geo.  III.  is  for  the  piracy  of 
plates,  the  monopoly  of  which  is  secured  by  the  8  Geo.  II. 

It  is  impossible  to  suppose  the  Legislature  intended  that  the 
public  should  not  have  the  protection  afforded  them  by  the  first 
Act  against  a  fraudulent  continuance  of  the  monopoly  beyond  the 
term  prescribed  by  that  Act. 

There  is  another  objection  to  the  verdict  on  the  ninth  count, 
viz.  that  the  print  to  which  it  relates  was  engraved  from  a 
drawing  of  a  machine  on  the  specification  of  a  patent ;  and  that 
the  specification  being  accessible  to  the  public,  a  person  who 
engraves  a  plate  from  a  drawing  taken  from  the  specification 
is  not  entitled  to  a  monopoly  under  the  statutes  relative  to 
engravings. 

The  drawing  in  this  case  was  made  by  an  apprentice  of  the 
plaintiff,  from  which  the  plate  was  engraved  that  the  defendant 
had  copied. 

It  has  been  insisted  that  neither  the  plaintiff  nor  the  person 
employed  by  him  was  either  the  inventor  or  designer  of  this 
engraving. 

It  should  be  observed,  however,  that  the  scale  was  reduced 
from  the  drawing  on  the  specification  of  the  patent.  Such 
reduction  requires  labour  and  some  degree  of  skill  to  preserve 
the  proportions.  This  the  defendant  in  copying  the  engraving 
has  the  advantage  of,  while  the  making  this  engraving  requires 
all  the  invention  and  design  which  is  expected  from  an  engraver. 

An  engraver  is  always  a  copyist,  and  if  engravings  from 
drawings  were  not  to  be  deemed  within  the  intention  of  the  Legis- 
lature, these  Acts  would  afford  no  protection  to  that  most  useful 
body  of  men,  the  engravers.  The  engraver,  although  a  copyist, 
[  *246  ]  produces  the  resemblance  ^by  means  very  different  from  those 
employed  by  the  painter  or  draftsman  from  whom  he  copies  ; — 
means,  which  require  great  labour  and  talent.  The  engraver 
produces  his  effects  by  the  management  of  light  and  shade,  or. 
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as  the  term  of  his  art  expresses  it,  the  chiaro  oscuro.  The  due  Newton 
degrees  of  light  and  shade  are  produced  by  different  lines  and  cowie. 
dots ;  he  who  is  the  engraver  mast  decide  on  the  choice  of  the 
different  lines  or  dots  for  himself,  and  on  his  choice  depends  the 
success  of  his  print.  If  he  copies  from  another  engraving,  he 
may  see  how  the  person  who  engraved  that,  has  produced  the 
desired  effect,  and  so  without  skill  or  attention  become  a  successful 
rival. 

The  first  engraver  does  not  claim  the  monopoly  of  the  use  of 
the  picture  from  which  the  engraving  is  made ;  he  says,  take  the 
trouble  of  going  to  the  picture  yourself,  but  do  not  avail  yourself 
of  my  labour,  who  have  been  to  the  picture,  and  have  executed 
the  engraving. 

Without  the  introduction  of  express  words,  I  should  have 
thought,  therefore,  that  a  case  of  this  kind  fell  within  the  spirit 
of  the  Act.  But  the  7  Geo.  III.  c.  88,  extends  the  protection  of 
the  first  statute  to  any  print  of  any  **  map,  chart,  or  plan,  or  any 
other  print  or  prints  whatsoever.''  The  same  words  are  used  in 
17  Geo.  lU.  c.  57,  and  nothing  is  said  as  to  the  place  in  which 
the  original  is  to  be  found.  Looking,  therefore,  at  the  subject 
matter  of  the  law,  at  the  language  employed  by  the  Legislature, 
and  the  practice  which  has  uniformly  been  followed  by  engravers, 
we  cannot  hesitate  to  determine  that  the  proprietors  of  these 
prints  are  entitled  to  the  protection  which  is  afforded  by  the 
statutes;  a  decision  we  have  come  to  with  satisfaction,  seeing 
that  they  exercise  a  branch  of  art  eminently  useful,  and  which 
in  no  slight  degree  emoUit  mores,  nee  ainit  esse  feros.  They 
contribute  also  by  the  same  means  to  the  circulation  of  a  know- 
ledge of  mechanics,  so  necessary  to  our  manufactures  *and  so  [  *^^'^  1 
useful  to  the  best  interests  of  the  country. 

The  verdict  must  be  entered  for  the  plaintiff  on  the  first  and 
ninth  counts,  and  for  the  defendant  on  the  others. 

Judgment  for  the  plaintiff  (accordingly. 
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C.  P.   TRINITY  TERM. 


1827.  YOUNG  V.  GROTE  and  0THER8.t 

June  18 
(4  Bing.  253—261 ;  8.  C.  12  Moore,  484  ;  6  L.  J.  C.  P.  165.) 

^    ^  ''  A  customer  of  a  banker  delivered  to  his  wife  oertain  printed  cheques 

signed  by  himself,  but  with  blanks  for  the  sums,  requesting  his  wife  to 
fill  the  blanks  up  according  to  the  exigency  of  his  business.  She  caused 
one  to  be  filled  up  with  the  words,  * '  fifty  potmds  two  shillings,"  the  *  *  fifty  ** 
being  commenced  with  a  small  letter,  and  placed  in  the  middle  of  a 
line : — the  figures  £  50.  2$,  were  also  placed  at  a  considerable  distance 
from  the  printed  £: — in  this  state  she  deUvered  the  cheque  to  her 
husband's  clerk  to  receive  the  amount;  whereupon  he  inserted  at  the 
beginning  of  the  line  in  which  the  word  "  fifty  "  was  written,  the  words 
'*  three  hundred  and,**  and  the  figure  3  between  the  £  and  the  50. 

The  bankers  having  paid  the  350?.  2s, :  Held,  that  the  loss  must  &11 
on  the  customer. 

An  arbitrator,  to  whom  disputes  between  the  above  parties 
had  been  referred,  found  by  his  award  that  George  Grote  the 
elder,  William  Willoughby  Prescott,  George  Grote  the  younger, 
and  William  George  Prescott,  were  entitled  to  retain  the  sum  of 
[  *254  ]  three  hundred  and  *fifty  pounds  two  shillings  and  threepence,  the 
only  disputed  item  in  an  account  referred  to  in  the  submission, 
and  that  Peter  Young  had  no  legal  claim  or  demand  whatsoever 
against  them  in  respect  of  that  item ;  but  stated  upon  the  face 
of  his  award  the  following  facts,  in  order  to  enable  Peter  Young 
to  take  the  opinion  of  the  Court  of  Common  Pleas,  whether, 
under  the  circumstances,  he  ought  to  bear  the  loss  of  that  sum. 

Before,  and  in  the  year  1826,  George  Grote  the  elder,  W.  W^. 

t  This  case  has  been  frequently  to    save  the  credit  of  the  original 

commented   on,   to   the   effect   that  judgment,  but  the  ground  is  clearly 

the  principle  on  which  the  decision  different.    As  a  further  due  to  the 

appears  to  be  rested  has  been  wrongly  numerous  cases  in  which  the  judg- 

applied.     The.  decision   itself   may  ments  have  been  commented  on,  it 

probably  be  supported  on  the  ground  wiU  be  sufficient  to  mention  Bank 

suggested  by  Parke,  B,  in  Robarts  of  Engfatid  v.   Vagliano,  *91,  A.  C. 

V.  Tucker  (1851)  16  Q.  B.  560,  579 ;  107,  136 ;  60  L.  J.  Q.  B.  145,  159 ; 

20  L.  J.  Q.  B.  270,  273,  "  that  the  ScJwlfield  v.  Londeshorough,  '96,  A.  C. 

customer  had   by  signing  a  blank  514,  536;  65  L.  J.  Q.  B.  593,  596. 

cheque  given  aulliority  to  any  person  And   see    Bills    of    Exchange   Act, 

in  whose  hands  it  was  to  fill  it  up  in  1882  (45  &  46  Vict.  c.  61),  s.  64. — 

whatever  way  the  blank  permitted."  E.  C. 
The  suggestion  is  made  in  a  manner 
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Prescott,  G.  Grote  the  younger,  and  W.  G.  Prescott  carried  on  Youno 
business  in  London,  as  bankers,  under  the  firm  of  Grote  and  gbote. 
Company. 

Peter  Young,  before  and  in  the  year  1826,  kept  cash  with,  and 
was  in  the  habit  of  drawing  upon  Grote  &  Co.  drafts  or  orders 
for  sums  of  money  on  paper,  issued  by  the  latter,  containing 
printed  forms  of  drafts,  having  in  one  line  the  names  of  the 

bankers,  in  the  second  line  the  words  "  pay or  bearer," 

and  at  the  bottom  of  the  draft  the  letter  *'£;**  a  sufficient 
space  being  left  between  the  second  line  and  the  bottom  of  the 
draft  for  a  third  line. 

On  the  12th  August,  1826,  P.  Young,  having  occasion  to  quit 
his  home  upon  business,  by  which  he  was  likely  to  be  detained 
for  several  days,  signed  with  his  name  five  of  these  printed 
cheques,  without  inserting  in  them  any  dates  or  sums  of  money, 
and  he  left  the  same  in  the  possession  of  his  wife,  and  desired 
her,  in  his  absence,  to  have  them  filled  up  for  such  sums  as  the 
purposes  of  his  business  might  require.  On  the  19th  August 
Mrs.  Young,  in  order  to  pay  the  wages  of  different  persons 
employed  by  her  husband,  required  the  sum  of  fifty  pounds  two 
shillings  and  threepence,  and  she  delivered  one  of  the  cheques 
so  signed  by  P.  Young  to  William  Worcester,  a  clerk  of  P.  Young, 
and  desired  W.  Worcester  to  fill  it  up  with  the  sum  of  fifty 
pounds  two  shillings  and  threepence.  Worcester  *accordingly  [  •ass  ] 
filled  it  up  with  that  sum,  and  shewed  it  so  filled  up  to  Mrs. 
Young,  and  she  desired  him  to  get  it  cashed,  but  the  cheque, 
when  it  was  so  filled  up  and  shewn  to  Mrs.  Young,  presented  the 
following  appearance :  the  first  line  contained  in  print  the  names 
of  the  bankers ;  the  second  line  contained  the  words  Pay  wages 
or  bearer,  the  word  "wages"  only  being  in  writing,  and  the 
third  line  contained  the  words  "  fifty  pounds  '*  and  the  figures 
2«.  Sd. ;  but  the  word  "  fifty  "  commenced  in  the  middle  of  that 
third  line,  and  with  a  small  letter,  so  that  ample  space  in  that 
line  was  left  for  the  insertion  of  other  words  before  the  word 
"  fifty : "  and  there  was  at  the  bottom  of  the  draft  the  figures 
50.  2.  8.,  but  the  figure  5  was  at  a  sufficient  distance  from  the 
letter  £  to  allow  another  figure  to  be  inserted  between  it  and  the 
letter  £.    After  Worcester  had  shewn  the  draft  to  Mrs.  Young 
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TouKo  in  this  state,  he,  without  any  authority  from  her  or  from  Peter 
Gbote.  Young,  altered  the  sum  mentioned  in  the  draft  to  three  hundred 
and  fifty  pounds  two  shillings  and  threepence,  by  inserting  in 
the  third  line  of  the  draft,  before  the  word  "  fifty  "  the  words 
**  three  hundred  and,"  and  by  introducing  at  the  bottom  of  the 
draft,  between  the  letter  £  and  the  figure  5  the  figure  3 ;  and 
this  alteration  was  made  in  such  a  manner  that  no  person,  using 
due  and  ordinary  diligence,  could  have  discovered  that  it  had 
been  made  improperly  after  the  draft  had  been  once  filled  up  for 
another  sum,  and  signed  by  the  drawer.  The  cheque  so  altered 
was  presented  by  Worcester  to  Grote  &  Co.,  and  they  paid  to 
him,  in  pursuance  of  the  order  contained  in  it,  and  which  pur- 
ported to  be  that  of  ^.  Young,  three  hundred  and  fifty  pounds 
two  shillings  and  threepence ;  and  in  an  account  delivered  by 
them  to  P.  Young,  they  debited  him  with  that  sum.  He  objected 
to  that  debit,  alleging  that  his  draft  was  only  for  fifty  pounds 
[  *266  ]  two  shillings  and  threepence.  The  arbitrator  thought  *that  it 
was  his  draft  for  that  sum  only,  but  he  thought,  also,  that  he 
had  been  guilty  of  gross  negligence,  by  causing  his  draft  to  be 
delivered  to  Worcester  (in  whose  hand-writing  the  body  of  it  had 
been  filled  up)  in  such  a  state  that  the  latter  could  and  did,  by 
the  mere  insertion  of  other  words,  make  it  appear  to  be  the  draft 
of  Peter  Young  for  the  larger  sum ;  and  that  as  he,  partly  by 
his  negligence,  had  caused  the  bankers  to  pay  the  larger  sum,  he 
was  bound  to  make  good  to  them  the  loss,  which,  by  reason  of 
his  negligence,  they  had  sustained  by  paying  that  sum.  If  the 
Court  of  Common  Pleas  should  think  that  opinion  wrong,  then 
he  awarded  that  Peter  Young  was  entitled  to  receive  from 
Grote  &  Co.  the  sum  of  three  hundred  pounds,  and  ordered 
accordingly. 

Whereupon  a  rule  was  obtained  by  Wilde,  Serjt.,  calling  upon 
Grote  &  Co.  to  shew  cause  why  they  should  not  pay  Young  SO(M. 
Wilde  cited  Hall  v.  Fidlery\  where  a  cheque,  which  was  drawn 
by  a  customer  upon  his  banker  for  a  sum  of  money  described  in 
the  body  of  the  cheque,  having  afterwards  been  altered  by  the 
holder,  who  substituted  a  larger  sum  for  that  mentioned  in  the 
cheque,  but  in  such  a  manner  that  no  person,  in  the  ordinEkry 

t  P.  383,  anU  (5  B.  &  C.  750). 
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course  of  business,  could  observe  it,  and  the  banker  paid  the       Toukg 
larger  sum,  the  Court  held,  that  he  could  not  charge  the  customer       grote. 
for  any  thing  beyond  the  sum  for  which  the  cheque  originally 
was  drawn. 

Toddy  J  Serjt.  shewed  cause : 

Young  acted  with  negligence  in  leaving  a  blank  cheque  to 
be  filled  up  by  his  agent;  and  his  agent  acted  with  greater 
negligence  in  permitting  the  sums  to  be  written  on  the  cheque 
in  such  a  position  as  to  admit  of  the  insertion  of  other  words 
without  exciting  suspicion.  Grote  &  Go.  on  the  other  hand, 
acted  in  the  ordinary  way  of  business,  ^for  they  could  not  refuse  [  *257  ] 
to  cash  a  cheque  signed  by  their  customer.  In  such  a  case  the 
loss  must  fall  on  the  customer.  The  very  question  had  been 
considered  by  Pothier  ;t  who  said, — after  distinguishing  between 
payments  made  ex  causd  mandati,  and  ex  occasione  mandati,  and 
holding,  contrary  to  Scacchia,  that  in  general  the  banker  ought 
to  be  responsible  where  he  pays,  in  consequence  of  a  fraud 
practised  by  the  holder, — "  Cependant,  si  c'etait  par  la  faute  du 
tireur  que  le  banquier  eut  ete  induit  en  erreur,  le  tireur  n'ayant 
pas  eu  le  soin  d'ecrire  sa  lettre  de  maniere  a  prevenir  les  falsi- 
fications ;  puta,  sll  avait  ecrit  en  chiffres  la  somme  tiree  par  la 
lettre,  et  qu'on  eut  ajoute  zero,  le  tireur  serait  en  ce  cas  tenu 
d'indemniser  le  banquier  de  ce  qu'il  a  souffert  de  la  falsification 
de  la  lettre,  a  laquelle  le  tireur  par  sa  faute  a  donne  lieu ;  et 
c'est  a  ce  cas  qu'on  doit  restreindre  la  decision  de  Scacchia." 

Hall  V.  Ftdler  is  clearly  distinguishable.  In  that  case  Hall 
had  given  a  cheque  to  his  friend  properly  filled  up  for  three 
pounds :  his  friend  handed  it  over  to  another,  who,  by  a  chemical 
process,  expunged  the  original  sum  and  inserted  a  larger.  But 
Hall  having  by  his  mode  of  signing  and*  drawing  the  cheque  given 
no  opening  to  the  fraud,  the  consequences  of  it  fell,  in  the  usual 
course,  upon  the  banker  Fuller,  who,  being  deceived,  paid  a  large 
sum  without  authority.  In  like  manner,  in  Smith  v.  Mercerl  the 
drawer  had  done  nothing  incorrect;  and  the  bankers  were  held 
responsible  for  not  knowing  his  hand-writing.     In  the  present 

t  Traits  du    Cantrat  du    Change,  X  16  E.  E.  576  (6  Taunt.  76;    1 

p.  1,  c.  4,  s.  99.  Marsh.  453). 
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Young       case,  Young  himself,  or  his  agent,  the  wife,  was  the  caase  of  the 
Grotb.       banker's  being  misled ;  Toung,  therefore,  ought  to  bear  the  loss. 

WUd€: 

[  *258  ]  It  is  the  constant  practice  of  merchants  to  *have  cheques  signed 

in  blank;  they  could  not  carry  on  business  without  doing  so. 
Young's  authority  terminated  when  his  wife  assented  to  filling 
up  the  cheque  with  50{.  28.  What  was  written  afterwards  was  a 
forgery,  for  the  consequences  of  which  the  bankers  were  liable  in 
the  usual  way.  There  was  no  negligence  in  Young,  for  his  agent 
saw  the  smaller  sum  duly  written  upon  the  cheque,  and  both  she 
and  Young  acted  bond  fide.  Hall  v.  Fuller  is  in  point ;  for  it  can 
make  no  difference  whether  the  forgery  be  effected  by  interpola- 
tion or  by  expunging. 

Best,  Ch.  J, : 

Although  I  entertain  no  doubt  on  the  subject,  this  is  a  c^se 
of  considerable  importance,  and  the  question  has  been  properly 
raised  by  the  arbitrator.  Undoubtedly,  a  banker  who  pays  a 
forged  cheque,  is  in  general  bound  to  pay  the  amount  again  to 
his  customer,  because,  in  the  first  instance,  he  pays  without 
authority.  On  this  principle  the  two  cases  which  have  been  cited 
were  decided,  because  it  is  the  duty  of  the  banker  to  be  acquainted 
with  his  customer's  hand-writing,  and  the  banker,  not  the  cus- 
tomer, must  suffer  if  a  payment  be  made  without  authority. 

But  though  that  rule  be  perfectly  well  established,  yet  if  it  be 
the  fault  of  the  customer  that  the  banker  pays  more  than  he 
ought,  he  cannot  be  called  on  to  pay  again.  That  principle  has 
been  well  illustrated  by  Pothier,  in  commenting  on  the  case  put 
by  Scacchia.  "  Cependant,  si  c'etait  par  la  faute  du  tireur  que  le 
banquier  eut  ete  induit  en  erreur,  le  tireur  n'ayant  pas  eu  le  soin 
d'ecrire  sa  lettre  de  maniere  a  prevenir  les  falsifications ;  pttta,  s'il 
avait  ecrit  en  chiffres  la  somme  tiree  par  la  lettre,  et  qu'on  eat 
ajoute  zero,  le  tireur  serait  en  ce  cas  tenu  d'indemniser  le 
banquier  de  ce  qu'il  a  souffert  de  la  falsification  de  la  lettre,  a 
laquelle  le  tireur  par  sa  faute  a  donne  lieu ;  et  c'est  a  ce  cas  qu'on 
doit  restreindre  la  decision  de  Scacchia." 
[  259  ]  In  the  present  case,  was  it  not  the  fault  of  Young  that  Grote  &  Co. 
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paid  QSOL  instead  of  50Z.  ?  Young  leaves  a  blank  cheque  in  Youko 
the  care  of  his  wife.  It  is  urged,  indeed,  that  the  business  of  gbotk. 
merchants  requires  them  to  sign  cheques  in  blank,  and  leave 
them  to  be  filled  up  by  agents.  If  that  be  so,  the  person  selected 
for  the  care  of  such  a  cheque  ought  at  least  to  be  a  person  con- 
versant with  business  as  well  as  trustworthy.  But  it  was  not 
likely  that  the  drawer's  wife  should  be  acquainted  with  business, 
and  she  acting  as  her  husband's  agent,  ought  not  to  have  trusted 
to  receive  the  contents  of  the  cheque,  any  person  with  whose 
character  she  was  not  perfectly  acquainted.  If  Young,  instead 
of  leaving  the  cheque  with  a  female,  had  left  it  with  a  man  of 
business,  he  would  have  guarded  against  fraud  in  the  mode  of 
filling  it  up ;  he  would  have  placed  the  word  "  fifty  "  at  the 
beginning  of  the  second  line ;  and  would  have  commenced  it  with 
a  capital  letter,  so  that  it  could  not  have  had  the  appearance  of 
following  properly  after  a  preceding  word;  he  would  also  have 
placed  the  figure  5  so  near  to  the  printed  £  as  to  prevent  the 
possibility  of  interpolation.  It  was  by  the  neglect  of  these 
ordinary  precautions  that  Grote  &  Co.  were  induced  to  pay.  The 
case  of  Smith  v.  Mercer  bears  no  resemblance  to  the  present ;  but 
Chambre,  J.  grounded  his  judgment  on  the  same  principle  as  that 
on  which  we  now  proceed.  In  Hall  v.  Fuller,  the  cheque  was 
properly  drawn  by  the  plaintiff  in  the  first  instance ;  the  words 
which  he  had  written  were  expunged,  and  supplied  by  others  in  a 
different  handwriting,  and  the  alteration  was  made,  not  by  the 
plaintiff's  clerk,  or  a  person  improperly  trusted  by  him,  but 
by  an  entire  stranger,  who  accidentally  became  possessed  of  the 
cheque.  If  the  banker  had  been  discharged  in  that  case,  there 
could  be  none  in  which  he  would  be  liable.  We  decide  here  on 
the  ground  that  the  banker  *ha8  been  misled  by  want  of  proper  [  •260  ] 
caution  on  the  part  of  his  customer. 

Pabe,  J. : 

I  am  of  the  same  opinion.  HaUy.  FuUer  is  clearly  distinguish- 
able from  the  present  case ;  and  though  the  Lord  Chief  Justice 
is  reported  to  have  expressed  himself  somewhat  generally,  his 
expressions  must  be  taken  to  have  reference  to  the  facts  of  the 
case.     But  Bayley,  J.  puts  the  case  on  the  principle  on  which  I 


i" 
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Young  coincide  with  the  Lord  Chief  Justice  here.  "  The  banker,  as 
Ghote.  the  depositary  of  the  customer's  money,  is  bound  to  pay  from 
time  to  time  such  sums  as  the  latter  may  order.  If,  unfortu- 
nately, he  pays  money  belonging  to  the  customer  upon  an  order 
which  is  not  genuine,  he  must  suffer."  Can  any  one  say  that  the 
cheque  signed  by  Young  is  not  a  genuine  order  ?  I  say  it  is. 
The  cheques  left  by  him  to  be  filled  up  by  his  wife,  when  filled  up 
by  her,  become  his  genuine  orders.  However  the  arbitrator  finds 
expressly  that  he  was  guilty  of  negligence ;  and  I  concur  in  that 
opinion.  He  leaves  blank  cheques  in  the  hands  of  his  wife,  who 
was  ignorant  of  business,  but  having  left  them  with  her  to  be 
filled  up  as  the  exigency  of  the  moment  might  require,  they 
become,  upon  her  issuing  them,  his  genuine  orders. 

BURROUOH,  J. : 

The  arbitrator  attaches  no  blame  to  the  bankers,  and  it  is 
manifest  that  the  legal  blame  attaches  to  their  customer.  First, 
he  leaves  a  blank  cheque  with  his  wife  as  agent  for  him,  and  she 
then  causes  it  to  be  filled  up  in  an  unusual  way ;  at  least  a  line 
might  have  been  drawn  to  fill  up  the  interval  before  the  word 
"  fifty."    The  blame  is  all  on  one  side. 

Gaselee,  J. : 

The  arbitrator  has  not  found  that  the  clerk  was  in  the  habit  of 

filling  up  cheques  for  his  employer,  or  of  going  to  the  bankers  to 

[  '261  ]       receive  money  on  *his  account.    Those  circumstances  might  have 

strengthened  the  case ;  but  there  certainly  was  great  negligence 

on  the  part  of  Young,  and  therefore  the  rule  must  be 

Disdiarged, 
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OBPWOOD   V.   BAKKES.  ^827. 

June  18. 
(4  Bing.  261—264 ;  S.  C.  12  Moore,  492 ;  5  L.  J.  C.  P.  167.)  

The  plaintiff  declared  that  the  defendant  slandered  him  by  saying  of         ^        "^ 
him  to  a  person  about  to  supply  him  with  goods,  <'*Ware  hawk;  you 
must  take  care  of  yourself  there ;  mind  what  you  are  about : "  Held, 
that  the  action  lay,  though  the  plaintiff  did  not  prove  the  latter  part  of 
the  sentence,  '*  You  must  take  care  of  yourself  there." 

Case  for  slander.  The  declaration  alleged,  that  the  plaintiff, 
a  livery  stable-keeper,  had  bought  corn  of  Bovill,  which  was  to 
be  paid  for  at  a  future  day ;  that  defendant  thereupon  said  to 
Bovill,  "  'Ware  hawk,  you  must  take  care  of  yourself  there ; 
mind  what  you  are  about : "  meaning  that  plaintiff  was  in 
indigent  circumstances,  and  incapable  of  paying  his  just  debts. 
Whereupon  his  neighbours  suspected  such  to  have  been  the  case, 
and  refused  to  deal  with  him,  and  Bovill  refused  to  deliver  the 
corn  unless  plaintiff  would  pay  the  price  before  delivery,  which 
he  was  thereupon  obliged  to  do  before  the  time  stipulated  in  the 
contract. 

The  second  count  stated,  that,  in  consequence  of  this  conver- 
sation, Bovill  refused  to  deliver  any  more  corn  on  credit,  by 
means  of  which  premises  plaintiff  had  been  greatly  injured. 

At  the  trial  before  Gaselee,  J.,  Middlesex  sittings  after  last 
Term,  it  appeared  that  the  plaintiff,  a  stable-keeper,  and  the 
defendant,  resided  in  the  same  neighbourhood ;  that  the 
defendant  had  evinced  enmity  towards  the  plaintiff,  and  had 
threatened  "  to  do  for  him."  Bovill,  who  supplied  the  plaintiff 
with  corn,  &c.  being  on  his  way  to  the  house  of  the  plaintiff,  to 
obtain  payment  for  part  of  his  account,  met  the  defendant,  and 
informed  him  whither  he  was  going,  when  the  defendant  said, 
"  'Ware  *hawk  there  ;  mind  what  you  are  about."  Whereupon  [  ♦262  ] 
Bovill  refused  to  furnish  any  more  corn  till  he  was  paid  for  what 
he  had  already  sold.  It  appeared  that  the  plaintiff's  business 
had  been  nearly  destroyed.  It  was  also  clearly  proved  that  the 
defendant  applied  the  words  to  the  plaintiff;  and  in  malo  sensu; 
for  he  boasted  that  he  should  take  care  plaintiff  should  get  neither 
hay  nor  oats,  and  that  he  would  drive  him  out  of  the  yard.  The 
jury  gave  a  verdict  for  plaintiff,  with  150Z.  damages,  which 
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Obpwood  Wildcy  Serjt.  now  moved  to  set  aside,  on  the  ground  of  a 

Baukbs.  variance,  and  the  amount  of  the  damages,  no  special  damage 
having  been  alleged  or  proved.  He  stated  the  rule  of  pleading  to 
be,  that  where  the  words  alleged  in  the  declaration  formed  one 
continuous  sentence, — one  connected  assertion, — the  whole  of  them 
must  be  proved  as  laid;  though  where  they  composed  several 
sentences,  and  constituted  distinct  assertions,  it  might  be  sufficient 
to  prove  any  one  assertion.  That  the  whole  sting  of  the  supposed 
slander  lay  in  the  words  which  the  plaintiff  had  failed  to  prove  ; 
for  the  words,  "  'Ware  hawk  ;  mind  what  you  are  about,"  had  no 
application  to  the  plaintiff  without  the  addition  of  the  words, 
"  you  must  take  care  of  yourself  there." 

Then  as  to  damage  ;  none  had  been  proved.  It  was  no  reason- 
able ground  of  complaint  that  the  corn-dealer  should  refuse  to 
furnish  more  oats  till  those  he  had  furnished  before  were  paid 
for ;  and  no  special  damage  resulting  from  the  words  had  been 
alleged  or  proved. 

Best,  Ch.  J.  : 

I  do  not  agree  to  the  rule  or  principle,  as  contended  for  by  my 
brother  Wilde ;  nor  have  I  ever  heard  that  because  a  sentence  is 
continuous,  as  stated  in  the  declaration,  in  an  action  of  slander, 
the  whole  of  it  must  be  proved.  As  I  understand  the  rule,  it  is 
[  'ses  ]  not  *neceBsary  to  prove  all  the  words  laid  in  the  declaration, 
provided  enough  be  proved  to  sustain  an  action  for  slander.  And 
enough  has  been  proved  in  the  present  case.  "  'Ware  hawk," 
under  the  circumstances  in  which  it  was  spoken,  is  equivalent  to 
"  Beware  of  a  sharper ;  "  and  by  the  expression,  "  mind  what  you 
are  about,"  the  defendant  clearly  intended  to  injure  the  plaintiff's 
credit.  If  the  words,  **  take  care  of  yourself,"  had  been  necessary 
to  render  the  rest  intelligible,  undoubtedly  they  ought  to  have 
been  proved,  but  I  am  of  opinion  they  were  by  no  means  necessary. 
The  others  were  distinctly  actionable  without  them. 

As  to  the  damages,  sufficient  have  been  proved  from  the 
defendant's  own  admissions  to  render  it  improper  for  us  to 
interfere  with  the  verdict. 

Pabk,  J.  : 
I  am  of  opinion  there  is  no  variance  in  this  case.    It  is  not 
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necessary  in  an  action  of  slander  for  a  plaintiff  to  prove  all  the     Obpwood 
iRTords  laid  in  his   declaration,  although,  if  he  were  to  leave      bahkes. 
out  any  that  qualified  the  rest,  the  omission  would  certainly  be 
fatal ;  as  if  a  man  were  to  say,  **  You  are  a  thief ;  for  you  stole  a 
woman's  heart ;  "  the  latter  words,  as  explaining  the  meaning  of 
the  charge,  could  not  be  omitted.     But  in  the  present  case,  the 
meaning  of  the  words  proved  is  not  at  all  varied  by  the  omission 
of  certain  others,  which  are  alleged  in  the  declaration. 
As  to  the  damages,  there  is  no  ground  for  interfering. 

BURROUGH,   J.  : 

The  rule,  as  to  the  necessity  of  proving  the  whole  of  a  con- 
tinuous sentence,  only  applies  where  the  words  omitted  in  proof 
would  materially  alter  the  sense.  In  BuUer's  Nisi  Prius,  it  is 
Baid,+  "  It  was  formerly  holden  that  the  plaintiff  must  prove  *the  [  ♦264  ] 
words  precisely  as  laid  ;  but  that  strictness  is  now  laid  aside,  and 
it  is  sufficient  for  the  plaintiff  to  prove  the  substance  of  them." 
The  words  omitted  here  contained  no  qualification  of  the  charge  ; 
and  whether  they  were  uttered  or  not,  makes  no  difference  in 
the  case.  As  to  the  damages,  they  were  not  too  high ;  for  the 
plaintiff,  from  his  situation  in  life,  suffered  more  from  the 
defendant's  slander  than  a  richer  man  would  have  done. 

Gaseleb,  J.  : 

If  the  words  omitted  in  proof  had  altered  the  sense,  there 
might  have  been  some  reason  for  a  further  inquiry;  but  they 
make  no  difference  at  all.  There  is  no  reason  for  interfering 
with  the  damages,  when  the  defendant,  from  his  own  admissions, 
was  so  avowedly  actuated  by  ill  will,  and  the  plaintiff  suffered  so 

much  in  his  business. 

Rule  refused, 
t  P.6. 


R.R. — VOL.  XXIX.  86 
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i«27.  DOE  DEM.  FLEMING  v.  FLEMING. 

Jmhs  19 
'  (4  Bing.  266;  S,  C.  12  Moore,  600;  5  L.  J.  C.  P.  169.) 

r  266  1 

*>        -*  Bepatation  is  good  eyidenoe  of  marriage,  though  the  party  adducing 

it  as  eyidenoe  seeks  to  recoyer  as  heir-at-law,  and  his  parents  are  still 

liying. 

Thb  lessor  of  the  plaintiff  claimed  the  premises  sought  to  be 
recovered  in  this  ejectment,  as  heir-at-law  to  his  brother,  the 
person  last  seised. 

His  father  was  still  alive,  and  the  only  evidence  of  the  lessor 
of  the  plaintiff's  having  been  bom  in  lawful  wedlock  was  the 
reputation  of  his  parents  having  lived  together  as  husband  and 
wife. 

A  verdict  having  been  found  for  the  plaintiff  at  the  trial  before 
Best,  Ch.  J.,  Middlesex  sittings  after  last  Term, 

Wilde f  Serjt.  moved  for  a  new  trial,  on  the  ground  that  though 
reputation  was  evidence  of  marriage  in  ordinary  cases,  yet  where 
the  plaintiff  was  to  recover  as  heir-at-law,  where  his  being  such 
was  the  sole  question  to  be  tried,  and  his  father  was  still  alive, 
direct  evidence  of  the  marriage  ought  to  have  been  furnished. 

Park,  J. : 

The  general  rule  is,  that  reputation  is  sufficient  evidence  of 
marriage,  and  a  party  who  seeks  to  impugn  a  principle  so  well 
established,  ought,  at  least,  to  furnish  cases  in  support  of  his 
position ;  as  we  have  heard  none,  I  see  no  reason  for  disturbing 
the  verdict. 

Best,  Ch.  J. : 

The  rule  has  never  been  doubted.  It  appeared  on  the  trial 
that  the  mother  of  the  lessor  of  the  plaintiff  was  received  into 
society  as  a  respectable  woman,  and  under  such  circumstances 
improper  conduct  ought  not  to  be  presumed. 

Rtde  refused. 
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1827. 
JwM  22. 

[  273  ] 


ROLT,   Assignee  of  WELSFOED,   a  Bankrupt,   v. 

WATSON. 

(4  Bing.  273—275;  8.  C.  12  Moore,  510;  5  L.  J.  0.  P.  172.) 

Def endaut  had  accepted  a  bill  payable  at  three  months  for  the  amount 

of  goods  he  had  purchased : 
The  seller  lost  the  bill,  not  having  indorsed  it,  and  became  bankrupt : 
No  demand  was  ever  made  on  the  defendant  in  respect  of  the  bill : 
Held,  that  the  acceptance  of  this  bill  was  no  defence  to  an  action  for 

the  value  of  the  goods. 

Assumpsit  for  goods  sold  and  delivered  by  Welsford  before  his 
bankruptcy  to  the  defendant.  The  action  was  commenced  in 
Hilary  Term,  1827. 

At  the  trial  before  Best,  Ch.  J.,  London  sittings  in  Easter 
Term  last,  the  defence  was,  that  on  the  4th  of  October,  1825,  the 
defendant  accepted  a  bill  at  three  months,  drawn  by  Welsford 
for  the  amount  of  the  goods. 

Welsford  proved  that  the  bill  had  been  lost,  that  he  had  never 
paid  it  away  or  indorsed  it,  nor  had  he  offered  to  indemnify  the 
defendant  upon  receiving  a  new  bill. 

It  appeared  that  the  defendant  had  never  been  called  on  to  pay 
the  bill ;  and  the  jury  finding  expressly  that  Welsford  had  never 
indorsed  it,  gave  a  verdict  for  14Z.  10«.,  the  value  of  the  goods. 
But  leave  was  given  to  the  defendant  to  move  to  set  it  aside. 

Bosanquet,  Serjt.  moved  for  a  rule  nisi  accordingly,  on  the 
ground  that  the  defendant  having  accepted  a  bill  for  the  amount 
of  the  goods,  which  bill  had  never  been  dishonoured,  was  not 
liable  to  an  action  for  the  goods.  If  the  bill  were  lost,  the 
holder's  course  was  prescribed  by  statute,  to  apply  to  the  acceptor 
for  a  new  bill,  offering  him  *an  indemnity  :  9  &  10  Will.  III.  [  '274  ] 
c.  17,  s.  S.f  No  such  indemnity  having  been  offered,  it  must  be 
presumed  that  the  acceptor  was  still  liable.  In  Potvell  v.  Roachl 
the  indorser  was  holden  liable,  though  the  bill  was  lost  after  it 
was  due.  In  Dangerfield  v.  Wilbyy^  Lord  Ellbnborouoh  said  it 
was  incumbent  on  the  plaintiff  to  shew  that  the  bill  was  so  lost 

t  See  now  Bills  of  Exchange  Act,  X  ^  ^^p.  76. 

1882,  sections  69,  70.— B.  C.  §  4  Esp.  159. 
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RoLT  that  the  defendant  would  be  no  longer  liable.  In  Mayor  v. 
Watbon.  Johnson,^  where  half  the  note  had  been  lost,  Lord  Ellenborotjgh 
thought  that  the  defendant  ought  not  to  be  exposed  to  the  risk  of 
a  demand  in  respect  of  the  other  half ;  and  in  Poole  v.  Smithl  it 
was  held,  that  the  defendant  ought  not  to  incur  responsibility 
where  the  note  was  lost.  Although  there  are  some  decisions  the 
other  way,  yet  the  more  recent  and  weighty  are  all  in  favour  of 
the  defendant. 

A  rule  nisi  having  been  granted, 

Wilde y  Serjt.,  who  shewed  cause,  admitted,  that  if  the 
defendant  were  exposed  to  any  liability  in  respect  of  this  bill, 
his  acceptance  would  be  an  answer  to  the  action ;  but  the  bill 
not  having  been  indorsed  previously  to  the  bankruptcy,  and  not 
having  been  presented,  up  to  the  time  of  the  trial,  a  year  and 
a  half  after  the  acceptance,  no  one  could  exhibit  such  a  title  in 
it  as  would  affect  the  defendant. 

Bosanquet  was  heard  in  support  of  the  rule. 

Best,  Ch.  J. : 

Under  the  stat.  9  i&  10  Will.  III.§  the  holder  of  a  lost  bill  of 
exchange  could  not  in  a  court  of  law  compel  the  acceptor  to  give 
him  a  new  bill  upon  receiving  an  indemnity ;  for  such  a  purpose 
he  must  resort  to  a  court  of  equity.  The  question  is,  whether 
[  ♦275  ]  the  bill  which  the  defendant  in  this  cause  has  *accepted,  be 
an  instrument  which  can  ever  rise  in  judgment  against  him? 
Now  the  jury  have  found  expressly  that  the  bill  was  unindorsed, 
and  though  payable  three  months  after  date,  it  has  not  been 
heard  of  from  1825  to  1827.  There  is  no  decision  in  which  the 
party  has  been  held  to  be  responsible  in  respect  of  an  outstanding 
bill  unindorsed.  In  all  the  cases  in  which  a  defendant  has  been 
holden  to  be  discharged,  in  respect  of  a  supposed  liability  on 
a  bill,  the  bill  has  been  in  such  a  state  as  to  be  likely  to  be 
used  against  him :  as  in  Champion  v.  Terry,  \\  where  defendant 
paid  for  goods  by  a  bill  which  he  had  indorsed  in  blank.     The 

t  3  Camp.  324,  326.  1882,  sections  69,  70.— B.  C. 

t  Holt,  N.  P.  144.  II  3  Brod.  &  B.  295. 

§  See  now  Bills  of  Exchange  Act, 
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bill  having  been  lost,  it  was  holden  be  could  not  be  sued  for        rolt 
the  value  of  the  goods.      The  defendant  is  not  liable  to  be      watsok 
called  on  in  the  present  case,  and,  therefore,  this  rule  must  be 
discharged. 

Park,  J. : 

I  agree  in  the  distinction  that  was  taken  in  Champion  v.  Terry. 
In  that  case,  the  bill  having  been  indorsed,  the  indorser  was 
liable  to  be  called  on  to  pay  it ;  in  the  present,  the  jury  have 
found  absolutely  that  it  was  not  indorsed ;  and  no  demand 
having  been  made  from  1825  to  1827,  I  think  the  defendant 
cannot  be  held  to  incur  any  liability  in  respect  of  the  bill. 

BURROUGH,  J. : 

The  bill  not  having  been  indorsed  cannot  affect  the  defendant, 
and  he  is,  therefore,  liable  in  respect  of  the  original  demand. 

Gasblee,  J. : 

As  the  defendant  cannot  be  called  on  in  respect  of  this  bill,  I 

think  the  rule  ought  to  be  discharged. 

RtUe  discharged. 


GULLY  V.  BISHOP  of  EXETER.f  1827. 

June  so. 
(4  Bing.  290—298 ;  S.  C.  12  Moore,  591 ;  5  L.  J.  C.  P.  178.)  


An  advowson  in  gross  passes  in  a  will  under  the  word  **  tenement." 
Where  a  devisor,  after  leaving  several  estates  for  life;  Is.  to  his 
heir ;  directing  that  certain  property  should  be  sold  to  pay  his  debts ; 
and  other  property,  in  case  that  first  pointed  out  should  be  insufficient ; 
then  leaving  201,  a  year  more  to  his  wife  to  be  charged  on  all  that 
remained  unsold;  devised  all  the  residue  of  his  goods  and  chattels, 
lands,  and  tenements,  charged  as  aforesaid,  to  his  brother,  if  living,  if 
not  to  his  brother's  children,  with  a  proviso  that  C.  T.  and  E.  should 
have  200/.  more  than  the  others : 
Held,  that  a  fee  passed  in  the  residue. 

QUARE  IMPED  IT.    The   declaration,  in  tracing  the  plaintiff's 
title,  stated,  among  other  things. 

That  Bobert  Isaac  being  seised  of  a  purparty  or  fourth  part  of 

t  Referred    to  and  distinguished      JarraU  (1885)  30  Ch.  Div.  298,  314; 
by  Cotton,   L.  J.  in   Crompion  v.      54  L.  J.  Ch.  1109,  1119.— R  C. 
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the  advowson  in  qaestion,  by  deed  poll  of  1672,  in  consideration 
of  20«.  paid  by  Lewes  Stevings,  and  for  service  done  to  him  by 
Lewes  Stevings,  as  also  for  divers  other  good  and  valuable 
causes  and  considerations  him  thereunto  moving,  granted  the 
same  purparty  in  the  same  advowson  to  Lewes  Stevings  and  his 
heirs : 

That  afterwards  John  Stevings,  who  took  under  Lewes, 
devised  the  said  purparty  in  the  advowson  to  his  brother 
Bichard,  if  living,  and  if  dead,  to  Bichard's  children,  and  their 
heirs  as  tenants  in  common ;  EAtherine,  Thomasine,  Susannah, 
and  Jane,  being,  at  the  time  of  the  death  of  John  Stevings,  the 
only  children  of  the  said  Bichard. 

At  the  trial  before  Pare,  J.,  Exeter  Spring  Assizes,  the  deed 
from  Bobert  Isaac  to  Lewes  Stevings  being  produced,  appeared, 
for  the  considerations  therein  stated,  to  convey  the  whole 
advowson  from  Bobert  Isaac  to  Lewes  Stevings,  but  it  appeared 
also  that  Isaac  was  entitled  to  no  more  than  a  fourth  part. 

John  Stevings'  will  being  produced,  commenced  as  follows : 

"  As  for  the  worldly  estate  it  has  pleased  God  to  give  me,  I 
dispose  of  the  same  as  hereafter  mentioned : "  he  then  proceeded 
to  give  several  estates  to  his  wife  expressly  for  her  life;  a  dwelling- 
house  to  Prudence  Hawkes  expressly  for  her  life ;  successive  terms 
for  years  in  the  same  house  to  the  husband  and  son  of  Prudence, 
each  of  them  paying  testator's  widow  during  her  life  Is.  per 
annum,  and  after  her  death  Is.  per  annum  to  testator's  heir; 
then  he  directed  certain  property  to  be  sold  to  pay  his  debts,  and 
ordered  that  other  property  should  not  be  sold  unless  necessary, 
expressing  his  belief  that  there  would  be  enough  to  pay  his  debts 
without  selling  that  other  part.  After  his  debts  were  paid  he 
gave  his  wife  an  additional  20/.  per  annum,  to  be  issuing  out  of 
the  whole  estate  that  should  remain  unsold;  then  followed  the 
residuary  clause :  "  all  the  rest  and  residue  of  my  goods  and 
chattels,  lands  and  tenements,  not  before  given  and  bequeathed, 
my  debts  being  paid,  I  give  and  bequeath,  subject  and  charged 
as  aforesaid,  to  my  brother  B.  Stevings,  if  living  at  the  time  of 
my  death,  if  not  living,  to  his  children,  to  be  divided  between 
them;  but  my  mind  is,  that  Catherine  shall  have  200Z.,  Thomasine 
300Z.,  and  Elizabeth  200/.  more  than  any  of  the  rest.'* 
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*    *    *    It  being  objected  that  John  Btevings'  will  did  not  Gullt 

convey  a  fee  in  the  porparty  of  the  advowson  to  Bichard  Stevings'  bishop  of 

children,  or  at  all  events  that  an  advowson  in  gross  would  not,  ^^bteb. 
pass  under  the  word  ''tenement/'  the  plaintiff  was  nonsuited, 
with  liberty  to  move  the  Court  for  a  new  trial.    ♦     *     * 

A  rule  nisi  having  been  granted  [and  argued  on  cause  shewn]  '■  ^^^  ^ 


Best,  Ch.  J. : 

This  was  an  action  of  qtiare  impedit.  In  deducing  the  plain- 
tiff's title,  the  declaration  stated  that  John  Stevings,  amongst 
other  things,  devised  and  bequeathed  the  purparty  or  fourth  part 
of  an  advowson  to  his  brother  Bichard  Stevings,  if  he  should  be 
living  at  the  time  of  the  testator's  death;  and  if  he  the  said 
B.  Stevings  should  not  be  Uving  at  the  time  of  the  testator's 
death,  then  to  his  children  and  their  heirs  as  tenants  in  common. 

To  prove  this  allegation  the  will  was  read,  in  which,  after 
these  introductory  words,  **as  for  the  worldly  estate  *it  has 
pleased  God  to  give  me,  I  dispose  of  the  same  as  hereinafter 
mentioned,"  John  Stevings  proceeds  to  give  several  estates  to 
his  wife  expressly  for  her  life;  a  dwelling-house  to  Prudence 
Hawkes  for  her  life ;  successive  terms  for  years  in  the  same 
house  after  her  death  to  the  husband  and  son  of  Prudence,  each 
of  these  paying  testator's  widow  during  her  life  Is.  per  annum, 
and  after  her  death,  Is.  per  annum  to  testator's  heir:  then  he 
directs  property  to  be  sold  to  pay  his  debts,  and  orders  that 
other  property  shall  not  be  sold  unless  necessary,  and  expresses 
his  belief  that  there  will  be  enough  to  pay  his  debts  without 
selling  the  parts  so  reserved :  after  his  debts  are  paid  he  gives 
his  wife  an  additional  20Z.  per  annum  to  be  issuing  out  of  the 
whole  estate  that  shall  remain  unsold : 

Then  he  proceeds:  ''AH  the  residue  of  my  goods,  chattels, 
lands,  and  tenements,  not  before  given  and  bequeathed,  my 
debts  being  paid,  I  give  and  bequeath,  subject  and  charged  as 
aforesaid,  to  my  brother  B.  Stevings,  if  living  at  the  time  of  my 
death,  if  not  living,  to  his  children,  to  be  divided  between  them ; 
but  my  mind  is,  that  Catherine  shall  have  200/.,  Thomasino 
800Z.,  and  Elizabeth  2002.  more  than  any  of  the  rest." 

At  the  trial  it  was  objected,  first,  that  an  advowson  in  gross 
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does  not  pass  under  the  word  ''  tenements";  secondly,  that  there 
are  no  words  of  limitation,  and  that  therefore  these  parties  did 
not  take  to  them  and  their  heirs,  as  stated  in  the  declaration, 
but  an  estate  for  life  only.  Upon  this  objection  the  plaintiff  was 
nonsuited,  and  a  motion  has  now  been  made  to  set  the  nonsuit 
aside. 

As  to  the  first  point,  it  is  admitted  that  an  advowson  appendant 
to  a  manor  lies  in  tenure,  and  therefore  would  pass  under  the 
word  "tenement."  But  neither  Lord  Coke  nor  Blackstone 
make  any  distinction  between  advowsons  in  gross  and  advowsons 
appendant;  and  if  one  lies  in  tenure,  so  must  the  other.  In 
Go.  Litt.  85  a,  we  find  the  ^following  passage :  "  If  an  advowson 
be  holden  by  knight's  service."  In  2  Black.  16,  ''tenement 
signifies  every  thing  that  may  be  holden ;  "  and  in  page  17,  ''so 
is  an  advowson  a  tenement."  But  if  an  advowson  in  gross 
cannot  lie  in  tenure,  neither  can  an  advowson  appendant. 

It  may  be  urged  that  there  can  be  no  services  for  an  advowson, 
and  that  nothing  can  lie  in  tenure  unless  there  can  be  services 
for  it ;  that  it  is  the  manor  only  that  is  a  tenement,  and  not  the 
advowson  appendant  to  it. 

But  Lord  Coke  carries  the  import  of  the  word  "tenement** 
■  beyond  things  that  lie  in  tenure. 

Co.  Litt.  6  a,  "Tenement  is  a  large  word  to  pass  not  only 
inheritances  which  are  holden,  but  offices,  rents,  commons,  and 
the  like,  wherein  a  man  hath  any  frank  tenement,  and  whereof 
he  is  seised  ut  de  libera  tenemento,** 

If  tenementum  in  an  Act  of  Parliament  includes  advowsons,  it 
certainly  will  pass  them  in  a  will  in  which  a  testator  shews  that 
he  did  not  mean  to  leave  any  of  his  property  undisposed  of. 
Now,  no  man  can  doubt  that  advowsons  may  be  entailed.  From 
the  beginning  to  the  end  of  the  stat.  De  Donis,  13  Edw.  I.  c.  1, 
in  which  the  Legislature  proposed  to  fetter  all  the  property  of 
the  country,  there  is  no  other  word  but  tenementum.  We  should 
therefore  unsettle  estates  if  we  held  that  an  advowson  was  not  a 
tenement.  Lord  Coke,  in  his  first  Inst.  (19  b),  commenting 
upon  the  word  tenementum^  says,  "  This  is  the  only  word  which 
the  said  stat.  of  Westminflter  2nd,  that  created  estates  tail,  useth ; 
and  it  includeth  not  only  all  corporeal  inheritances  which  are  or 
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may  be  holden,  but  also  all  inheritances  issuing  out  of  any  of 
those  inheritances,  or  concerning  or  annexed  to,  or  exerciseable 
within  the  same,  though  they  lie  not  in  tenure,  as  rents,  estovers, 
commons,  or  other  profits  granted  out  of  land  or  oflSces  or 
dignities  which  concern  *land  or  certain  places."  An  advowson 
concerns  land,  and  a  certain  place. 

The  old  cases  are  all  collected  in  Viner's  Abr.  tic.  Tenure  (B). 
From  most  of  these,  though  some  are  conflicting,  it  appears  that 
advowsons  in  gross,  as  well  as  appendant,  lie  in  tenure. 

The  modern  cases  on  the  subject  are  few ;  but  in  Westfaling  v. 
Westfaling,^^  Lord  Hakdwicke  says,  "An  advowson  will  not  pass 
by  the  word  '  lands,'  although  it  will  by  tenements  and  heredita- 
ments." 

The  obvious  meaning  of  this  is  that  it  will  pass  either  by 
tenements  or  hereditaments ;  for  it  does  not  require  both.  In 
Kenseyv,  Langhom,l  indeed,  it  appears  by  a  note  in  Mr.  Griffith's 
edition  that  the  words  of  the  will  were,  **  lands,  tenements,  and 
hereditaments."  But  the  Judges  of  the  King's  Bench,  and  the 
Chancellor  following  them,  must  have  been  of  opinion  that  the 
advowsons  did  not  pass,  only  because  what  was  given  to  the 
trustees  was  given  to  raise  money,  and  none  could  be  raised  from 
a  void  church. 

As  to  the  objection  that  a  fee  did  not  pass  in  the  purparty,  it 
is  clear  from  the  introductory  words  of  the  will,  from  the  testator's 
giving  other  estates  expressly  for  life,  from  the  charges  on  them, 
from  the  giving  the  Is.  to  his  heir  out  of  one  of  his  estates,  from 
there  being  no  devise  over,  and  from  the  terms  of  the  residuary 
clause,  that  the  testator  meant  to  give  his  nieces  the  fee. 

The  words  of  the  will  in  Doe  d.  Pemvarden  v.  Gilbert,^  which 
this  Court  held  passed  a  fee,  were  not  so  strong  as  these  in  this 
will.  I  agree  with  the  Judges  in  that  case,  that  we  can  derive 
little  assistance  from  decisions ;  we  must  look  at  the  will,  and 
consider  the  intention  of  the  testator,  and  if  possible  carry  it  into 
effect.  But  all  the  testator's  lands  were  to  be  sold  for  payment 
of  his  *debts,  if  necessary,  and  the  residuary  devise  is  subject  to 
this  charge.     In  Doe  v.  SneUingW  Lord  Ellbnborough  says,  *'The 


GrULLY 

Bishop  of 

EXBTBB. 


[  •297  ] 


[  ♦298  ] 


t  3  Atk.  464. 

I  Cas.  temp.  Talb.  143. 


§  3  Brod.  &  Bing.  85. 
II  5  East,  87,  91. 


570 


1827.     C.  P.    4  BING.  298. 


[B.B. 


Gully 

V. 

Bishop  of 

EXETEB. 


question  hath  always  been  whether  the  charge  is  to  be  paid  oat 
of  the  rents  and  profits  of  the  estate,  or  whether  it  is  to  be  paid 
by  the  devisee  at  all  events."  Here  it  is  to  be  paid  by  the  devisee 
at  all  events,  and  therefore  a  fee  passes.     *     *    * 

Rule  absolute  for  a  new  trial. 


1827. 
June  28. 

[301] 
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GIBBONS  V.  EULE.+ 

(4  Bing.  301—308 ;  S.  C.  12  Moore,  539 ;  5  L.  J.  C.  P.  176.) 

A  sliip-broker  is  not  within  the  various  Acts  for  the  admission  and 
regulation  of  brokers. 

The  defendant,  a  ship-broker,  whose  business  it  is  to  procure 
freight  and  passengers  for  ships,  sued  the  defendant,  a  ship- 
owner, for  services  of  that  description. 

The  declaration  was  in  the  common  form,  for  work  and  labour 
done  by  the  plaintiff  about  the  business  of  the  defendant,  at  his 
request,  and  for  certain  commission  or  reward  due  and  of  right 
payable  from  the  defendant  to  the  plaintiff  in  respect  thereof. 
Plea,  general  issue. 

At  the  trial  before  Best,  Gh.  J.,  Guildhall  sittings  in  Easter 
Term  last,  it  appeared  that  the  plaintiff  had  procured  freight  for 
the  defendant,  but  he  had  never  been  admitted  in  the  court  of 
mayor  and  aldermen  to  practise  as  a  broker.  The  learned  Chief 
Justice  thinking  this  a  fatal  objection  to  his  demand,  the  plaintiff 
was  nonsuited,  with  liberty  for  him  to  move  to  set  the  nonsuit 
aside  and  enter  a  verdict  instead. 

By  statute  1  Jac.  I.  c.  21,  it  appears  that  for  several  hundred 
years  prior,  the  lord  mayor  and  aldermen  of  the  city  had  been 
accustomed  to  select  out  of  the  companies  *of  the  city  persons 
to  be  presented,  by  at  least  six  persons,  to  be  brokers,  who 
were  permitted  and  admitted  "to  use  and  demean  themselves 
uprightly  and  faithfully  between  merchant  EngUsh  and  merchant 
strangers  and  tradesmen,  in  the  contriving,  making,  and  con- 
cluding bargains  and  contracts  to  be  made  between  them  concern- 
ing their  wares  and  merchandize  to  be  bought  and  sold,  and 

t  This  case  can  have  no  direct  Vict.  c.  60  and  47  &  48  Vict.  c.  3). 
application  since  the  London  Brokers  It  may  possibly  still  have  some 
Belief  Acts,  1870  and  1874  (33  &  34      indirect  application.— E.  C. 
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contracted  for  within  the  city  of  London,  and  monies  to  be      Gibbonb 
taken  up  by  exchange  between  such  merchant  and  merchants        rule. 
and  tradesmen ;  and  that  those  kind  of  persons  so  presented, 
allowed,  and  sworn  to  be  brokers,  have  had  and  borne  the  name 
of  brokers,  and  have  been  known,  called,  and  taken  for  brokers, 
and  dealing  in  brokerage  and  brokery." 

And  by  the  last  section  it  is  enacted,  that  nothing  therein 
contained  **  shall  be  prejudicial  or  hurtful  to  the  ancient  trade 
of  brokers  within  the  city  of  London,  using  and  exercising  the 
ancient  trade  of  brokers  between  merchant  and  merchant,  or 
other  traders  or  occupiers  within  the  said  city  and  the  liberties 
thereof,  being  selected  as  therein  mentioned." 

By  the  6  Ann.  c.  16,  s.  4,  it  is  enacted,  "  That  from  and  after 
the  determination  of  the  present  session  of  Parliament  all  persons 
that  shall  act  as  brokers  within  the  city  of  London  and  liberties 
thereof  shall  from  time  to  time  be  admitted  so  to  do  by  the  court 
of  mayor  and  aldermen  of  the  said  city  for  the  time  being,  under 
such  restrictions  for  their  honest  and  good  behaviour  as  that 
court  shall  think  fit  and  reasonable,  and  shall,  upon  such  their 
admission,  pay  to  the  chamberlain  of  the  said  city  for  the  time 
being,  for  the  uses  hereinafter  mentioned,  the  sum  of  40s.,  and 
also  yearly  pay  to  the  said  uses  the  sum  of  40«.  upon  the  29th 
day  of  September  in  every  year." 

By  the  fifth  section  it  is  enacted,  "That  if  any  person  or 
persons,  from  and  after  the  determination  of  the  *present  session  [  ♦803  ] 
of  Parliament,  shall  take  upon  him  to  act  as  a  broker,  or  employ 
any  other  under  him  to  act  as  such  within  the  said  city  and 
liberties,  not  being  admitted  as  aforesaid,  every  such  person  so 
offending  shall  forfeit  and  pay  to  the  use  of  the  said  mayor  and 
commonalty  and  citizens  of  the  said  city,  for  every  such  offence, 
the  sum  of  252.,  to  be  recovered  by  action  of  debt  in  the  name  of 
the  chamberlain  of  the  said  city,  in  any  of  her  Majesty's  courts 
of  record,  in  which  no  protection,  essoign,  or  wager  of  law  shall 
be  allowed,  or  any  more  than  one  imparlance."  This  Act  of 
Parliament  (as  expressed  in  the  preamble)  was  passed  in  favour 
of  the  city  for  the  purpose  of  indemnifying  it  against  the  loss 
which  it  sustained  in  consequence  of  being  deprived  of  the  right 
of  garbling  spices,  &c.     The  Legislature  apparently  intended  that 
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Gibbons      an  equivalent  should  be  paid  by  a  duty  on  those  persons  who 
Rule.        acted  as  brokers  of  garbled  articles. 

By  the  67  Geo.  III.  c.  Ix.  the  fee  of  admission  of  brokers  is 
increased  to  52.,  and  by  the  second  section  it  is  enacted, 

**  That  so  much  of  the  recited  Act  of  6  Ann.  c.  16,  as  imposes 
a  penalty  of  252.  upon  any  person  who  shall  take  upon  him  to 
act  as  a  broker,  or  employ  any  person  under  him  to  act  as  such, 
not  being  admitted  in  pursuance  of  the  said  recited  Act,  shall  be, 
and  the  same  is  hereby  repealed ;  and  that  from  and  after  the 
passing  of  this  Act,  if  any  person  shall  take  upon  him  to  act  as 
a  broker,  or  employ  or  cause,  permit  or  suffer,  any  person  or 
persons  to  be  employed  with,  under,  or  for  him,  to  act  as  such 
within  the  city  and  liberties,  not  being  admitted  in  pursuance 
of  the  said  recited  Act,  every  such  person  so  offending  shall 
forfeit  and  pay  to  the  use  of  the  mayor  and  commonalty  and 
citizens  of  the  said  city,  for  every  such  offence,  the  sum  of  1002., 
to  be  recovered  by  action  of  debt  in  the  name  of  the  chamberlain 
of  the  said  city,  in  any  of  his  Majesty's  Courts  of  record,  in 

[  *304  ]       which  no  protection,  essoign,  *or  wager  of  law  shall  be  allowed, 
or  any  more  than  one  imparlance." 

Toddy,  Serjt.,  in  Easter  Term,  moved  to  set  aside  the 
nonsuit;  and  referring  to  the  preceding  Acts  of  Parliament, 
contended,  that  the  plaintiff  was  not  a  broker  within  the  meaning 
of  any  of  them ;  and  he  alleged  that  the  point  had  been  decided 
in  1820,  in  the  Mayor  of  London  v.  Cuffe.f  In  that  case  an 
action  for  penalties  had  been  brought  against  the  defendant  for 
having,  without  admission  by  the  Court  of  lord  mayor  and  alder- 
men, acted  as  a  broker  in  the  procurement  of  freight,  passengers, 
and  cargo ;  and  the  plaintiff  was  nonsuited  by  Abbott,  Ch.  J.,  on 
the  ground  that  the  Acts  relating  to  brokers  did  not  apply  to 
ship-agents. 

A  rule  nisi  having  been  granted, 

Wilde,  Serjt.,  who  shewed  cause,  relied  on  the  statute 
57  Geo.  in.  c.  Ix.  s.  2,  which  was  general  in  its  terms,  and  not 
confined  by  its  preamble  like  the  6  Ann.  c.  16,  to  brokers  of 

t  Not  reported. 
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garbled  articles  :  he  then  argued,  that  all  contracts  made  in  con-      Gibbons 
travention  of  the  provisions  of  a  statute  were  void,  and  he  cited        rule. 
the  language  of  Lord  Holt  in  BartUtt  v.  Vinor^\ — Hinckley  v. 
Walton,l  Drury  v.  Defontaine,^  Langton  v;  Hiighes.W 

Toddy,  Serjt.,  in  support  of  the  rule,  insisted  that  all  the 
Acts  were  in  pari  materia;  and  with  respect  to  the  cases  cited,  he 
distinguished  between  contracts  by  persons  prohibited  to  enter 
into  them,  and  contracts  on  subject-matters  prohibited,  arguing 
that  the  latter  only  were  void,  and  that  the  former  were  available 
though  the  parties  contracting  might  be  liable  to  punishment : 
*as  in  Johnson  v.  Hudson,^  where  it  was  holden,  that  an  [  *305  ] 
unUcensed  dealer  in  tobacco  might  sue  for  tobacco  he  had 
sold. 

Best,  Ch.  J. : 

This  was  an  action  to  recover  a  sum  claimed  by  the  plaintiff, 
for  his  trouble  in  procuring  freight  and  passengers  for  a  ship 
belonging  to  the  defendant. 

At  the  trial  before  me  at  Guildhall  it  was  objected,  that  as  the 
bill  was  for  brokerage,  and  as  the  plaintiff  had  not  been  admitted 
a  broker,  pursuant  to  the  statute  6  Ann.  c.  16,  s.  4,  his  acting  as 
such  was  illegal,  and  that,  consequently,  this  action  would  not 
lie.  Upon  looking  into  the  Act,  we  are  all  of  opinion  that  the 
plaintiff  is  not  a  broker  within  the  meaning  of  the  Statute  of 
Anne.  That  is  a  penal  Act,  and  must  receive  a  strict  construc- 
tion. Before  we  subject  the  plaintiff  to  its  provisions  we  must 
be  satisfied  that  he  comes  within  the  letter  as  well  as  the  spirit 
of  the  Act.  But  it  does  not  appear,  that  at  the  time  of  passing 
that  Act  there  existed  any  class  of.  persons  carrying  on  the 
plaintiff's  vocation.  Merchants  then  transacted  their  own  busi- 
ness, and  did  not  load  the  commerce  of  the  country  with  heavy 
commissions  unnecessarily  paid.  Undoubtedly,  persons  engaged 
in  procuring  freight  for  ships,  and  in  conducting  their  transfer, 
are  now  styled  brokers  in  ordinary  language,  and  perhaps  in 
some  recent  statutes;    but  they  are  not  brokers  in  the  legal 

t  Carth.  252.  Sjnirrow,  pp.  514,  517  above.] 

t  3  Taunt.  13 ..  ||  14  R.  R.  531  (1  M.  &  S.  593). 

§  1   Taunt.   131.      [See  Smith  v.         «[  10  R.  R.  465(11  East,  180). 
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GiBBOKB     acceptation  of  the  term  before  the  passing  of  the  Statute  of  Anne. 

Rule.  Spelman  calls  a  broker  Proxineta,  and  the  word  seems  to  have 
been  applied  to  persons  engaged  in  business  in  general;  but 
originally  it  signified  a  retailer  or  pedlar.  Such  persons  being 
conversant  with  traflBc  were,  probably,  afterwards  employed  by 

[  •soe  ]  the  great  merchants,  to  assist  them  in  disposing  *of  their  com- 
modities; but  their  business  was  confined  to  buying  and  selling 
of  goods.  In  process  of.  time  the  class  of  exchange  brokers  arose, 
and,  much  later,  pawnbrokers.  In  Jacob's  Law  Dictionary, 
brokers  are  described,  "  Those  who  make  bargains  in  matters  of 
money  or  merchandize;"  and  he  enumerates  ** exchange-brokers, 
corn-brokers,  pawn-brokers."  In  Blunt's  Law  Dictionary,  we 
find  "  exchange  brokers,  mediators  in  any  contract  of  buying  and 
selling,  or  contracts  of  marriage,  and  pawnbrokers."  In  Cowell 
the  same  description ;  but  he  adds,  "  that  pawnbrokers  are  not 
of  the  same  antiquity  as  the  others." 

According  to  all  these  definitions,  therefore,  brokers  are 
persons  concerned  in  exchange,  or  in  buying  and  selling  goods ; 
and  the  statutes  have  adopted  these  definitions.  The  title  of 
1  Jac.  I.  c.  21,  is,  "  An  Act  against  brokers ;  "  and  the  preamble 
says, ''  Forasmuch  as  of  long  and  ancient  times  certain  freemen 
have  been  solicited  to  be  brokers,  and  have  taken  oaths,  *  to  use 
and  demean  themselves  uprightly  between  English  merchants 
and  merchant  strangers,  and  tradesmen,  in  making  contracts  to 
be  made  between  them,  concerning  their  wares  and  merchandizes 
to  be  bought  and  sold,  and  monies  to  be  taken  up  by  exchange 
between  such  merchant  and  merchants  and  tradesmen  ;  and  such 
persons  have  had  the  name  of  brokers,  and  have  been  known, 
called,  and  taken  for  brokers,  and  dealing  in  brokerage  and 
brokery,  who  of  ancient  times  used  to  sell  or  to  take  pawns,"  &c. 
Here,  therefore,  is  the  description  of  the  various  classes  of  brokers 
known  at  that  time.  The  statute  8  &  9  Will.  III.  c.  20,  speaks 
of  brokers  employed  in  bujdng  and  selling  tallies,  which  were  the 
Government  securities  of  that  time  ;  in  other  words,  stock-brokers. 
Then  an  expired  Act  of  the  same  reign,  8  &  9  Will.  III.  c.  82, 
entitled  "  An  Act  to  restrain  the  number  and  ill  practice  of  brokers 

[  *307  ]  and  stock-jobbers,"  after  reciting  "  that  brokers  had  *been 
anciently  admitted  for  the  making  and  concluding  bargains  and 
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contracts  concerning  goods,  wares,  and  merchandizes,  and  monies      Gibbokb 
taken  up  by  exchange  "  (these  words  are  nearly  the  same  as  those        rule. 
of  the  statute  of  James),  ''  and  for  negotiating  bills  of  exchange 
between  merchant  and  merchant,  that  these  have  been  used  to 
raise  and  fall  the  value  of  tallies.  Government  debts,  and  bank 
stock  for  their  own  private  interest ;  " — with  a  view  to  prevent 
the  increase  and  regulate  the  practice  of  these  persons,  proceeds 
to  say,  **  that  no  person  shall  exercise  the  business  of  a  broker, 
or  act  as  such  in  the  money  bargains  concerning  wares  and  mer- 
chandizes to  be  bought  and  sold,  or  monies  to  be  taken  up  by 
exchange  or  tallies  *' — and  then  enumerates  various  sorts  of  bills 
and  securities  for  money  then  bought  and   sold, — *'  until  that 
person  be  admitted  a  broker."    Then  it  requires  from  him  an  oath 
and  bond  duly  to  practise  the  business  of  a  broker,  according  to 
the  provisions  of  that  statute.     But  all  its  provisions  apply  to 
persons  buying  and  selling  goods  or  Government  securities,  and 
not  to  ship-brokers.     This  statute,  which  was  in  force  only  three 
years,  was  followed  by  the  6  Ann.  c.  16,  one  object  of  which  was, 
to  compensate  the  then  existing  garbler  of  spices,  and  another,  to 
supply  the  place  of  the  expired  statute  of  William.    It  accordingly 
prescribes  regulations  for  the  class  of  brokers,  which  must  mean 
persons  then  known  to  the  law  of  the  country  as  such,  referred  to 
in  different  statutes,  and  described  by  the  law  writers.     But  at 
that  time  ship-brokers  did  not  exist.     The  exporters  and  importers 
of  goods  had  ships  of  their  own,  or  if  they  hired  them,  hired  with- 
out the  intervention  of  an  agent.     In  Jansen  v.  GTeen,\  which 
was  an  action  for  penalties  against  a  party  for  acting  as  a  stock- 
broker, without,  being  sufficiently  authorized.  Lord  Mansfield 
*said,  "  Sir  J.  Barnard's  Act  is  conclusive  :  it  directs  that  every       [  ♦308  ] 
broker  or  other  person,  who  shall  negotiate  or  act  as  a  broker, 
receiving  brokerage,  in  the  buying  or  selling,  or  otherwise  dis- 
posing of  any  of  the  said  public  or  joint  stocks,  or  other  public 
securities,  shall  keep  a  book,  which  shall  be  called  the  '  broker's 
book.'     Can  words  more  strongly  express  what  the  Parliament 
meant  by  a  broker  ?  " 

And  Yates,  J.  said,  "  We  will  follow  the  parliamentary  idea  of 
a  broker."     We  must  do  the  same  thing  ;  but  we  shall  not  pursue 

t  4  Burr.  2103. 
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Gibbons     the  parliamentary  idea  of  the  word  broker,  if  we  include  a  party 

Rule.        ^^^  neither  buys  nor  sells,  but  is  merely  concerned  in  the  hiring 

and  management  of  ship-property. 

The  67  Geo.  III.  c.  6,  is  expressly  applied  to  such  brokers  as 

come  within  the  provisions  of  the  statute  of  Anne,  specifying 

persons  *' admitted  brokers  in  pursuance  of  the  said  Act."     It 

then  repeals  the  penalty  created  by  that  Act ;  and  provides,  that 

persons  acting  as  brokers,  not  being  admitted  in  pursuance  of 

that  Act,  sliall  forfeit  lOOZ.     The  Court  is  therefore  of  opinion, 

that  persons  following  the  vocation  of  the  plaintiff  are   rather 

agents  than  brokers  ;  that  at  all  events  they  are  not  such  brokers 

as  were  contemplated  by  the  statute  of  Anne,  and  that  therefore 

the  rule  for  setting  aside  the  nonsuit  in  this  cause  must  be  made 

absolute. 

Rule  absolute  accordingly. 


1827.  BEESTON   V.   COLLYEB.t 

June  80. 

(4  Bing.  309—313 ;  S.  C.  12  Moore,  552  ;  5  L.  J.  C.  P.  180;  S.  C.  at  Nisi 

[  309  ]  PriuB,  2  Car.  &  P.  607.) 

Tho  plaintiff,  commencing  his  servioe  in  March,  served  the  defendant, 
an  army  agent,  for  many  years  in  the  capacity  of  his  clerk.  In  1811 
plaintiff's  salary  was  paid  quarterly  :  for  the  last  six  years  before  1826, 
it  was  paid  monthly.  Defendant  having  dismissed  the  plaintiff  in 
December,  1826,  witJiout  assigning  any  reason :  Held,  that  there  was 
an  implied  ye€u*ly  hiring;  that  defendant  must  pay  the  salary  till 
March,  and  that  Uie  contract  need  not  be  in  writing. 

This  was  an  action  bf  assumpsit,  brought  by  a  clerk  to  an 
army-agent  for  an  alleged  breach  of  contract,  in  discharging  the 
plaintiflf  before  the  end  of  the  year  which  he  claimed  to  serve 
under  a  yearly  hiring. 

The  declaration  stated,  in  all  the  counts,  that  the  defendant, 
on  the  Ist  of  March,  1793,  retained  the  plaintiff  in  his  service  as 
a  clerk,  at  a  certain  salary,  **  for  one  whole  year  from  the  day 
and  year  aforesaid,  and  afterwards  as  long  as  the  plaintiff  and 
defendant  should  respectively  please,  until  the  expiration  of  the 
current  year  from  the  said  Ist  of  March;"  that  the  plaintiff 

tCitedin  judgment  of  Hawkins,  J.,      48  L.  J.  Ex.  459.— R.  C. 
Daveyy,  Shannon  (1879)  4  Ex.  D.  81 ; 
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stayed  in  the  defendant's  service  on  the  terms  aforesaid  until  the      Beesfon 
28rd  of  December,  1826,  and  was  willing  to  continue  until  the      collyeb, 
expiration  of  the  current  year  on  the  1st  of  March,  1827,  but 
that  defendant  discharged  him  on  the  23rd  of  December,  1826. 

At  the  trial  of  the  cause  before  Best,  Ch.  J.,  Middlesex  sittings 
in  this  Term,  the  plaintiff's  son  proved  a  quarterly  payment  of 
125Z.  on  the  24th  June,  1811,  and  that  there  were  entries  of 
quarterly  payments  in  that  year  in  the  defendant's  books,  but 
that  during  the  last  six  years  the  salary  had  been  received 
monthly  on  the  25th  of  the  month :  he  remembered  his  father 
in  the  defendant's  service  since  1806.  On  the  28rd  of  December, 
1826,  he  received  his  discharge. 

The  Chief  Justice  told  the  jury,  that  the  payment  of  the 
quarter's  salary  in  1811  was  evidence  of  a  yearly  hiring, 
although  the  salary  was  afterwards  paid  monthly.  That  the 
general  rule  was,  that  if  a  servant  were  hired,  he  was  deemed 
to  be  hired  for  a  year,  under  certain  qualifications  ;  and  though 
the  usual  contract  with  *menial  servants  was  for  a  month's  [  'Sio  ] 
wages  or  a  month's  warning,  it  was  not  the  case  with  servants 
of  the  plaintiff's  description. 

The  jury  having  found  a  verdict  for  the  plaintiff — 83Z. 
damages, — 

Wilde,  Serjt.  moved  to  set  aside  this  verdict,  and  enter  a 
nonsuit,  on  the  ground,  that  in  the  absence  of  any  evidence  of 
an  express  hiring  for  a  year,  there  was  no  reason  for  implying  a 
yearly  hiring  under  the  circumstances  of  the  present  case,  and 
the  less  so,  as  the  later  and  more  numerous  payments  had  all 
been  monthly :  he  also  objected,  that  there  was  no  count  in  the 
declaration  applicable  to  such  a  hiring.  A  rule  was  granted ; 
against  which 

Spankie,  Serjt.  shewed  cause.     In  support  of  the  rule, 

Wilde  urged,  that  at  the  utmost,  the  declaration  stated  only 
a  contract  for  one  year,  but  nothing  to  shew  that  the  hiring  was 
to  be  yearly  after  the  expiration  of  the  first  year.  In  Johnstone  v. 
Hiidl€stone,\  where  there  was  a  question,  whether  a  hiring  of 

t  28  fi.  E.  505  (4  B.  &  C.  922). 
R.R. VOL.    XXIX.  37 
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Bbebton  certain  premises  were  from  year  to  year  or  not,  the  demise  was 
coLLTEB.  ^^0^  ^h^  2^^h  of  March  for  one  year  next  ensuing,  and  so  from 
year  to  year,  for  so  long  as  the  landlord  and  tenant  should 
respectively  please.  That  was  holden  to  constitute  a  tenancy 
from  year  to  year ;  but  the  declaration  in  the  present  case  said 
nothing  of  any  contract  from  year  to  year ;  and  even  had  that 
been  so,  it  was  doubtful  whether  a  contract  for  a  service,  which 
was  not  to  be  completed  within  a  year,  could  be  supported  in  law 
without  a  writing  ;  for  in  Bracegirdle  v.  Heald,\  it  was  held,  that 
[  ♦311  ]  a  contract  for  a  year's  service,  to  commence  *at  a  subsequent 
day,  being  a  contract  not  to  be  performed  within  a  year,  was 
within  the  fourth  section  of  the  Statute  of  Frauds,  and  must  be 
in  writing. 

Best,  Ch.  J.  : 

I  entertain  no  doubt  on  the  law  or  justice  of  this  case.  The 
defendant  has  not  suggested  any  reason  for  ending  the  service  of 
the  plaintifif ;  and  it  would  be,  indeed,  extraordinary,  if  a  party 
in  his  station  of  life,  could  be  turned  off  at  a  month's  notice, 
like  a  cook  or  scullion. 

If  a  master  hire  a  servant,  without  mention  of  time,  that  is  a 
general  hiring  for  a  year,  and  if  the  parties  go  on  four,  five,  or 
six  years,  a  jury  would  be  warranted  in  presuming  a  contract  for 
a  year  in  the  first  instance^  and  so  on  for  each  succeeding  year, 
as  long  as  it  should  please  the  parties :  such  a  contract  being 
implied  from  the  circumstances,  and  not  expressed,  a  writing  is 
not  necessary  to  authenticate  it.     It  is  not  necessary  for  us  now 
to  decide,  whether  six  months,  three  months,  or  any  notice,  be 
requisite  to  put  an  end  to  such  a  contract,  because  under  the 
circumstances  of  the  present  case,  after  the  parties  had  consented 
to  remain  in  the  relation  of  employer  and  servant  from  1811  to 
1826,  we  must  imply  an  engagement  to  serve  by  the  year,  unless 
reasons  are  given  for  putting  an  end  to  the  contract.     The 
defendant  put  an  end  to  this  engagement,  without  assigning  any 
reason,  and  the  jury,  therefore,  were  warranted  in  the  fijidrng 
they  have  come  to.     The  principles  upon  which  the  action  for 
use  and  occupation  proceed  are  the  same  as  those  which  formed 

t  19  B.  R.  442  (1  B.  &  Aid.  722). 
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the  ground  of  my  direction  to  the  jury  upon  the  present  occasion.      Beeston 
The  contract  is  for  a  year  at  first,  and  if  the  parties  do  not  dis-      collybr. 
agree,  it  goes  on  from  one  year  to  another.     It  is  true  that  one 
of  the  incidents  of  a  tenancy  of  this  kind  is,  tTiat  it  can  only  be 
determined  by  a  half  year's  notice,  concluding  with  that  day  on 
which  the  tenancy  ^commenced.     We  do  not  say  that  such  terms       [  *3i2  ] 
are  to  be  engrafted  on  contracts  for  the  hire  of  servants.     But  the 
contract  between  the  parties  in  this  cause  has  been  accurately 
described,  in  the  first  count  of  the  declaration,  as  a  contract  for 
one  whole  year,  and  afterwards  as  long  as  the  plaintiff  .and 
defendant  should  respectively  please,  until  the  expiration  of  the 
current  year  from  the  1st  of  March  :  that  allegation  has  been 
proved  in  evidence  by  acts  from  which  such  a  contract  would  be 
implied,  and  being  so  implied,  it  was  not  necessary  that  it  should 
be  reduced  into  writing. 

Park,  J.  : 

We  do  not  decide  what  notice  to  quit,  if  any,  is  requisite  under 
a  hiring  like  this  ;  but  the  question  is,  whether  the  plaintiff,  who 
has  served  his  employer  so  many  years,  can  be  turned  off  without 
any  reason  being  assigned?  Here  there  is  evidence  that  the 
salary  was  once  paid  quarterly,  and  though  it  was  afterwards  paid 
monthly,  yet  as  there  was  no  change  in  the  nature  of  the  plaintiff's 
employment,  such  payment  is  perfectly  consistent  with  a  yearly 
hiring,  and  might  have  been  made  for  the  convenience  of  the 
plaintiff.  If  any  ground  had  been  assigned  for  the  plaintiff's 
dismissal,  the  decision  might  have  been  different,  but  not  the 
sUghtest  reason  is  given.  There  was  evidence  to  go  to  the  jury  of 
a  hiring  for  a  year,  and  I  approve  of  their  finding.  Persons  in 
the  situation  of  the  plaintiff  must  be  supposed  to  possess  superior 
acquirements,  and  are  entitled  to  more  respect  than  to  be  turned 
off  without  any  reason  being  assigned. 

BURBOUGH,   J.  : 

I  can  discover  no  objection  to  the  declaration,  and  the  evidence 
adduced  at  the  trial  has  been  sufficient  to  prove  it.  Unless 
reasonable  notice  were  given,  or  ground  for  dismissal  assigned, 
the  defendant  was  bound  to  go  on  to  the  end  of  the  year. 

37—2 
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BVE8T0N      Gasblee,  J.  : 

CoLLTKB.  There  can  be  no  doubt  that  a  general  hiring  is  a  hiring  for  a 
L  S18  J  year.  In  domestic  service  there  is  a  common  understanding 
that  such  a  contract  may  be  dissolved  on  reasonable  notice  ;  as  a 
month's  warning,  or  a  month's  wages.  There  does  not  appear  to 
be  any  such  practice  with  respect  to  servants  in  husbandry,  and  we 
have  no  evidence  what  is  the  custom  with  clerks.  We  must, 
therefore,  decide  this  case  according  to  the  general  rule,  and  hold 
the  contract  between  the  parties  to  be  a  hiring  for  a  year. 

liule  discharged. 


C.  p.   MICHAELMAS  TERM. 


1827.  MOUNT   V.  HARRISON. 

Aav^O.  ^^  ^^^  388—390;  S.  C.  1  Moore  &  Payne,  14;  6  L.  J.  C.  P.  6.) 

[  ^^8  J  Abandonment  is  not  necessary  upon  a  loss  in  an  insurance  on  freight. 

Assumpsit  on  a  policy  of  insurance  on  freight,  per  the  ship 
OKre  Branch. 

At  the  trial  before  Park,  J.,  London  sittings  after  Trinity  Term, 
it  appeared  that  the  Olive  Branch  was  driven  on  shore  in  Table 
Bay,  Cape  of  Good  Hope,  by  a  tremendous  storm,  on  the  2l8t  of 
July,  1822,  and  imbedded  eight  feet  in  the  sand  above  high-water 
mark,  very  much  strained  and  damaged;  that  the  cargo,  one 
third  of  which  was  on  board  and  the  rest  engaged,  was  sent 
to  England   by  another  vessel;   that  surveys  were  made,  and 
experienced  persons  being  of  opinion  that  the  ship  could  not  be 
got  off  except  at  a  ruinous  topense,  she  was  sold  by  the  captain 
a  week  or  ten  days  after  the  stranding ;  that  the  purchasers  got 
her  off  in  about  three  months,  after  several  unsuccessful  attempts ; 
and  that  being  then  repaired,  she  afterwards  performed  many 
voyages.     The  captain  effected  the  sale  bond  Jide,  as  the   best 
course  at  the  time,  for  the  interest  of  all  parties. 

On  the  part  of  the  defendant  it  was  objected,  first,  that  there 
ought  to  have  been  an  abandonment  of  the  freight ;  and,  secondly, 
that  as  the  vessel  was  repaired  by  the  purchasers,  and  despatched 
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on  new  voyages,  there  could  not  have  been  an  extreme  necessity       Mount 
for  the  sale  effected  by  the  captam,  in  which  case  only  would     hajlbibok, 
it  have  been  justifiable. 

The  learned  Judge,  on  the  authority  of  Idle  v.  Royal  Exchange 
Assurance  Company,^  and  Green  v.  Royal  Exchange  Assurance 
Company, I  directed  the  jury,  that,  under  the  circumstances  of 
this  case,  an  abandonment  ♦of  freight  was  not  necessary,  and  [  *389  ] 
left  it  for  them  to  determine  whether  the  captain  was  justified  in 
selling  the  ship. 

A  verdict  having  been  found  for  the  plaintiff. 

Toddy,  Serjt.  moved  for  a  new  trial,  on  the  objections  above 
stated : 

There  ought  to  have  been  an  abandonment  of  the  freight.  A 
contract  of  insurance  is  only  a  contract  for  an  indemnity ;  but  the 
insured  receives  more  than  an  indemnity  if  he  obtains  the  amount 
of  the  freight,  without  the  expense  of  conveying  the  cargo,  and 
his  policy  is,  in  effect,  a  wagering  policy.  Therefore  in  Parnieter 
V.  Todhunter,%  Lord  Ellenbobough  held,  that  in  the  case  of  an 
insurance  on  freight,  the  insured  could  not  recover  as  for  a  total 
loss  without  an  abandonment,  if  the  goods  were  in  existence, 
although  both  ship  and  cargo  were  sold.  In  Idle  v.  Royal 
Exchange  Assurance  Company,  and  Green  v.  Royal  Exchange 
Assurance  Company,  it  was  only  determined  that  an  abandonment 
was  not  necessary  and  that  a  sale  of  the  ship  was  justifiable, 
xmder  the  peculiar  circumstances  of  those  cases  respectively. 

Park,  J. : 

I  think  there  ought  not  to  be  any  new  trial.  As  to  the 
abandonment,  confining  my  opinion  to  the  circumstances  of  this 
case,  I  think  it  was  not  necessary,  and  I  fully  concur  in  the 
decision  of  Idle  v.  Royal  Exclmnge  Assurance  Company.  That 
decision  is  only  met  by  the  Nisi  Prius  case  of  Panneter  v. 
Todhunter.  And  Gibbs,  Gh.  J.,  when  that  case  was  cited  in 
Green  v.  Royal  Exchange  Assurance  Company,  said,  he  could  not 

t  21  B.  B.  538  (8  Taunt.  755 ;  3      Marsh,  447). 
Moore,  115).  §  1  Camp.  541. 

I  16  R.  R.  571  (6  Taunt.  68 ;   1 
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Mount       understand    what    was    to  be  abandoned.      If,   as  has    been 

HABBiaoH.    insinuated,  the  not  requiring  an  abandonment  should  lead  to 

[  *390  ]       fraud,  that  may  be  enquired  of  in  the  particular  case.     *As  to 

the  propriety  of  the  sale,  I  thought  it  so  clear  that  I  did  not 

press  it  on  the  jury,  and  they  without  hesitation  found  for  the 

plaintiff. 

BURROUGH,  J. : 

The  necessity  of  the  sale  was  altogether  a  question  for  the 
jury.  As  to  the  abandonment,  I  thought  in  the  case  of  Idle  v. 
Royal  Exchange  Assurance  Company,  that  there  was  nothing  to 
abandon  in  an  insurance  on  freight,  and  I  am  of  the  same 
opinion  still. 

Gasblee,  J. : 

I  am  of  the  same  opinion  on  both  points.  With  respect  to 
the  freight  there  was  nothing  to  abandon,  for  the  goods  were 
immediately  put  on  board  another  ship,  and  the  underwriters 
could  have  gained  nothing  had  an  abandonment  been  made. 

Rule  refused. 


1827.  HUBBAED   V.   JACKSON,  t 

Nov,  10. 

(4  Bing.  390—391 ;  8.  C.  1  Moore  &  Payne,  11 ;  6  L.  J.  C.  P.  4 ;  S.  C.  at 

[  390  ]  Nifli  l*riu8,  3  Car.  &  P.  134.) 

A  bill  payable  to  the  order  of  the  drawer  having  been  dishonoured  by 
the  acceptor  and  paid  by  the  drawer  when  due :  Held,  that  the  drawer 
might  indorse  it  over  a  year  and  a  half  afterwards,  and  that  his  indorsee 
might  recover  against  the  acceptor. 

Assumpsit  on  a  bill  of  exchange,  drawn,  December  26,  1820, 
by  Melville  upon  and  accepted  by  the  defendant  for  SOZ.  three 
months  after  date,  payable  to  the  order  of  Melville. 

This  bill,  before  it  was  due,  Melville  indorsed  to  Wallace,  and 
the  defendant  having  dishonoured  it,  Wallace,  in  1821,  recovered 
the  amount  of  Melville,  with  costs.  About  a  year  and  a  half 
afterwards,  Melville  indorsed  it  to  the  plaintiff,  who  now  sued 
the  defendant. 

t  See  Bills  of  Exchange  Act,  1882,  s.  59  (2)  [h),  -  R.  C. 
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A  verdict  having  been  found  for  the  plaintiff  at  the  Guildhall     Hubbabd 
sittings  after  last  Term,  jacmok. 

Storks,  Serjt.  moved  to  set  aside  the  verdict,  and  enter  a  [  391 1 
nonsuit,  or  to  have  a  new  trial,  on  the  ground  that  Melville  had 
no  right  to  negotiate  the  bill  again  after  it  was  overdue  and  paid, 
if  such  negotiation  would  make  any  of  the  parties  liable  who 
w^ould  otherwise  have  been  discharged :  Beck  v.  RohUyA  He 
admitted,  however,  that  in  that  case  the  bill  was  drawn  payable 
to  the  order  of  a  third  person,  and  that  in  Callow  v.  Lawrencel 
it  was  holden  that  an  indorsee  who  pays  a  bill  may  indorse  or 
negotiate  it. 

The  Court  thought  the  case  of  Callow  v.  Lawrence  in  point, 
and  referred  to  the  language  of  Lord  Ellenborouoh,  who  said, 
"  A  bill  of  exchange  is  negotiable  ad  infinitum  until  it  has  been 
paid  by  or  discharged  on  behalf  of  the  acceptor.  If  the  drawer 
have  paid  the  bill,  it  seems  that  he  may  sue  the  acceptor  upon 
the  bill ;  and  if,  instead  of  suing  the  acceptor,  he  put  it  into 
circulation  upon  his  own  indorsement  only,  it  does  not  prejudice 
any  of  the  other  parties  who  have  indorsed  the  bill,  that  the 
holder  should  be  at  liberty  to  sue  the  acceptor.  The  case  would 
be  different  if  the  circulation  of  the  bill  would  have  the  effect  of 
prejudicing  any  of  the  indorsers." 

Rvle  refused. 


SAMUEL  BLACKBURN  v.  JOHN  BLACE:BURN.         Jsst. 

Nov.  19. 

(4  Bing.  395—409 ;  S.  C.  1  Moore  &  Payne,  33 ;   6  L.  J.  0.  P.  13 ;  8.  C.  at  

Nisi  Prius,  3  Car.  &  P.  146.)  C  395  ] 

A  jury,  directed  to  find  whether  a  libel  submitted  to  their  considera- 
tion were  a  priyileged  communication,  and  if  so,  whether  it  were 
attended  with  express  malice,  found  for  the  plaintiff  50/.  damages,  and 
that  the  defendant  was  not  actuated  by  express  malice  : 

Held,  that  the  plaintiff  was  entitled  to  retain  his  damages. 

Action  on  the  case  for  a  libel,  charging  the  plaintiff  with 
haying  committed  a  forgery,  to  which  the  defendant  pleaded, 
as  a  justification,  that  the  plaintiff  had  committed  a  forgery  in 

t  1  H.  Bl.  89,  n.  X  15  R.  E.  423  (3  M.  &  S.  95). 


/■ 
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Blackburn    the  manner  charged.     The  declaration  contained  no  allegation 

Blackbubk.  o*  special  damage. 

At  the  trial  before  Gaselee,  J.,  London  sittings  after  Trinity 
Term  last,  it  appeared  that,  in  the  beginning  of  1827,  the 
plaintiff,  a  dissenting  minister  and  candidate  for  the  charge  of  a 
congregation,  finding  that  rumours  had  been  circulated  to  his 
prejudice,  instituted  an  enquiry,  which  terminated  in  his  friends 
printing  and  circulating  among  the  congregation  [a  circular 
having  the  object  of  exonerating  him  from  certain  calumnies 
which  had,  as  the  circular  stated,  been  set  on  foot  by  the  defen- 
dant. The  circular  contained  a  satisfactory  explanation,  which 
was  proved  at  the  trial  to  l^e  correct,  of  the  circumstances  upon 
which  the  calumnies  had  been  based.  Some  weeks  after  this, 
the  defendant  addressed  to  the  authors  of  the  circular  a  letter 
.  (which  was  the  libel  complained  of),  purporting  to  be  a  defence 
of  his  own  conduct,  and  reiterating  and  justifying  the  calumnious 
statements  against  the  plaintiff,  which,  in  effect,  amounted  to  a 
charge  of  forgery] . 

[  ^^  ]  Gaselee,  J.  left  it  to  the  jury  to  determine  whether  the 

defendant's  letter  was  a  confidential  communication,  made  bona 
fide  in  answer  to  the  enquiries  instituted,  touching  the  plaintiff's 
conduct,  and  if  so,  whether  it  was  or  was  not  accompanied  with 
express  malice,  because  in  the  event  of  the  jury's  finding  express 
malice,  the  defendant  would  be  responsible,  even  though  the 
Court  should  be  of  opinion  that  the  communication  was  privi- 
leged. If  the  jury  should  be  of  opinion  that  the  communication 
was  not  called  for,  they  would  find  for  the  plaintiff. 

The  jury  found  for  the  plaintiff,  damages  50f.  They  found  also 
that  he  was  not  guilty  of  forgery,  and  that  defendant  was  not 
actuated  by  express  malice  ;  whereupon 

[  406  ]  Crossy  Serjt.  moved  for  a  rule,  calling  on  the  plaintiff  to  shew 

cause  why  the  verdict  should  not  be  entered  for  the  defendant  on 
the  general  issue,  and  for  the  plaintiff  on  the  special  pleas,  and 
the  award  of  damages  be  set  aside ;  or  why  the  verdict  should  not 
be  set  aside  and  a  new  trial  be  had.  The  ground  of  the  motion 
was  as  follows :  Malice  is  the  gist  of  an  action  for  libel :  Bull, 
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N.  P.  8,  9  ;  and  though,  when  there  is  no  finding  to  the  contrary,  Blackburn 
malice  may  be  implied  from  language  calculated  to  do  an  injury,  Blackburn. 
yet  such  implication  can  never  be  raised  contrary  to  an  express 
finding  that  no  malice  existed.  No  distinction  can  be  raised 
between  implied  and  express  malice,  or  malice  in  law  and  malice 
in  fact,  except  in  the  different  degrees  of  evidence  required  to 
establish  them,  the  latter  being  apparent,  the  former,  as  it  were, 
latent ;  but  the  sufficiency  of  the  evidence  is  plainly  a  question  for 
the  jury.  The  jury  in  the  present  case  having  found  there  was  no 
express  malice,  have  determined  upon  the  evidence,  and  have,  in 
effect,  found  for  the  defendant  on  the  general  issue ;  the  award 
of  damages  being  inconsistent  with  the  finding  of  no  malice,  more 
especially  as  no  special  damage  has  been  alleged. 

A  rule  nisi  having  been  granted, 

Wilde,  Serjt.,  on  shewing  cause,  contended,  that  the  first  and 
chief  question  left  to  the  jury  having  been,  whether  the  defen- 
dant's communication  was  confidential  and  privileged  ?  the  ver- 
dict of  the  jury  on  the  general  issue,  and  the  award  of  damages, 
had  reference  to  that  question,  and  was,  in  effect,  a  finding  that 
the  communication  was  not  privileged ;  in  which  case  the  expres- 
sions employed  were  such  as  to  entitle  the  plaintiff  to  damages, 
even  though  they  were  not  the  result  of  express  malice.  They 
were,  indeed,  such,  that  if  accompanied  with  malice,  the  plaintiff 
would  have  been  equally  entitled  to  recover,  even  if  the  commu- 
nication had  been  found  *a  privileged  one ;  and  it  was  manifestly  C  •^O^  ] 
with  a  view  to  the  possible  determination  of  the  Court  on  the  sub- 
ject of  privileged  communication,  that  the  jury  had  considered 
the  question  of  express  malice.  As  there  could  be  no  pretence  for 
calling  the  defendant's  unsolicited  letter  a  privileged  communica- 
tion, the  plaintiff  was  entitled  to  recover  for  the  injury  unavoid- 
ably resulting  from  so  mischievous  a  charge,  even  though  the 
defendant  were  not  actuated  by  malice:  Bromage  v.  ProsserA 

Cross,  Serjt.,  in  support  of  his  rule,  maintained,  that  it  was 
impossible  to  ascertain  with  what  view  the  jury  had  come  to 
their  finding  on  the  subject  of  malice ;  but  that  finding,  being 

t  28  R.  E.  211  (4  B.  &  C.  247). 
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Blaokbubh    unequivocal,  was  incompatible  with  a  verdict  for  the  plaintiff 

blackbubn.  ^  ^^  action  for  a  libel,  and  he  referred  again  to  the  cases  in 

Bull,  N.  P.  8,  9 ;  to  8  Bl.  Com.  p.  125,  and  Christian's  note 

thereon,  to  shew  that  express  malice  must  be  proved  to  render 

a  party  liable  to  an  action. 

At  the  request  of  the  Court  Mr.  Denman's  opinion  was 
produced :  it  contained  several  passages  omitted  in  the  defen- 
dant's letter,  and,  among  others,  an  intimation  that  no  one  would 
believe  a  forgery  had  been  committed  under  the  circumstances 
stated,  and  that  a  prosecution  would  certainly  fail. 

Park,  J. : 

I  feel  no  difficulty  in  the  decision  of  this  case,  and  am  of 
opinion   that  the  rule   must   be  discharged.     The  point  to  be 
determined  has  been  most  accurately  left  to  the  jury.    Was  this 
a  privileged  communication  or  not  ?  and  if  it  was,  was  it  attended 
[  •408  ]       with  malice?  because,  if  so,  the  defendant  is  not  excused,  •notwith- 
standing the  privilege.     Giving,  an  answer  to  enquiries  touching 
the  character  of  a  servant,  or  of  a  tradesman,   are  privileged 
communications,  but  if  express  maUce  be  shewn,  they  are.  not 
protected.     In  Edmondsati  v.  Steplienaon^  Lord  Mansfield  said, 
"If,  without  ground,  and  purely  to  defame,  a  false  character 
should  be  given,  it  would  be  a  proper  ground  for  an  action."     In 
the  present  case  all  that  passed  at  the  meeting  of  the  parties  may 
be  considered  to  have  been  a  privileged  communication ;  but  the 
libel  in  question  makes  new  allegations  which  the  defendant  is 
not  able  to  substantiate,  and  which  he  publishes,  unasked,  three 
months  after  the  enquiry  at  the  meeting.     It  was  not  left  to  the 
jury  to  say  generally,  whether  this  publication  was  attended  with, 
express  malice,  but,  only,  whether,  supposing  it  to  be  a  privileged 
communication,  it  was,  nevertheless,  attended  with  maUce.     On 
that  supposition  the  jury  negatived  the  existence  of  express 
malice,   but  by  finding  for  the  plaintiff,  notwithstanding,  they 
find  that  the  communication  was  not  privileged  ;  and  in  that  case 
malice  in  law  is  implied  from  the  doing  a  hurtful  act  for  whicli 
there  is  no  excuse.     (After  animadverting  severely  on  the  defen- 
dant's conduct,  the  learned  Judge  proceeded :)  This  was  a  foul 

t  BuU.  N.  P.  8. 
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and  unjastifiable  libel ;   for  even  though  the  defendant's  first    Blaokbubn 

Cm 

statement  at  the  meeting  should  be  deemed  privileged,  he  had  no    blaokbubk. 

excuse  for  going  on  slandering  till  he  had  effected  the  ruin  of  his 

nephew.     If  I  give  a  servant  a  bad  character,  and  the  jury  find 

it   a  privileged  communication,  I  stand  excused ;   but  if  it  be 

proved  that  I  proceed  to  say  I  will  ruin  him,  and  act  accordingly, 

I  am  justly  liable  for  the  consequences.     The  only  objection  to 

the  present  verdict  is,  that  the  damages  ought  to  have  been  much 

higher. 

BURROUOH,  J. :  [  *09  ] 

This  is  not  a  privileged  communication,  but  a  most  foul  libel, 
and  the  verdict  is  right  in  every  thing  but  the  quantum  of 
damages.  In  cases  of  giving  character  malice  is  the  gist  of  the 
action.  But  for  defamation  or  libel  which  a  defendant  cannot 
justify  by  proving  its  truth,  he  is  liable  at  all  events.! 

Rule  discharged. 


CARPENTEB,   Assignee  of  THOMAS  CRE8SWELL,        ^^27. 

'  '         Nov,  20. 

A  Bankrupt,   v.   H.   E.    CRESSWELL.  — 

(4  Bing.  409—414 ;  S.  C.  1  Moore  &  Payne,  66 ;  6  L.  J.  C.  P.  27.)     ,  '"  *^^  -' 

T.  0.,  in  consideration  of  covenants  by  H.  B.  C,  covenanted  not  to 
interfere  in  a  certain  branch  of  the  Scotch  fish  business,  and  to  assign 
to  H.  R.  0.  a  certain  Scotch  fishery ;  H.  B.  C,  in  consideration  of  the 
assignment,  and  of  T.  C.'s  covenant,  covenanted  to  pay  T.  0.  an 
annuity: 

Held,  that  the  covenant  not  to  interfere  in  the  business  was  only  a 
part  of  the  consideration  for  the  annuity,  and  was,  therefore,  not  a 
condition  precedent  or  dependent  covenant. 

Covenant.  Upon  oyer  it  appeared,  that,  by  a  deed  of  28th 
October,  1825,  between  Thomas  Cresswell,  fish-factor,  of  the  one 
part,  and  H.  R.  Cresswell,  fishmonger,  of  the  other,  Thomas 
Cresswell,  in  consideration  of  the  covenants  in  the  deed  contained, 
assigned  to  H.  B.  Cresswell  all  that  branch  or  portion  of  the 
trade  of  him   T.   C.   carried  on   at  Billingsgate,  consisting  of 

t  Gaselee,  J.  was  at  Chambers,  but  expressed  his  concurrence  through 
Mr.  J.  Pakk. 
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Carpbntkr  purchases  and  assignments  from  Scotland,  and,  also,  his  interest 
crebswell.  ^  certain  salmon  fisheries  there,  and  covenanted  not  to  interfere 
or  act  in  the  branch  of  the  business  so  assigned.  H.  B.  Cresswell, 
in  consideration  of  the  assignment  and  covenants  thereinbefore 
entered  into  by  Thomas  Cress^ell,  covenanted  on  his  part  to  pay 
Thomas  Cresswell  an  annuity  of  250i.  by  quarterly  payments 
every  year ;  to  abstain  from  interfering  in  the  branch  of  trade 
still  carried  on  by  Thomas  Cresswell,  and  to  refer  differences  to 
arbitration. 
[  410  ]  Breach,   non-payment  of   621,   10«.  for  the  quarter  ending 

May  1st,  1827. 

Plea,  that  before  the  62/.  10«.  became  due,  Thomas  Cresswell 
interfered,  acted  in,  and  intermeddled  with  the  branch  of  trade 
assigned  by  him  to  the  defendant. 
Demurrer  and  joinder. 

Toddy,  Serjt.,  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 

WildCy  Serjt.,  contrd  : 

The  covenant  by  Thomas  Cresswell  not  to  interfere  with  the 
branch  of  the  business  he  had  assigned  was  a  condition  precedent 
to  the  payment  of  the  annuity  by  the  defendant,  and  the  con- 
dition not  having  been  observed,  the  plaintiff  has  no  right  of 
action.  Wherever,  as  in  the  present  case,  a  covenant  relates  to 
the  whole  consideration  for  the  agreement  between  the  parties, 
and  not  merely  to  a  part  of  it,  such  covenant  constitutes  a 
condition  precedent:  Duke  of  St,  Albans  v.  Shore y\  Campbell  v. 
Jones.l  In  Olazebrook  v.  \Voodrow\  Mr.  Justice  Le  Blakc 
observed,  that  where  one  party  has  had  the  advantage  of  all  the 
material  parts  of  an  agreement,  the  other  has  been  permitted  to 
sustain  his  action  for  the  consideration,  although  there  might 
not  have  been  a  literal  performance  of  other  parts. 

In  Boone  v.  Eyre,\\  and  Fothergilly.  Waltony%  the  covenants 
on  which  the  plaintiffs  sued  went  only  to  a  part  of  the  considera- 
tion of  the  whole  transaction.    But  in  the  present    case  the 

t  1  H.  Bl.  270.  II  2  E.  E.  768  (1  H.  BL  273). 

t  3  E.  E.  263  (6  T.  E,  670).  f  20  E.  E.  667  (8  Taunt  676 ;    2 

§  4  E.  E.  700, 707  (8  T.  E.  366, 375).      Moore.  630). 
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material  part  of  the  agreement,  if  not  the  entire  consideration  on    carpentbb 
which  the  defendant  *haB  engaged  to  pay  the  annuity,  is,  the    cresswell. 
undertaking    by  Thomas  Cresswell  not  to  interfere  with  the       L****!] 
branch  of  business  which  he  had  assigned.     The  conveyance  of 
the  Scotch  fishery  was  merely  ancillary  to  that  undertaking,  and 
would  probably  have  been  worthless  without  it. 

Park,  J. : 

In  this  case  our  judgment  must  be  for  the  plaintiff.     What- 
ever confusion  may  prevail  among  the  earlier  cases  on  the  subject 
of  dependent  or  independent  covenants,  the  rule  seems  now  to  be 
well  understood,  as  ably  and  clearly  laid  down  by  Mr.  Serjt. 
Williams  in  his  note  to  Pordage  v.  Cole ;+  namely,  **  That  where 
a  covenant  goes  only  to  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be  paid  for  in  damages,  it  is 
an  independent  covenant,  and  an  action  may  be  maintained  for 
a  breach  of  the  covenant,  without  averring  performance  in  the 
declaration."      In    the    present  case,   the  engagement  not  to 
interfere  in  the  Scotch  fish  business  formed  only  a  part  of  the 
consideration  for  the  defendant's  covenant.    Another  and  most 
material  part  was  the  assignment  of  the  Scotch  fishery,  and  the 
case  falls  directly  within  the  principle  established  by  Boone  v. 
Eyre.     There,  the  plaintiff  having  conveyed  to  the  defendant  the 
equity  of  redemption  of  a  plantation  in  the  West  Indies,  together 
with  the  stock  of  negroes  thereon,  and  having  covenanted  that 
he  had  a  good  title  to  the  whole,  and  that  the  defendant  should 
quietly  enjoy,  the  defendant  covenanted  to  pay  an  annuity  to 
the  plaintiff  on  his  performing  every  thing  on  his  part  to  be 
performed.     In  an  action  for  non-payment  of  the  annuity,  the 
defendant  pleaded  that  the  plaintiff  was  not,  at  the  time  of  the 
conveyance,  legally  possessed  of  the  negroes,  and  so  had  not  a 
good  title  to  convey  :  *but  the  plea  was  held  ill  on  demurrer ;       [  •iis  j 
the  Court  of  King's  Bench  observing,  that  if  such  a  plea  were 
allowed,  want  of  title  to  any  one  negro  would  bar  the  action. 
So  here,  if  T.  Cresswell  had  sold  only  one  barrel  of  fish,  it  might 
with  equal  propriety  be  urged  as  a  bar  to  the  present  action.     In 
Campbell  v.  Jones,  the  plaintiff,  in  consideration  of  250Z.  paid, 

t  1  Wmg.  Saund.  320  b. 
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cabpehtkb  and  250/.  to  be  paid  by  the  defendant  to  him,  covenanted  to 
Cresswbll.  teach  the  defendant  to  bleach  certain  materials,  and  to  permit 
him  to  bleach  them  during  the  continuance  of  a  patent  belonging 
to  the  plaintiff.  Upon  an  action  for  non-payment  of  the  250f., 
there  was  a  special  demurrer,  assigning  for  cause  that  it  was  not 
averred  in  the  declaration  that  the  plaintiff  had  taught  the 
defendant  how  to  bleach.  That  the  Court  held,  that  the 
covenants  were  independent ;  the  covenant  to  teach  forming  but 
one  part  of  the  consideration  for  the  defendant's  covenant  to 
pay ;  the  other  part  of  the  consideration  being  the  covenant  to 
permit  him  to  bleach.  In  FothergiU  v.  Walton,  the  owner  of  a 
ship  covenanted  with  the  freighters  to  take  brandy  on  board  at 
Havre,  and  proceed  therewith  to  Terceira,  where  he  was  to  take 
on  board  a  fruit  or  other  cargo,  as  the  freighters  should  load, 
and  return  therewith  to  London,  the  freighters  covenanting  to 
pay  freight  for  the  fruit  and  the  brandy,  and  to  insure  a  full 
cargo  of  fruit.  In  an  action  of  covenant  for  not  putting  on  board 
a  full  cargo  of  fruit,  it  was  holden  that  the  covenant  to  take 
brandy  from  Havre  was  distinct  and  independent ;  and  that  it 
was  not  necessary  to  aver  performance  specifically  as  of  a 
condition  precedent.  Dallas,  Ch.  J.,  in  an  elaborate  judgment, 
relied  on  Boone  v.  Eyre  as  recognised  by  Lord  Kbnyon  in 
Campbell  v.  Jones,  and  by  Lord  Ellenborough  in  Havelock 
[  Nis  ]  V.  Oedde8;\  and  I  quoted  what  fell  from  *Le  Blanc,  J.  in 
Glazehrook  v.  Woodrow,  "the  substantial  part  of  the  agreement 
being  the  conveyance  of  the  property  in  respect  of  which  the 
annuity  was  to  be  paid ;  the  Court  held  it  to  be  no  answer  to 
an  action  for  the  annuity,  to  say  that  the  plaintiff  had  not  a 
good  title  in  some  of  the  negroes  which  were  upon  the  plan- 
tation, because  all  the  material  part  of  the  covenant  had  been 
performed ;  and  the  plaintiff  had  a  remedy  upon  the  covenant 
for  any  special  damage  sustained  for  the  non-performance  of 
the  rest." 

The  substantial  part  of  the  agreement,  in  the  present  instance, 
is  the  assignment  of  the  fishery  in  Scotland ;  I  am,  therefore,  of 
opinion,  that,  according  to  all  the  cases,  our  judgment  must  be 
for  the  plaintiff. 

t  10  B.  R.  380  (10  East,  hob). 
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BURROUGH,  J.  :  CARPBNTBB 

F. 

Upon  examining  the  deed  set  out  on  oyer,  I  think  it  evident  that  CREsswELh. 
the  parties  intended  the  covenant  for  payment  of  the  annuity  to 
be  an  independent  covenant.  The  case  of  Campbell  v.  Jones  is  a 
most  important  authority,  and  expressly  in  point ;  for  there  the 
plaintiff  having  covenanted  to  teach  the  defendant  to  bleach,  and 
to  permit  him  to  bleach  during  a  certain  time,  in  consideration 
of  a  certain  sum,  it  was  holden,  that  as  the  defendant,  at  all 
events,  enjoyed  the  permission  to  bleach,  the  teaching  to  bleach 
was  not  a  condition  precedent  to  the  payment  of  the  money.  In 
that  case  all  the  previous  authorities  were  referred  to,  and  among 
them  Kingston  v.  Preston,\  where  the  distinction  between  depen- 
dent and  independent  covenants  was  so  satisfactorily  laid  down 
by  Lord  Mansfield.  I  am,  therefore,  clearly  of  opinion,  that 
T.  CressweU's  convenant  not  to  interfere  in  the  business  is  an 
independent  covenant. 

Gaselee,  J. :  [  ^14  J 

I  am  of  the  same  opinion:  the  annuity  to  be  paid  by  the 
defendant  was  in  consideration  of  two  things  :  one,  the  assign- 
ment of  the  fishery  in  Scotland ;  the  other,  Thomas  Cresswell's 
giving  up  that  branch  of  the  business.  Upon  the  authority  of 
all  the  cases,  therefore,  the  relinquishment  of  the  busines^  not 
forming  the  whole  of  the  consideration  for  the  payment  of  the 
annuity,  the  covenant  not  to  interfere  must  be  esteemed  an  inde- 
pendent covenant.  The  Duke  of  St,  Albans  v.  Shore  is  dis- 
tinguishable from  the  present  case,  and  from  the  others  which 
have  been  cited;  because  the  vendor  of  an  estate  having  cut 
down  the  timber  after  he  had  agreed  to  sell  it  with  the  timber 
standing,  the  state  of  the  premises  was  so  entirely  changed,  that 
the  vendee  could  never   have   that  which   he  had  contracted 

to  buy. 

Judgment  for  the  plaintiff , 

t  Doug.  690. 
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1827.  M'DOUGAL   V.   ROBERTSON   and  Another. 

Aov,  27. 

In  Error. 

Chambn',         (4  Bing.  435--t44 ;  S.  C.  1  Moore  &  Payne.  147  ;  2  Young  &  Jervis, 

[  ^^^  J  A  submission  to  arbitration  contained  a  stipulation  that  it  shoul 

be  vacated  by  the  death  of  either  of  the  parties,  but  that,  not 
standing  such  an  event,  matters  should  be  proceeded  in. 

The  final  award  having  been  made  after  the  death  of  one  ( 
parties :  Held,  that  a  surety  for  the  fulfilment  of  it  was  liable. 

This  was  an  action  brought  by  the  defendants  in  error,  a^ 
M'Dougal,  the  plaintiff  in  error,  on  a  bond. 

The  declaration  stated  the  single  bond. 

By  the  condition  which  was  afterwards  set  out  on  oy 
appeared  that  a  deed  of  submission  or  reference  in  the  i: 
form  had  been  made  at  Glasgow,  between  one  iEneas  Mo 
and  the  defendants  in  error,  the  plaintiffs  in  the  action,  ref 
all  matters  in  difference  between  them  to  the  award  c 
persons  named,  and  in  case  they  differed,  to  an  umpire  ;  i 
the  condition  stated,  they  bound  themselves,  their  heirs,  exe< 
and  administrators,  to  fulfil  the  award  under  a  penalty  of 

The  condition  of  the  bond  did  not  recite  all  the  pro 
contained  in  the  submission,  but  referred  to  other  pro^ 
declarations,  and  agreements  therein  particularly  speciti 
set  forth. 

Then  it  went  on  to  provide  that  if  Morrison,  his 
[  •486  ]  executors,  administrators,  and  successors,  should  *trul 
all  Morrison's  covenants  and  agreements  in  the  submit 
part  recited,  particularly  if  he  or  they  should  pay  al 
directed  to  be  paid  either  by  any  interim  decree,  or  by  a 
decree,  then  it  was  to  be  void,  otherwise  to  remain  in  for< 

M*Dougal  pleaded  first,  non  est  factum. 
The  second  plea  stated  the  deed  of  submission  at  la 
particularly  a  clause  which  raised  the  argument.  "11 
always,  as  it  was  thereby  expressly  provided  and  decla: 
the  said  submission  should  not  vacate  or  expire  thr<: 
decease  or  insolvency  of  either  of  the  parties,  but  she 
withstanding  such  an  event  be  proceeded  in,  and  the  rt 
issue  determined  in  the  same  manner  as  if  such  an  e 
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not  occurred."     It  then  proceeded  to  state  as  to  all  excepting  the     M'Douoal 
final  award,  that  Morrison,  his  heirs,  executors,  administrators,    robbbtbov. 
and  successors,  did  every  thing  which  by  the  said  deed  of  sub- 
mission they  were  bound  to  do,  and  as  to  the  residue  not 
excepted,  that  no  final  decree  was  made. 

The  third  plea,  as  to  all  except  what  regarded  the  money 
directed  to  be  paid,  or  penalty  directed  to  be  paid,  alleged  per- 
formance by  Morrison  in  his  lifetime,  and  his  heirs,  executors, 
and  successors,  after  his  death,  and  as  to  the  part  excepted,  that 
no  sum  and  no  penalty  was  directed  to  be  paid. 

The  fourth  plea  began  by  excepting  what  was  excepted  in  the 
introduction  to  the  second  plea,  which  related  to  a  final  award, 
and  then  pleaded  that  Morrison,  his  heirs,  &c.  did  perform  every 
covenant  in  the  said  deed  or  instrument  of  submission  as  to  all 
interim  orders  ;  and  then  as  to  what  was  excepted,  namely,  as  to 
a  final  decree ;  that  after  the  making  the  said  deed,  or  instru- 
ment of  submission,  and  before  the  arbitrators  gave  forth, 
pronounced,  or  made  any  final  award,  order,  arbitrament, 
sentence,  decree  arbitral,  final  end  and  *detertnination,  and  [  •^s?  j 
before  the  umpire  or  oversman  gave  forth,  pronounced,  or  made 
any  umpirage  under  or  by  virtue  of  the  said  deed  or  instrument 
of  submission,  to  wit,  on  the  7th  October,  in  the  year  1823,  the 
said  iEneas  Morrison  died. 

The  fifth  plea  alleged  that  iEneas  Morrison  died  before  any 
decree  arbitral  either  interim  or  final. 

The  course  which  the  argument  took,  makes  it  immaterial  to 
pursue  the  other  pleas. 

To  the  second  and  third  pleas,  the  plaintiffs  below  in  their 
replication  stated  all  the  proceedings  under  the  submission  down 
to  a  final  award,  by  which  Morrison's  executors  were  directed  to 
pay  a  sum  of  1,5002.,  and  to  deliver  up  a  certain  letter  of  credit, 
or  pay  500i.,  averring  that  all  these  proceedings  were  valid  accord- 
ing to  the  law  of  Scotland.  And  then  alleged  the  breaches  in 
not  paying  the  l,500f.,  and  in  neither  delivering  up  the  letter  of 
credit,  nor  paying  the  500i.,  which  was  the  alternative. 

The  defendants  rejoined,  protesting  that  the  submission  was 
revoked  by  the  death  of  Morrison ;  and  averred  as  to  the  non- 
performance of  the  final  award,  that  Morrison  died  insolvent. 

B.B. — ^VOL.  XXIX.  88 
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M'DouoAL        The  plaintiffs  thereon  demurred.     The  material  ground  of  the 
RoBBRTsoN.    demurrer  was  that  clause  in  the  deed  called  the  submission,  by 
which  it  was  expressly  provided  that  the  submission  should  not 
vacate  or  expire  by  the  insolvency  of  either  of  the  parties. 

The  defendant  joined  in  demurrer. 

To  the  fourth  plea,  the  plaintiffs  in  the  action  demurred,  and 
for  cause  of  demurrer  shewed  that  by  the  submission  in  the  fourth 
plea  mentioned,  it  was  expressly  provided  that  the  submission 
should  not  expire  by  death  of  either  of  the  parties.  The  defendant 
joined  in  this  demurrer. 
[  WAS  ]  To  the  fifth  plea,  which  in  substance  relied  upon  the  *death  of 

Morrison  before  any  award  interim  or  final,  the  plaintiff  demurred, 
and  shewed  for  cause,  the  express  provision  in  the  submission 
that  it  should  not  vacate  or  expire  through  the  decease  of  either 
of  the  parties,  but  should,  notwithstanding  such  an  event,  be 
proceeded  in. 

The  defendant  joined  in  this  demurrer.     This  was  the  substance 
(as  far  as  it  is  material  to  state  them)  of  the  pleadings. 

Brodrick,  for  the  plaintiff  in  error  : 

The  fourth  and  fifth  pleas  containing  no  reference  to  the  second 
and  third,  which  set  out  the  stipulation  for  the  validity  of  the 
award  notwithstanding  the  previous  death  of  either  of  the  parties, 
the  only  question  on  the  fourth  and  fifth  pleas  is,  whether  if  the 
death  of  one  of  the  parties  to  a  submission  be  a  revocation  of  the 
arbitrator's  authority,  a  surety  for  the  performance  of  an  award 
is  liable  in  respect  of  its  non-performance  where  the  award  has 
been  made  subsequently  to  such  death. 

That  the  death  of  one  of  the  parties  previous  to  the  award 
operates  as  a  revocation  of  the  arbitrator's  authority  is  clear  from 
Vynior's  case ;+  even  where  the  authority  is  created  by  order  of 
Nisi  Prius  after  verdict  taken  for  the  plaintiff:  Potts  v.  IVard,* 
Toussaint  v.  Hartop,^  Cooper  v.  Johnson.,  In  like  manner  the 
marriage  of  a  woman  is  a  revocation  of  a  submission  made  w^hen 
she  was  sole  :  Charnley  v.  Winstanley.% 

t  8  Co.  Rep.  82  a.  ||  20  B.  R.  483  (2  B.  &  Aid.  394:.. 

J  15  R.  R.  680  (1  Marsh.  366).  H  5  East,  266. 

J  7  Taunt.  571. 
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If,  then,  the  authority  be  revoked,  can  the  surety  be  called  on     m*Dougal 
to  do  that  which,  if  the  executors  of  the  party  to  the  submission    robbbtson 
had  done,  they  must  have  done  on  their  own  account,  and  could 
never  have  charged  against  the  assets  of  their  testator?     The 
surety  is  only  liable  to  perform  what  ought  to  be  performed 
under  the  deed  *of  submission  ;  but  if  the  executors  of  the  party       [  •439  ] 
were  not  bound  to  do  any  thing  under  that  submission,  why 
should  the  surety?  he  cannot  be  liable  except  in  respect  of  a 
refusal  to  fuli&l  a  strict  legal  obligation  :  Arlington  v.  Merrkk,^ 
Weston  V.  Barton.l 

Upon  the  demurrer  to  the  rejoinder  to  the  replication  to  the 
second  and  third  pleas  arises  the  question,  whether  a  covenant 
to  perform  an  award  made  after  the  death  of  one  of  the  parties 
to  a  submission  can  be  enforced  ?  But  such  a  stipulation  is 
incompatible  with  the  nature  of  a  submission,  which  cannot  by 
any  means  be  extended  beyond  the  life  of  the  party.  Such  a 
submission  is  revoked  by  the  death  of  the  party,  just  as  a  power 
of  attorney  :  Litt.  s.  66.  A  letter  of  attorney  to  deliver  livery  of 
seisin  after  the  death  of  the  feoffor  is  void  :  Go.  Litt.  52  b ;  Boll. 
Abr.  Feoffment,  1 ;  Bac.  Abr.  Authority  (E).  So  payment  to  an 
attorney  after  the  death  of  the  principal :  Wallace  v.  Cooke. ^ 

lioby  V.  TwelveSjW  Tyler  v.  JoneSy^  and  Clarke  v.  CroftsM  are 
distinguishable.  The  first  turned  on  a  copyhold  custom,  which 
is  equivalent  to  a  law ;  and  in  the  two  latter  the  authority  was 
not  by  act  of  the  parties,  but  by  rule  of  court,  and  that,  after  a 
verdict  had  been  taken  for  a  sum  certain..  Dowse  v.  CoxeW  has 
been  reversed  on  error.  §§ 

The  executors  of  the  party,  therefore,  would  not  have  been 
liable  to  perform  an  award  executed  after  his  death,  notwith- 
standing an  express  stipulation  to  that  effect ;  and  if  the  executors 
would  not  be  liable,  the  surety  could  not  be  called  on  to  do  more 
than  his  principa}. 

Campbell,  contra,  relied  on   Tyler  v.  Jpnes  and  Clarke  v.        r  440  1 
Crofts,   contending  that  there  was  no   substantial   distinction 

t  2  Wms.  Saund.  414  («.  4).  ^  3  B.  &  C.  144. 

:  13  R.  R.  726  (4  Taunt.  673).  ft  P.  527,  ante  (4  Bing.  143). 

§  5  Esp.  117.  XX  28  R.  R.  565  (3  Bing.  20). 

Styles,  423.  §§  28  R.  R.  574  (6  B.  &  C.  255). 

38—2 
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M*DouoAL     between  a  submission  by  act  of  the  parties  and  a  submission 

RoBEBTsoK.    ^Mider  a  rule  of  Court  or  order  of  Nisi  Prius.     Dowse  v.  Coxe  was 

reversed  solely  on  the  ground  that  the  attornies  in  the  cause 

could  not  enter  into  a  valid  submission  for  certain  infants  who 

were  parties. 

Cur,  adv.  wit, 

Alexander,  G.  B.,  after  stating  the  pleadings  as  above,  proceeded 
to  deliver  the  judgment  of  the  Court  : 

Two  questions  have  been  principally  argued,  one  of  which  is  a 
question  on  the  merits ;  the  other  appears  to  me  to  be  of  form 
only,  but  upon  which  it  depends  whether  the  Court  can  get  at 
the  merits. 

The  question  upon  the  merits  is,  Whether  the  award  is  invalid, 
because  some  of  the  proceedings  were  had,  and  the  award  itself 
was  made  after  the  death  of  Morrison,  one  of  the  submitting 
parties  ? 

What  I  consider  as  a  question  of  form  is,  Whether  the 
pleadings  have  been  so  managed  on  the  part  of  the  defendants 
in  error,  that  the  Court  can  take  notice  of  that  clause  in  the 
submission,  which  it  is  contended  preserves  the  validity  of  the 
award,  notwithstanding  the  death  of  Morrison  before  it  was 
made? 

The  argument  has  mainly  arisen  on  the  second  and  third 
pleas,  and  on  the  fourth  and  fifth  pleas,  together  with  the 
subsequent  parts  of  the  record  applicable  to  those  pleas.  The 
fourth  and  fifth  pleas,  and  the  subsequent  pleading  applicable  to 
them,  is  what  first  calls  for  our  attention. 

The  fourth  and  fifth  both  say  the  award  is  invalid,  because 
Morrison  died  before  it  was  made. 

The  defendants  in  error  say  by  their  demurrers  that  fact   is 
t*44i]       indifferent,  because  there  is  an  express  provision  *in  the  sub- 
mission, that  the  authority  should  not  expire  by  death. 

In  order  to  shut  out  this  clause  by  the  form  of  the  pleadings, 
it  is  said  that  those  pleas  and  the  demurrers  to  them  mast  be 
treated  and  considered  as  if  no  other  pleas  had  appeared  on  tlie 
record,  and  that  no  facts  can  be  transferred  from  any  other  part 
of  the  record,  in  order  to  enlarge  the  statement  or  supply  tlie 
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deficiencies  of  these  particular  pleas ;  and  that,  therefore,  inas-    M'Dougal 

much  as  no  part  of  the  instrument  of  submission  is  stated  either    bobebtbon. 

in  the  fourth  or  fifth  pleas,  it  follows  of  course  that  it  does  not 

appear  upon  these  pleas  or  that  part  of  the  record  connected  with 

them,  that  the  deed  of  submission  contains  any  agreement  or 

clause  like  that  relied  upon,  namely,  that  it  should  not  be  vacated 

by  the  death  of  either  of  the  parties  before  the  award. 

The  consequence  of  which  would  necessarily  be,  that  the  award 
would  be  void  by  the  general  law,  as  being  made  after  the  death 
of  one  of  the  parties. 

If  these  premises  were  true,  the  conclusion  would  seem  to 
follow.  But  are  they  true  ?  We  think  not.  Admitting,  that  in 
ordinary  cases  you  cannot  transfer  to  one  part  of  the  record  what 
is  stated  in  another,  yet  if  that  plea  or  part  of  the  record  which 
appears  deficient  does  itself  refer  to  another  which  supplies  that 
deficiency,  then  we  may  avail  ourselves  of  such  reference. 

Now  here  there  is  such  a  reference.  The  second  plea  sets  out 
the  deed  of  submission  at  large,  with  the  clause  in  question  in  it. 

The  fourth  and  fifth  pleas  now  under  discussion,  do  refer  to 
the  second  plea  and  the  deed  of  submission.  The  fourth  plea 
begins  by  excepting  what  is  excepted  in  the  introduction  to  the 
second  plea,  (by  mistake  it  is  called  the  first,  where  there  is 
nothing  excepted,)  then  it  proceeds  to  say,  that  Morrison  in  his 
lifetime,  and  his  heirs,  &c.  did  perform  every  covenant,  clause, 
and  agreement  *specified  in  the  said  deed  or  instrument  of  f  •442  ] 
submission,  which  he,  his  heirs,  &c.  ought  to  have  performed  as 
to  any  interim  decree,  and  as  to  the  residue  which  is  before 
excepted,  he  says,  that  after  making  of  the  said  deed  or  instru- 
ment of  submission,  and  before  any  final  award,  Morrison  died. 
Now  here  is  an  express  reference  to  the  introduction  to  the 
second  plea,  in  which  the  submission  is  found,  and  an  express 
reference  to  the  deed  or  instrument  of  submission,  which  is  to 
be  found  nowhere  else  except  in  the  second  plea.  All  these  con- 
stitute a  clear  reference  to  the  submission,  as  stated  in  the  second 
plea ;  and  the  Court  thinks  such  reference  warrants  the  defendants 
in  error  in  their  demurrer  to  such  plea,  to  refer  to  the  provision 
in  the  submission,  as  stated  in  the  second  plea,  which  provides 
that  it  shall  not  expire  by  the  death  of  either  of  the  parties. 
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H^DouoAL        In  this  way  we  think,  that  we  are,  upon  the  particular  circum- 
RoBEBTBOK.   stances  of  this  case,  relieved  from  those  difficulties  which  it  has 
been  contended  the  rules  of  pleading  oppose  to  our  getting  at  the 
real  merits  of  the  cause. 

This  brings  me  to  that  question.  It  is,  Whether  the  clause 
inserted  in  the  submission  is  vain  and  nugatory ;  whether,  if 
parties  so  stipulate,  an  award  is  not  good  though  made  after  the 
death  of  one  of  them  ? 

It  appears  to  the  Court  that  many  cases  have  decided  it. 

We  do  not  doubt,  that  where  there  is  no  express  stipulation 
upon  the  subject,  the  act  or  death  of  a  party  will  revoke  the 
authority  given  to  an  arbitrator,  and  render  an  award  made  after, 
null  and  void. 

But  the  question  here  is,  whether  the  parties  cannot  validly 
and  effectively  stipulate  that  death  shall  not  revoke  it. 

This  point  seems  perfectly  established.     It  is  somewhat  curious 
to  trace  the  history  of  the  practice  upon  this  subject. 
[  443  ]  In  1817,  the  case  of  TauBsaint  v.  Hartop  came  before  Lord 

Chief  Justice  Gibbs  and  the  Court  of  Common  Pleas. 

In  that  case  there  was  no  provision  of  this  sort.  The  Court 
set  the  award  aside.  But  the  Lord  Chief  Justice  said,  ''  This 
will  be  no  general  inconvenience,  because  in  future  rules  a 
provision  will  be  made  for  the  case." 

In  Cooper  v.  JohuBon,  in  1819,  which  was  a  case  of  the  same 
description,  the  Court  of  King's  Bench  did  the  same  thing.  But 
Lord  Chief  Justice  Abbott  said,  **  It  may  be  proper  in  orders  in 
Nisi  Prius  in  future,  to  insert  a  clause  to  obviate  the  inconveni- 
ence arising  from  the  death  of  either  party  before  making  the 
award." 

In  Blundell  v.  Brettargh,  17  Ves.  282,  in  1810,  Lord  Eldon 
says,  *^  If  the  means  of  settling  terms  of  a  purchase  are  an  award 
and  umpirage,  the  terms,  unless  otherwise  contracted,  must  be 
settled  while  the  parties  are  living." 

It  is  clear  that  all  the  three  Courts  prospectively  considered 
this  provision  as  the  means  of  preventing  this  inconvenience- 
Accordingly,  when  these  means  are  resorted  to,  they  act  upon  it. 

Tyler  v.  Jones  (1824)  is  exactly  in  point ;  Clarke  v.  Crofts  (1827) 
is  also  exactly  in  point. 
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The  case  of  Dowse  v.  Coxe  (1825),  in  the  Common  Pleas,  is  M'Douoal 
every  way  an  authority  upon  this  point.  It  was  reversed,  but  it  robkktson. 
is  said  in  Clark  v.  Crofts,  upon  other  grounds. 

Every  view  of  justice  and  convenience  is  in  favour  of  these 
authorities. 

This  is  the  answer  to  the  argument  on  the  fourth  and  fifth, 
and  also  on  the  second  and  third  pleas. 

But,  independently  of  this,  there  is  another  answer  to  the 
second  and  third  pleas.  In  the  replication  to  these  pleas,  after 
detailing  with  great  minuteness  all  the  proceedings,  it  avers  that 
these  proceedings  are  valid  and  *eflFectual  according  to  the  law  [  ^444  ] 
of  Scotland.  That  fact  is  not  traversed  as  it  might  have  been, 
therefore  it  is  admitted. 

It  stands  admitted  upon  those  pleas,  and  the  replication  to 
them,  and  the  subsequent  pleading  upon  that  part  of  the  case, 
that  by  the  law  of  Scotland  all  these  proceedings  under  the  sub- 
mission are  valid  by  the  law  of  Scotland. 

We  all  agree  in  thinking  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


C.  p.   HILARY  TERM. 


SEAGO   V.  DEANE.  i828. 

Jan.  28. 

(4  Bing.  459—461 ;  S.  C.  1  Moore  &  Payne,  227 ;  6  L.  J.  0.  P.  66 ;  S.  C.  at  

Nisi  Prius,  3  Car.  &  P.  170.)  [  469  ] 

Defendant  agreed  to  pay  plaintiff,  in  consideration  of  her  becoming 
his  tenant,  20/.  to  repair  the  house,  and  also  to  make  certain  alterations. 

Plaintiff  became  tenant  under  a  lease,  in  which  this  agreement  was 
not  stated,  and  did  the  repairs ;  when  defendant  promised  to  pay  for 
them: 

Held,  that  he  was  liable,  at  all  events  on  the  account  stated,  although 
the  agreement  had  not  been  introduced  into  the  lease. 

Thb  plaintiff  declared,  that  in  consideration  she,  at  the  request 
of  the  defendant,  would  become  tenant  to  the  defendant  of  a 
house  and  premises  in  Surrey,  at  a  yearly  rent  of  892.,  under  a 
lease  thereof,  to  be  granted  to  her  by  the  defendant,  the  defendant 
undertook  and  promised  to  pay  her  the  sum  of  202.  to  repair  the 
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Seaoo       house ;  and  also  that  he  would  make  an  opening  from  the 
Deasb.      cellar  of  the  house  into  Wandsworth  Lane,  and  put  three  stone 
steps  from  the  cellar,  and  make  a  door  in  the  house  to  open  into 
Wandsworth  Lane,  to  enable  plaintiff  to  take  out  coals  from  the 
cellar : 

That  plaintiff  became  tenant  of  the  house,  &c.  to  the  defendant, 
at  the  rent  aforesaid,  under  a  lease  granted  to  her  by  the  defen- 
dant ;   but  that  though  a  reasonable  time  had  elapsed  and  a 
request  had  been  made  to  the  defendant  to  perform  his  a<^ee- 
ment,  he  had  never  given  the  plaintiff  the  20L  to  repair  the 
house,  nor  had  he  made  the  opening  from  the  cellar,  nor  put 
steps,  nor  made  a  door. 

There  were  counts  for  work  and  labour  and  materials,  toi 
money  paid,  and  for  money  due  upon  an  account  stated. 
At    the  trial    before  Gaselee,    J.,   Middlesex   sittings  aiic 
[  •460  ]       Michaelmas  Term,  it   appeared  that   the  defendant    had,  ""1 
parol,  given  a  promise  to  the  effect  stated  in  the  deelaratioi 
that  in  consideration  of  such  promise  the  plaintiff  had  becoi 
tenant  of  the  defendant's  house  under  a  lease,  which  did  i 
contain  any  covenant  from  the  defendant  to  the  effect  oi 
above  promise ;  that  the  plaintiff  had  done  the  repairs,  and  1 
the  defendant,  upon   being  applied  to  before   the   action 
brought,  said,  **  I  cannot  pay  you  now,  but  will  out  of  the 
rent."    A  verdict  having  been  given  for  the  plaintiff  lor  20J 

WiUle^  Serjt.  now  moved  to  enter  a  nonsuit  instead, 
arrest  judgment,  on  the  ground,  that  this  being  an  agre 
concerning  an  interest  in   land,   could  only   be   evidenc 
writing;    and,   secondly,   that  the  oral  contract    having 
executed  by  the  granting  of  a  lease  in  writing,  notliiiig  c< 
claimed  that  was  not  stipulated  for  in  that  lease  :    JFl^i  hi  ^ 
Pickering  V.  Dowaon  ]l  nor  could  any  consideration  be  sli 
the  plaintiff's  becoming  tenant  that  was  not  there  specif 
to  the  count  upon  the  account  stated,  the  plaintiff    irr  i 
shew  tlie  contract  and  then  the  admission  applicable  t 
if  the  contract  on  which  the  admission  was  made,  ^wer* 
was  the  admission. 

t  26  E.  E.  497  (2  B.  &  C.  627).  t  4  Taunt.  7 
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Best,  Ch.  J. :  seaoo 

V, 

Thi8  is  one  of  the  most  iniquitous  objections  ever  made.  The  Deane. 
contract  has  been  clearly  proved,  and  the  objection  is  purely 
technical.  It  must  however  avail,  if  it  be  well  founded.  If  this 
agreement  were  part  of  the  consideration  for  the  plaintiff's 
engagement  under  a  lease,  and  it  did  not  appear  as  part  of  the 
terms  of  the  lease,  the  omission  could  not  be  supplied  by  parol 
evidence.  The  agreement,  too,  as  concerning  an  interest  in 
land,  ought  to  have  been  in  writing.  Had  *the  plaintiff,  there-  [  *46i  ] 
fore,  been  compelled  to  rely  on  the  special  count  she  could  not 
have  recovered. 

But  the  plaintiff  did  the  thing  in  question,  and  after  she  had 
done  it  the  defendant,  on  being  applied  to,  said,  "  I  cannot  pay 
you  now,  but  will  out  of  the  next  rent."  That  declaration  was 
admissible  in  evidence  upon  the  account  stated,  and  was  not 
affected  by  the  provisions  of  the  Statute  of  Frauds.  There  was 
a  moral  obligation  to  pay  and  a  distinct  promise ;  and  there  are 
many  cases  which  shew  that  a  moral  obligation,  accompanied 
with  a  distinct  promise,  is  binding  in  law. 

Park,  J. : 

This  defence  is  so  wicked  and  so  manifestly  unjust,  that  even 
if  the  law  were  with  the  defendant  the  Court  would  not  interpose, 
unless  the  point  were  reserved.  But  on  the  account  stated  the 
plaintiff  is  clearly  entitled  to  recover. 

BURROUGH,  J.: 

It  appears  to  me  that  this  was  a  bargain  altogether  indepen- 
dent of  the  lease,  and  the  conduct  of  the  parties  shews  it  to  have 
been  so. 

Gaselee,  J. : 

If  this  had  been  an  action  against  the  landlord  for  not  granting 
a  lease,  or  against  the  tenant  for  not  taking  it,  the  objection  on 
the  Statute  of  Frauds  must  have  prevailed ;  but  here  the  bargain 
was  executed,  and  the  plaintiff  was  entitled  to  recover  upon  the 
account  stated. 
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'♦ 


SxAGo  This,  however,  was  a  contract  independent  of  the  lease ;  and 


«. 


Deane.       it  is  clear,  that  though  a  party  be  not  bound  by  a  contract,  yet 
if  he  makes  a  promise  after  it  has  been  performed,  he  is  liable 

upon  an  account  stated. 

Ride  refiutd. 


1828.  STEPHENSON  v.  HAKT  and  WATERHOUSE. 

Ffb.  II. 
(4  Biiig.  476—488 ;  S.  C.  1  Moore  &  Payne,  357 ;  6  L.  J.  C.  P.  97.) 

r  47fi  1 

*-        -'  Plaintiff  having  been  imposed  upon  by  a  swindler,  oonaigned  a  box  at 

Birmingham  by  the  defendants,  as  common  carriers,  to  J.  West,  27, 

Great  Winchester  Street,  London.    The  defendants  found  that  no  such 

person  resided  there;   but  upon  receiving  a  letter  signed  J.  "We^t, 

requesting  that  the  box  might  be  forwarded  to  a  public  house  a1 

St.  Alban*8,  they  delivered  it  there  to  a  person  calling  himself  "Wt-tist 

who  shewed  that  he  had  a  knowledge  of  the  contents  of  the  box :  tha 

person  having  disappeared,  and  the  box  having  been  originally  obtaiiKi 

of  the  plaintiff  by  fraud :  Hold,  that  the  defendants  were  liable  to  hi 

in  an  action  of  trover.     Gaseleb,  J.  diuenititnte. 

Held,  also,  that  it  was  properly  left  to  the  jury  to  say  wbetiier  \ 

defendants  had  delivered  the  box  according  to  the  due  course  of  tb 

business  as  carriers. 

Case  against  the  defendants  as  carriers.  The  first  count  oi 
declaration  alleged,  that  the  defendants  had  received  {rom 
plaintiff  a  box  containing  money,  goods,  and  chattels,  of  the  v 
of  50Z.,  to  be  safely  carried  by  the  defendants  from  Birming 
to  London,  and  there,  at  London,  "  to  be  safely  delivered/** 
plaintiff,  for  certain  reasonable  reward  to  the  defendants  in 
behalf."  Yet  that  the  defendants,  not  regarding  their  dt 
that  behalf,  did  not  deliver  the  box  and  its  contents  Ji 
plaintiff ;  but  that  defendants  so  negligently  conducted  then 
in  the  premises,  that  through  their  negligence  and  default  ' 
and  its  contents  were  lost  to  the  plaintiff. 

The  second  count  stated,  that  the  defendants  had  recei 
box  and  its  contents  of  the  plaintiff  at  Birminghanciy  to  b 
kept  by  the  defendants,  and  upon  demand  to   be   redeli  i 
the  plaintiff.    Yet  the  defendants,  not  regarding   their 
that  behalf,  did  not  safely  keep  the  box  and  its  content 
plaintiff,  nor  redeliver  it  upon  his  demanding  it,  but  so  n 
conducted  themselves  in  the  premises,  that  through   tl 
gence  and  default  the  box  and  its  contents  were  lost  to  tk      | 
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The  third  count  was  in  trover,  with  an  allegation  that  the    Stephenson 
defendants  had  converted  the  box  and  its  contents  to  their  own        hart. 
use.     Plea,  not  guilty. 

At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  last  Summer        [  *77  ] 
Assizes  at  Warwick,  the  facts  were  as  follow  : — 

On  the  27th  of  September,  1826,  a  person  calling  himself 
J.  West,  applied  to  the  plaintiff,  a  comb  manufacturer  at  Birming- 
ham, for  a  parcel  of  combs,  and  after  taking  a  certain  quantity 
with  him,  ordered  30Z.  worth  to  be  forwarded  as  early  as  possible, 
addressed  to  J.  West,  Esq.,  27,  Great  Winchester  Street,  London. 
In  payment  he  gave  the  plaintiff  a  bill  of  exchange  which  had 
two  months  to  run,  purporting  to  be  drawn  at  Edinburgh  for  501. 
by  Guerin,  upon  Le  Cointe  &  Co.,  merchants,  Devonshire  Square, 
London,  and  accepted  by  them,  payable  at  Smith,  Payne,  and 
Smith,  bankers,  London.  There  were  several  indorsements  on 
the  bill,  and  one  purporting  to  be  for  the  Royal  Bank  of  Scotland. 
The  plaintiff  agreed  to  discount  the  bill ;  and  on  the  80th  Sep- 
tember packed  up  the  combs,  and  the  change  supposed  to  be  due 
to  West  (6/.  10s.),  in  a  box ;  addressed  it  as  directed  by  West ; 
and  booked  it  for  London  at  the  defendants'  office  in  Birmingham. 

The  box  arrived  the  next  day :  the  defendants,  upon  offering  to 
deliver  it  at  No.  27,  Great  Winchester  Street,  found,  not  only 
that  no  such  person  as  West  was  known  there,  but  that  the  house 
had  not  been  tenanted  for  a  twelvemonth.  About  a  week  or  ten 
days  afterwards,  the  defendants  received  a  letter  from  St.  Alban's, 
signed  J.  West,  informing  them  that  a  box  for  him  had  been 
addressed  by  mistake  to  Great  Winchester  Street,  and  requesting 
them  to  forward  it  to  the  "  Pea  Hen,"  a  public  house  at  St.  Alban's. 
The  defendants  forwarded  the  box  accordingly,  when  a  person 
calling  himself  West,  who  had  been  staying  two  or  three  days 
at  the  "  Pea  Hen,'*  and  who  had  told  the  mistress  of  the 
house  that  he  could  not  pay  her  bill  till  a  box  arrived  in  which 
he  expected  money,  said  on  its  arrival,  "  That  is  the  box 
I  expected ;  it  contains  money  ;  "  and  proceeding  to  open  *it,  [  *478  ] 
took  out  money  and  paid  his  bill.  He  shortly  afterwards 
disappeared. 

The  bill  of  exchange  given  by  West  to  the  plaintiff  having  been 
presented  for  payment  when  it  became  due  in  December,  it  was 
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Stephenson  found  that  there  was  no  such  ftrm  as  Le  Cointe  &  Co.  in  Devon- 
Hart.  shire  Square,  and  that  no  such  persons  had  ever  kept  cash  with 
Smith,  Payne,  and  Smith.  +  Application  for  the  box  on  behalf 
of  the  plaintiff  was  then  made  at  the  defendants'  office  in  London. 
They  first  asserted  that  the  box  had  been  returned  to  Birming- 
ham, but  afterwards  produced  the  letter  signed  by  West,  and 
said,  that  on  receiving  it  they  had  delivered  the  box  at  St.  Alban's, 
as  before  stated. 

Lord  Tenterden,  who  in  the  course  of  the  trial  had  observed, 
that  it  was  for  the  jury  to  say  from  the  whole  transaction, 
whether  it  was  not  a  mere  act  of  swindUng,  upon  summing  up 
said,  that  the  question  for  them  to  consider  was,  whether  the 
defendants  had  delivered  the  box  according  to  the  due  course  of 
their  business  and  duty  as  carriers  ? 

The  jury  having  found  a  verdict  for  the  plain tiflf,  damages 
37Z.  lis.  6d., 

Adam$,  Serjt.  in  the  last  Term  moved  for  a  new  trial,  on 
the  ground  that  the  jury  ought  to  have  been  directed  to  consider 
whether  or  not  the  box  had  been  delivered  to  the  person  to  whom 
it  was  consigned.  He  also  objected,  that  there  was  no  evidence 
to  support  the  allegation  in  the  first  count  of  the  declaration,  that 
the  box  was  to  be  delivered  for  the  plaintiff,  and  by  the  common 
law  it  was  to  be  delivered  for  and  to  West,  the  consignee  ;  that 
there  was  no  evidence  to  support  the  allegation  in  the  second 
[  •479  ]  count,  that  it  was  to  be  redelivered  *to  the  plaintiff ;  and  that  he 
could  not  support  the  count  in  trover,  inasmuch  as  upon  the 
delivery  to  the  carriers  the  property  in  the  box  ceased  to  be  in 
him,  and  was  vested  in  the  consignee. 

A  rule  nisi  having  been  granted  [and  argued  :] 

[  482  ]        Park,  J. : 

I  rather  incline  to  think  that  the  special  counts  in  this  decla- 
ration are  not  borne  out  by  the  evidence  in  the  cause;  but  I 
consider  the  action  to  be  maintainable  upon  the  count  in  trover. 

From  the  cases  which  have  been  cited  it  is  clear  that  trover 

t  The  indorsement  of  the  Bank  of  this  at  the  trial,  on  account  of  the 
of  Scotland  was  also  found  to  be  a  expense  of  proving  it  by  a  witness 
forgery ;  but  no  evidence  was  given      from  Scotland. 
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lies  against  a  carrier  for  misfeasance  in  delivering  *a  parcel  to    Stephenson 
a  wrong  person.     In  Ross  v.  Johnson^  a  distinction  was  taken        hart. 
between  misfeasance  and  nonfeasance,  and  it  was  holden  that       [  *^83  ] 
trover  would  not  lie  where  a  canier  had  lost  goods  by  a  robbery 
or  theft,  Lord  Mansfield  and  Aston,  J.  considering  that  a  case 
of  mere  omission.     But  in   Youl  v.  Ha7'bottle,l  Lord  Kenyon, 
referring  to  Ross  v.  Johnson,^  said,  that  where  the  carrier  was 
actor,  and  delivered  the  goods  to  a  wrong  person,  he  was  liable  in 
trover.     Abbott,  Ch.  J.,  in  Devereux  v.  Barclay,^  took  the  same 
distinction  between   omission   and  commission,   and   held   the 
defendant  liable  for  having  done  an  act  which  he  ought  not. 
Baylby,  J.  referred  to  Yoid  v.  Harbottle.  I 

The  question,  therefore,  on  the  present  occasion,  is.  Whether 
the  defendant  has  been  guilty  of  a  wrongful  delivery  for  which 
trover  lies  ?  The  plaintiff  had  sold  goods  to  a  felon  (for  I  will 
not  call  him  a  swindler),  who  tendered  a  mere  fictitious  bill  in 
payment.  Upon  such  a  transaction  the  question  is,  not  what 
the  seller  means  to  do,  but  what  are  the  intentions  of  the 
customer.  Did  he  mean  to  buy  in  the  present  case  ?  Never :  he 
went  with  an  intention  to  commit  a  felony.  Aickles's  case|  turned 
on  that  distinction.  But  the  point  was  under  the  consideration 
of  all  the  Judges  this  term,  in  the  case  of  James  Campbell,  who 
went  to  the  shop  of  one  Berens  and  proposed  to  buy  fancy  articles : 
Berens  agreed  to  sell,  and  was  to  deliver  them  at  Lad  Lane  to 
Campbell  the  same  evening.  When  he  came  to  Lad  Lane 
Campbell  said  he  expected  a  friend  with  money  who  had  not 
arrived,  and,  opening  a  twopenny  post  letter  which  he  pretended 
to  have  just  received,  added,  "  My  friend  will  give  me  200Z.  at 
Tom's  Coffee  House  :  leave  the  box,  and  meet  me  at  Tom's  in  an 
hour."  As  soon  as  Berens  was  out  of  sight,  Campbell  *went  off  [  *484  ] 
with  the  box,  and  was  heard  of  no  more  till  his  apprehension 
some  days  afterwards.  The  learned  Common  Serjeant  left  it  to 
the  jury  to  say,  not  what  was  the  intention  of  Berens,  but 
whether  Campbell  intended  to  buy  the  goods  or  to  steal  them. 
The  jury  having  found  him   guilty   of.  felony,  the  point  was 

t  5  Burr.  2825.  ||  1  Leach,  294 ;  2  East,  P.  C.  c.  16, 

X  1  Peake,  68.  s.  106,  p.  675. 

§  21  E.  R.  457  (2  B.  &  Aid.  702). . 
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Stephenson  reserved  for  the  Judges,  who  held  that  the  property  in  the  goods 
Habt.       never  passed  out  of  Berens. 

It  is  clear  that  in  the  present  case  the  person  Qalling  himself 
West  never  meant  to  pay  for  the  goods,  and  the.question  of  fraud 
was  sufl&ciently  left  to  the  jury  by  the  Chief  Justice's  Bavinj:;  in 
the  course  of  the  trial  that  the  whole  appeared  to  be  a  swindlini; 
transaction.     Then,  on  summing  up,  he  left  it  to  the  jury  to  say 
whether  the  defendants  had  delivered  the  box  according  to  the 
course  of  their  business  and  duty. 

It  is  manifest  that  they  bad  not.    The  property  in  the  box  \s  a? 
never  out  of  the  plaintiff ;  and  it  is  plain  the  defendants  thouf:\i 
so ;  for  upon  their  failing  to  find  any  person  in  Great  Winchest^ 
Street  to  whom  it  belonged,  and  upon  enquiry  being  made  wh 
they  had  done  with  it,  they  affirmed  that  they  had  sent  it  bael 
and  when  the  falsehood  of  this  was  discovered,  asserted  that  \\\ 
had,  at  all  events,  delivered  it  to  the  right  person.    A  ie 
could  not  be  the  right  person.    But  were  carriers,  of  their  ( 
authority,  without  consulting  the  consignor,  to  send  to  an  iin 
St.  Alban's  a  box  addressed  to  Great  Winchester  Street,  Lon^ 
If  they  had  made  enquiry  at  Birmingham,  whence   the 
arrived,  there  could  have  been  no  difficulty  in  discovering^ 
was  the  consignor.     But  without  enquiry,  and  notwithsta 
the  warning  that  was  given  by  the  circumstance  that  W\-. 
never  been  heard  of  at  the  place  to  which  the  box  was  add 
they  forward  it  to  an  unknown  person  at  an  inn,  upon  \\\ 
of  a  letter  of  which  they  did  not  know  the  writer.     1 
[  •485  I       distinguish  this  case  from  *  Duff  v.  BiiddA       There  the  v 
having  received  an  order  from  a  stranger  to  fumisli   p^c 
J.  Parker,  of  High  Street,  Oxford,  and  finding  upon  enc^T 
Mr.  Parker  of  the  High  Street  was  a  tradesman  of  respo 
forwarded   the  goods  by  a  carrier,   having    directed 
J.  Parker,  High  Street,  Oxford.     On  the  arrival    of   t 
at  Oxford,  the  carrier's  porter  there,  who  kne'w  W.  Par 
High  Street  (and  who  was  accustomed  to  deliver  par 
houses  of  the  consignees),  told  him  of  the  arrival   of 
no  other  Parker  residing  in  that  street.    W.  P.  said   1 
no  parcel.     A  person  to  whom  the  porter  liad    befoj 

t  23  R.  R.  609  (3  Brod.  &  B.  1 77). 
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parcels  under  the  name  of  Parker,  called  at  the  defendant's  office  Stbphbnsok 
shortly  afterwards,  and  saying  the  parcel  was  his,  was  allowed  to  hart. 
take  it  on  paying  the  carriage,  there  being  many  persons  of  that 
name  in  Oxford.  The  plaintiffs  having  thus  lost  their  goods, 
desired  the  defendant,  by  letter,  to  apprehend  the  person  who 
had  taken  them,  if  he  again  presented  himself,  and  afterwards 
said  that  they  had  done  with  the  defendant  if  the  man  who  had 
the  parcel  were  produced.  A  notice  was  suspended  in  a  con- 
spicuous part  of  the  defendant's  office,  limiting  his  responsibility 
to  6i.,  except  where  articles  were  entered  according  to  their  value ; 
and  the  parcel  in  questiofi  had  not  been  so  entered,  though 
worth  891. 

The  plaintiffs  having  sued  the  carrier,  and  the  Judge  having 
directed  the  jury  that  the  carrier's  negligence  had  been  such  as 
to  render  it  unnecessary  to  consider  the  question  as  to  the  notice 
touching  the  limited  responsibility,  and  a  verdict  having  been 
found  for  the  plaintiffs,  the  Court  refused  to  grant  a  new 
trial,  which  was  moved  for,  on  the  ground  that  the  question 
touching  the  notice  ought  to  have  been  considered ;  that  the 
Judge  ought  to  have  pointed  the  attention  of  the  jury  to  the 
plaintiffs'  letter,  directing  the  carrier  to  apprehend  the  cheat,  and 
the  subsequent  conversations  thereon ;  and  *that  the  property  of  [  ♦486  ] 
the  goods  had  passed  out  of  the  plaintiffs. 

That  was  a  much  harder  case  against  the  carrier  than  the 
present,  because  the  person  who  came  to  the  office  had  often 
been  there  before ;  but  it  was  never  doubted  that  the  property 
in  the  parcel  remained  in  the  consignor,  and  I  rely  particularly 
on  the  language  of  Eichardson,  J.,  who  says,  "  There  was  clearly 
a  property  in  the  plaintiffs  entitling  them  to  sue,  as  they  had 
been  imposed  upon  by  a  gross  fraud." 

The  argument  which  has  been  raised  for  the  defendants,  by 
the  assertion  that  the  box  has  been  delivered  to  the  right  person, 
is  answered  by  saying,  that  a  felon  cannot  be  the  right  person ; 
and  as  to  the  defendants'  liability  to  an  action  at  the  suit  of 
West,  till  it  was  ascertained  that  the  bill  he  had  given  would  not 
be  honoured,  such  an  action  might  have  been  well  defended  by 
shewing  that  the  box  was  tendered  at  Great  Winchester  Street, 
and  that  no  such  person  was  known  there.    I  am,   therefore, 
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Stephekson  clearly  of  opinion  that  the  rule  which  has  been  obtained  on  the 
Hart.        V^^^  0^  ^^^  defendants  must  be  discharged. 

BURROUGH,  J. : 

I  am  of  opinion  that  the  verdict  is  right,  that  there  is  no 
ground  for  a  new  trial,  and  that  the  action  is  maintainable  on 
the  second  count  of  this  declaration.  At  the  outset  no  doubt  the 
contract  was  between  the  carrier  and  the  consignee ;  but  when 
it  was  discovered  that  no  such  person  as  the  consignee  was  to  be 
found  in  Great  Winchester  Street,  that  contract  was  at  an  end, 
and  the  goods  remaining  in  the  hands  of  the  carriers  as  the  goods 
of  the  consignor,  a  new  implied  contract  arose  between  the 
carrier  and  the  consignor,  to  take  care  of  the  goods  for  the  use 
of  the  consignor.  It  is  clear  that  the  property  in  them  never 
[  •487  ]  passed  out  of  the  plaintiff,  the  consignor.  *The  whole  transac- 
tion was  a  gross  fraud, — the  goods  procured  by  a  bill  with  a 
false  drawer  and  false  acceptor,  and  no  such  person  as  the 
consignee  ever  heard  of  at  the  place  to  which  he  had  addressed 
the  goods.  That  circumstance  ought  to  have  awakened  the 
suspicions  of  the  defendants,  and  they  were  guilty  of  gross  negli- 
gence in  parting  with  them  without  further  enquiry.  In  the 
result,  they  have  the  goods  of  the  plaintiff  in  their  possession, 
and  they  are  liable  to  him  if  they  deliver  them  wrongfully. 

Gaselee,  J. : 

I  am  of  opinion  that  the  defendants  conducted  themselves  with 
gross  negligence.  When  they  found  that  the  consignee  was  not 
to  be  heard  of  in  Great  Winchester  Street,  it  was  their  duty  to 
have  made  enquiry  whether  the  statement  in  the  letter  from  St. 
Alban's  was  true ;  and  if  they  had  investigated  the  conduct  of 
West,  the  fraud  would  have  been  discovered  :  but  I  doubt  whether 
the  action  can  be  maintained  upon  a  declaration  framed  like  the 
present.  On  the  second  count  it  appears  as  if  a  contract  had  been 
made  between  the  consignor  and  the  carrier.  Now,  from  Dawes 
V.  Peck,^  it  is  clear  that  where  goods  are  despatched  by  a  carrier, 
the  contract  for  payment  of  the  carriage  is  between  him  and  the 
consignee,  even  though  the  goods  should  have  been  booked  by  the 

t  4  E.  R.  675  (8  T.  E.  330). 
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consignor ;  and  though  the  property  in  these  goods  turned  out  Stephkksok 
afterwards  to  be  in  the  consignor,  yet  that  did  not  appear  at  the  hart. 
time  of  the  contract.  Then  can  the  action  be  maintained  in 
trover  ?  There  can  be  no  doubt  that  this  was  a  swindling  trans- 
action, and  I  incline  to  think  that  the  question  of  fraud  was 
suflSciently  left  to  the  jury  by  what  fell  from  the  learned  Chief 
Justice  in  the  course  of  the  trial.  But  taking  that  to  be  so,  my 
doubt  is,  whether,  the  goods  *having  been  delivered  to  the  person,  [  **®®  1 
who,  up  to  the  time  the  bill  drawn  by  Le  Cointe  became  payable, 
was  the  person  apparently  entitled  to  them,  the  defendants  are 
liable  in  trover  for  such  delivery,  as  having  been  guilty  of  a 
wrongful  conversion  of  the  goods.  For  delivery  to  a  wrong 
person,  a  carrier  is  no  doubt  responsible  in  trover,  but  from  all 
that  appears  in  this  case,  it  may  be  collected  that  the  person  who 
received  the  box  at  St.  Alban's  was  the  person  calling  himself 
West,  and  the  person  to  whom  it  was  intended  the  box  should  be 
delivered.  However,  Lord  Tenterdbn  having  left  it  properly  to 
the  jury  to  say  whether  the  box  was  delivered  in  the  due  course 
of  the  defendant's  business,  a  new  trial  could  not  be  granted 
except  upon  payment  of  costs ;  the  plaintiff,  too,  would  amend, 
and  probably  recover  upon  the  second  trial,  so  that  justice 
appears  upon  the  whole  to  have  been  done ;  and  my  two  learned 
brothers  entertaining  a  different  opinion  on  the  subject  of  the 

declaration,  the  rule  must  be 

Di$charged.    > 
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GOLDSTEIN  v.  FOSS  and  Another,  f 

(4  Bing.  489—493  ;  S.  C.  1  Moore  &  Payne,  402 ;  2  Young  &  Jervis,  146.) 

JExolieqver 

CJiamler.  Libel.    The  declaration  alleged,  that  whereas  divers  persons  had  been 

[  489  ]  associated  together,  under  the  name  of  '*  The  Society  of  Guardians  for 

the  Protection  of  Trade  against  Swindlers  and  Sharpers,"  and  the 
defendant,  under  pretence  of  being  secretary  of  the  society,  had  from 
time  to  time  published  printed  reports  for  the  purpose  of  annoimcing  to 
the  society  the  names  of  such  persons  as  were  deemed  swindlers  and 
sharpers,  and  improper  persons  to  be  proposed  as  members  of  the 
society ;  and  whereas  the  plaintiff  was  a  merchant  of  good  character, 
yet  the  defendant  falsely  and  maliciously  published  of  and  concerning 
the  plaintiff  in  his  trade  and  business  the  following  libel : — 

"  Society  of  Guardians  for  the  Protection  of  Trade  against  Swindlers 
and  Sharpers.  I,  E.  F.,  am  directed  to  inform  you,  that  the  persons 
using  the  firm  of  Goldstein  (meaning  the  plaintiff)  are  reported  to  the 
society  as  improper  to  be  proposed  to  be  ballotted  for  as  members 
thereof ;  "  thereby  meaning  that  the  plaintiff  was  a  swindler  and  a 
sharper,  and  an  improper  person  to  be  a  member  of  the  said  society : 

Held,  that  the  innuendo  could  not  (according  to  the  then  existing  rules 
of  pleading)  be  supported  without  a  previous  averment,  that  it  was  the 
custom  of  the  society  to  designate  swindlers  and  sharpers  by  the  terms, 
**  improper  persons  to  be  members  of  that  society,"  and  that  it  did  not 
appear  that  the  society  described  in  the  libel  was  the  society  described 
in  the  introductory  part  of  the  declaration. 

Error.  The  plaintiff  declared,  that  whereas  he  was  a 
merchant  of  good  character,  and  whereas,  before  the  (Committing 
of  the  grievances  com'plained  of,  divers  persons  had  been 
associated  together,  under  the  name  and  description  of  **  The 
Society  of  Guardians  for  the  Protection  of  Trade  against 
Swindlers  and  Sharpers;"  and  the  defendant  Foss,  under 
colour  and  pretence  of  being  the  secretary  of  the  said  society, 
had  from  time  to  time  published,  and  was  accustomed  to  publish, 
certain  printed  reports,  for  the  purpose  of  announcing  and 
signifying  to  the  members  of  the  said  society  the  names  of  such 

t  This    case    is    retained   merely  alleged  libellous  meaning  is  not  to 

because  it  is  referred   to  by  Lord  be  collected,  according  to  ordinary 

Selborne  in  his  judgment  in  Capital  rules  of  construction,  from  the  mere 

and  Counties  Bank  v.  Htnity  (H.  L.  words  which   the   defendants    have 

1882)    7    App.    Cas.    741,    743,    52  used.     But  it  is  to  be  observed,  that 

L.  J.  Q.  B.  232,  233,  as  an  authority  the  decision  itself  depends  on  a  rule 

upon  the  question  of  the  respective  of  pleading  which  was  abolished  by 

provinces  of  Judge  and  jury  in  a  the    Common    Law  Procedure  Act, 

question  of  libel  or  no  libel  when  the  1852. — R.  C. 
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persons  as  were  deemed  swindlers  and  sharpers,  and  improper    Goldstein 
persons  to  be  proposed  to  be  ballotted  for  as  members  of  the  said         foss. 
society. 

Yet  the  defendants,  knowing  the  premises,  but  greatly 
envying  the  happy  state  of  the  plaintiff,  falsely  *and  maliciously  [  *^^  ] 
did  compose,  print,  and  publish  the  following  false,  scandalous, 
malicious,  and  defamatory  libel  of  and  concerning  the  plaintiff 
in  the  way  of  his  trade  and  business.  **  Society  of  Guardians 
for  the  Protection  of  Trade  against  Swindlers  and  Sharpers. — I, 
Edward  Foss,  am  directed  to  inform  you,  that  the  persons  under- 
named, or  using  the  firm  of  Goldstein,*'  (meaning  the  plaintiff) 
"Castle  &  Co.,  51,  Mark  Lane,  and  Benjamin  Porter,  baker. 
Hackney  Road,  are  reported  to  the  society  as  improper  to  be 
proposed  to  be  ballotted  for  as  members  thereof ;  "  thereby  then 
and  there  meaning  that  the  said  plaintiff  was  a  swindler  and  a 
sharper,  and  an  improper  person  to  be  a  member  of  the  said 
society. 

There  were  other  counts,  varying  the  innuendos,  but  without 
the  introductory  matter  as  to  the  Guardian  Society.  Plea,  not 
guilty. 

At  the  Middlesex  sittings  after  Hilary  Term,  1826,  a  verdict 
was  found  for  the  plaintiff,  damages  150Z. ;  but  judgment  having 
been  arrested  in  the  Court  of  King's  Bench,  on  the  ground  that 
the  innuendo  was  not  warranted  by  the  Ubel,  and  that  the 
society  mentioned  in  the  libel  was  not  averred  to  be  the  same 
society  as  that  mentioned  in  the  introductory  matter,!  the 
present  writ  of  error  was  brought. 

F.  Pollock,  for  the  plaintiff,  contended,  that  the  name  of  the 
society,  mentioned  in  the  introductory  part  of  the  declaration, 
being  the  same  as  that  mentioned  in  the  libel,  and  it  nowhere 
appearing  that  there  were  two  societies  of  that  name,  the  society 
mentioned  in  the  libel  was  sufficiently  connected  with  that 
mentioned  in  the  introductory  part  of  the  declaration  ;  if  so,  the 
innuendo  attached  to  the  libel  was  sufficiently  warranted  by  the 
preliminary  allegation,  that  it  was  the  practice  of  the  *defendant,  [  •*9i  ] 
as  secretary  of  the  society,  to  publish  reports,  specifying  the 

+  6  B.  &  C.  154  ;  9  Dowl.  &  Ry.  197. 
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Goldstein  names  of  persons  who  were  swindlers,  and  improper  persons  to 
Fobs.  become  members  of  the  society.  But,  inasmuch  as  a  libel  might 
be  conveyed  in  any  terms,  however  innocent  in  themselves, 
provided  the  parties  employing  them  were  agreed  to  take  them 
in  the  libellous  sense,  if  a  jury  found  that  the  sense  intended 
were  correctly  conveyed  by  the  innuendo,  any  defect  of  intro- 
ductory allegation  would  be  cured  by  verdict :  Coles  v.  Haveland,  f 
1  Wms.  Saund.  227,  n.  1. 

Campbell,  contra : 

Without  an  innuendo  the  letter  complained  of  is  no  libel.  But 
without  introductory  averments  an  innuendo  cannot  extend  the 
meaning  of  words,  or  affix  to  them  a  sense  which  they  do  not 
usually  bear  ;  much  less  can  it  introduce  any  allegation  of  fact : 
1  Wms.  Saund.  243,  n.  4;  Holt  v.  ScholeJield,l  per  Lawrence,  J. 
in  Hawkes  v.  Hawkey, %  Barham's  case.'i  The  allegation  in  this 
innuendo,  that  by  saying  the  plaintiff  was  an  improper  person  to 
belong  to  the  Guardian  Society,  the  defendant  meant  he  was  a 
swindler,  is  a  departure  from  the  ordinary  meaning  of  the  words, 
which  could  only  be  warranted  by  a  previous  averment,  that  it 
was  the  practice  of  the  defendant  and  the  Guardian  Society  to 
designate  swindlers  by  the  term  "  improper  persons."  There 
being  no  such  averment  with  which  the  innuendo  can  be  con- 
nected,  the  finding  of  the  jury  does  not  mend  the  plaintiff's  case. 
Such  a  finding  might  cover  a  good  title  to  damages  defectively 
stated,  but  not  a  defective  title.  But  the  plaintiff  has  no  title  to 
damages  unless  he  first  alleges  and  proves  that  it  was  the 
custom  of  the  defendant  to  designate  swindlers  by  the  term 
improper  persons. 

[492]  PoUock: 

If  a  libel  be  written  in  a  foreign  language  the  office  of  the 

innuendo  is  to  translate  and  apply  the  language  to  the  plaintiff; 

in  doing  that  it  neither  extends  the  meaning  nor  makes  any 

allegation  of  fact,  it  simply  explains  the  epithets  employed  ;  and 

if  the  jury  finds  the  explanation  to  be  correct  the  plaintiff's  title 

to  damages  is  complete.     The  innuendo  in  the  present  case  has. 

t  Cro.  Eliz.  250.  §  8  East,  427. 

t  3  E.  K.  318  (6  T.  E.  691).  ||  4  Co.  Eep.  20  a. 
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done  no  more, — it  has  explained  the  meaning  of  the  epithet    Goldstein 
employed  by  the  defendant ;  and  the  jury  having  been  satisfied         pQ^^ 
with   the   explanation,   the  plaintiff   is   entitled    to  retain  his 
damages.     Unless  such  an  innuendo  were  sufficient  it  would  be 
impossible   to  obtain  justice  against   unlawful  societies,  which 
should  adopt  a  language  peculiar  to  themselves. 

Best,  Ch.  J. : 

The  Court  does  not  entertain  the  smallest  doubt,  and  the 
judgment  below  must  be  affirmed.  It  has  been  urged,  that  if 
that  judgment  be  supported  there  will  be  no  means  of  obtaining 
justice  against  the  society.  It  would  not  be  difficult,  however, 
80  to  put  a  case  on  the  record  against  the  secretary,  if  he  makes 
a  false  report,  as  to  try  the  merits  of  the  proceeding ;  but  on  the 
present  record  there  are  not  facts  enough  to  shew,  that  the 
construction  put  upon  the  libellous  words  by  the  innuendo  is 
the  sense  in  which  they  were  employed  by  the  defendant.  The 
words  do  not  naturally  import  that  the  plaintiff  is  a  swindler ; 
and  we  want  an  allegation  of  fact  to  prove  that  they  were  used 
in  that  sense.  A  man  might  be  improper  to  be  a  member  of 
that  society  if  he  were  old  or  infirm,  or  had  not  a  sufficient 
knowledge  of  the  resorts  of  swindlers.  If  the  declaration  had 
gone  on  to  aver  that  it  was  the  custom  of  the  society  to  designate 
swindlers  by  the  term  ** improper  persons"  the  innuendo  might 
have  been  sufficient.  But  an  innuendo  cannot  add  a  fact  or 
enlarge  the  natural  meaning  of  words.  And  looking  at  *the8e  [  *i9B  ] 
words,  without  the  allegation  of  that  fact,  no  one  would  know 
that  the  plaintiff  was  a  swindler,  because  he  was  not  a  proper 
person  for  the  Guardian  Society.  The  plain  ground  of  our 
judgment  is,  that  we  cannot  see,  on  this  record,  that  the  plaintiff 
was  charged  with  having  been  a  sharper  or  swindler;  and 
this  is  a  defect  which  the  verdict  does  not  cure,  the  question 
turning  on  the  construction  of  words  which  are  not  adequately 
shewn  to  bear  any  other  than  their  natural  meaning.  If  a 
verdict  were  to  cure  defects  of  this  nature,  it  would  deprive 
parties  of  the  valuable  privilege  of  an  appeal  to  a  court  of  error, 
though  Mr.  Fox's  bill  expressly  reserves  the  liberty  of  moving  in 

arrest  of  judgment. 

Judgment  affirmed. 
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1828.  AKED  r.  STOCKS,  BARSTOW,  and  Others. 

^^'  (4  Bing.  509—512 ;  S.  C.  1  Moore  &  Payne.  346 ;  6  L.  J.  C.  P.  100.) 

[  ^09  ]  The  plaintiff  having  sued  a  magistrate,  gave  notice  of  his  cause  of 

action ;  that  the  magistrate  had  unlawfully  convicted  him  of  not  paying 
wages,  and  had  issued  a  warrant  for  seizing  his  goods  directed  to 
J.  Bark,  under  which  they  were  seized  accordingly. 

The  warrant  having  been  directed  to  the  constable  of  Halifax,  and  not 
to  J.  Bark  : 

Hold,  that  the  notice  was  insufficient. 

This  was  an  action  of  trespass  against  two  magistrates  of  the 
West  Riding  of  Yorkshire,  and  four  other  persons,  who  suflfered 
judgment  to  go  by  default.  The  magistrates  pleaded  the  general 
issue. 

The  notice  of  action  served  on  the  magistrates  pursuant  to  the 
statute  24  Geo.  II.  c.  44, f  was  for  having  caused  the  plaintiff 
"  to  be  unlawfully  convicted  for  not  paying  to  Thomas  Wood,  of 
Halifax,  card-maker,  the  sum  of  lOZ.  for  wages  supposed  to  be 
due  to  the  said  Thomas  Wood,  and  the  further  sum  of  15«.  6d. 
for  costs  alleged  to  have  been  incurred  by  Thomas  Wood  in 
recovering  the  said  wages,  and  for  having  issued  a  warrant  in 
writing  under  their  hands  and  seals,  bearing  date  on  or  about 
the  8rd  of  March,  1827,  directed  to  Joseph  Bark,  thereby  com- 
manding him  to  distrain  the  goods  and  chattels  of  the  plaintiff 
for  satisfying  the  said  sum  of  101.  15«.  6^.,  under  which  warrant, 
the  premises  of  the  plaintiff,  situate  at  Halifax,  were  unlawfully 
entered,  and  his  goods  and  chattels  therein  forcibly  taken  and 
distrained,  and  sold  and  disposed  of,  to  his  loss." 

At  the  trial  before  Bay  ley,  J.,  last  York  Summer  Assizes,  the 
warrant  produced  under  a  notice  to  the  defendants  to  produce 
it,  appeared  to  be  addressed  not  to  Joseph  Bark,  but  to  **  the 
constable  of  the  township  of  Halifax."  It  further  appeared, 
that  one  Brearly,  and  not  Bark,  was  the  constable  of  that 
township ;  that  Bark  was  not  a  constable ;  and  it  did  not  appear 
that  the  magistrates  had  employed  Bark  to  levy  the  distress. 

t  Sect.  1.    Eepealod  by  11  &  12  the  above  case,  are  identicaL     But 

Vict.   c.  44,   s.   17,    and   in    effect,  see  now  56  &  57  Vict.  c.  61,  s.  2. 

re-enacted  by  sect.  9  of  this  Act,  the  — R.  C 
words  of  which,  8o  far  as  i-elatew  to 
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Upon  this  variance  a  verdict  was  found  for  the  magistrates,  aked 

with  leave  for  the  plaintiff  to  move  to  set  it  aside,  *and  enter  a  stocks. 

verdict  for  the  plaintiff,  if  the  Court  should  be  of  opinion  that  [  'oio  J 
the  notice  was  not  incorrect. 

Cro88f  Serjt.  accordingly  obtained  a  rule  nisi  to  that  effect, 
which  the  Court,  stopping  Wilde,  Serjt.,  who  was  to  have 
shewn  cause,  called  upon  him  to  support : 

He  contended,  that  the  notice  required  by  the  statute  was 
sufficient,  if  it  disclosed  to  the  magistrate  the  ground  of  the 
plaintiff's  complaint  against  him,  so  that  he  might  know  what 
he  was  charged  with,  and  make  amends  if  he  thought  fit :  that 
the  present  notice  was  sufficiently  explicit  in  that  respect,  and 
that  the  insertion  of  a  wrong  name  for  the  constable  could  not 
mislead  the  magistrate,  the  material  charge  against  him  being 
the  illegal  conviction  and  levy,  and  it  being  perfectly  immaterial 
by  whom  the  levy  was  made.  It  was  therefore  unnecessary  to 
have  inserted  the  name  of  the  person  directed  to  make  the  levy ; 
such  a  statement  might  in  a  declaration  have  been  rejected  as 
surplusage,  and  it  could  not  be  required  that  a  mere  notice  of 
action  should  be  more  precise  than  a  declaration.  The  plaintiff 
had  given  all  the  information  in  his  power ;  he  had  no  means  of 
compelling  the  officer  to  furnish  a  copy  of  the  warrant,  or  of 
knowing  whether  Bark  or  Brearly  were  the  true  constables  of 
the  township.  No  man  could  ever  obtain  justice  against  a 
magistrate,  if  notices  of  action  were  to  be  framed  with  such 
rigid  precision. 

Park,  J. : 

I  am  sorry  when  any  man  is  tripped  up  by  a  formal  objection, 
and  the  Court  would  go  great  lengths  to  sustain  the  argument  in 
favour  of  the  plaintiff ;  but  we  are  bound  to  the  strict  construc- 
tion of  an  Act  of  Parliament  passed  expressly  for  the  protection 
of  justices  of  peace  in  the  execution  of  their  office.  Country 
magistrates,  acting  with  the  most  honourable  intentions,  may 
occasionally  be  entrapped  into  error  by  *want  of  knowledge  of  [  •6ii  ] 
the  law,  and  this  statute  enables  them  to  get  out  of  the  difficulty 
by  tendering  amends. 
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akkd  The  question  therefore  is,  whether  this  notice  sufiSciently 

Stocks.       discloses  the  plaintiff's  cause  of  action  within  the  meaning  of 
the   statute.     In   Strickland  v.  Ward,^   it   was   holden,  that  a 
mistake  in  the  description  of  the  form  of  action  was  fatal  to 
the  validity  of  the  notice.     It  has  since  been  determined,  that 
it  is  not  necessary  to  state  in  the  notice  the  precise   form  of 
action ;  but  the  notice  in  the  present  case  describes  the  cause 
of  action  to  be  a  wai-rant  directed  to  J.  Bark,  and  the  warrant 
signed  by  the  defendant,  when  produced,  appears  to  be  directed 
to  the  constable  of  Halifax.     No  doubt  it  appears  hard   upon 
the  plaintiff  that  this  should  vitiate  his  notice;  but  the  Act 
prescribes  that  no  evidence  shall  be  received   of  matters  not 
specified  in  the  notice,  and  when  I  find  that  the  cause  of  action 
was  a  warrant  directed  to  the  constable  of  Halifax,  I  cannot 
think  that  evidence  ought  to  have  been  received  of  a  warrant 
directed  to  J.  Bark,  who  was  not  a  constable  at  all.     The  statute 
too  empowers   the  plaintiff  to  demand  a  copy  of  the  warrant, 
and  if  he  falls  into  error  by  undertaking  to  set  it  out  without 
demanding  a  copy,  he  cannot  complain  of  the  consequence. 

Gaselee,  J. :  I 

I  should  be  glad,  if,  consistently  with  the  decided  cases,  we 
could  comply  with  the  plaintiff's  application :  but  looking  at  the 
long  string  of  decisions  which  have  put  a  strict  construction  on 
the  Act,  I  feel  that  we  are  not  at  liberty  to  do  so.     The  Act 
requires  that  the  plaintiff  shall  give  the  magistrate  notice  of  the 
cause  of  action,  and  it  has  been  held  that  the  cause  must  be 
particularly  stated.     In  Strickland  v.  Ward,  the  Court  held  the 
t  *^^^  ]       notice  bad,  because  there  was  a  *mis-statement  of  the  cause  of 
action ;  and  though  it  was  afterwards  determined  that  the  cause 
of  action  need  not  be  specified,  yet  if  the  plaintiff  undertakes 
to  specify  it,  he  must  do  so  correctly.     In  the  present  case,  the 
substantial  cause  of  action  is  the  conviction  of  the  plaintiff,  and 
the  unlawful  issuing  of  a  warrant  to  Bark.     Perhaps  it  might 
not  have  been  necessary  for  the  plaintiff  to  have  named   the 
person  to  whom  the  warrant  was  directed;  but  having  under- 
taken to  do  so,  his  notice  is  not  sufficient  to  support  an  action 

t  7  T.  R.  631,  633,  w.  t  Burrough,  J.  was  absent  at  chamber*. 
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for  the  seizure  of  his  goods  under  a  warrant  directed  to  the 
constable  of  Halifax.  The  case  is  not  in  substance  distinguish- 
able from  Strickland  v.  Ward,  and,  therefore,  the  rule  must  be 

Discharged. 


Aked 

r. 

Stocks. 


The  Trustees  of  the  BRITISH  MUSEUM  v.  PAYNE 

AND  FOSS. 

(4  Bing.  540—549 ;  S.  C.  1  Moore  &  Payne,  415  ;  2  Young  &  Jervis,  166.) 

A  part  of  a  work,  to  which  there  were  twenty-six  subscribers,  and  of 
trhich  only  thirty  copies  were  printed, — published  at  intervals  of  several 
years,  at  an  expense  exceeding  the  sum  to  be  obtained  by  the  price  of 
the  copies,  and  which  expense  was  defrayed  by  a  testamentary  donation, 
was  holden  not  to  be  a  book  demandable  by  the  British  Museum  under 
54  Geo.  III.  c.  156. 

Debt.  The  first  count  of  the  declaration  stated  that  the  de- 
fendants, on  the  10th  January,  1825,  were  the  publishers  of  a 
book  entitled  "Flora  Graeca,"  (&c.)  first  published,  advertised, 
and  offered  for  sale,  within  the  bills  of  mortality,  on  that  day, 
at  the  price  of  12Z.  12«.,  which  book  was  demandable  under  the 
54  Geo.  III. ;  that  the  defendants  did  not,  within  one  calendar 
month  after  the  day  of  publication,  enter  the  title  to  the  copy  of 
the  book,  and  the  names  and  place  of  abode  of  the  defendants, 
80  being  the  publishers,  in  the  register  book  of  the  Company  of 
Stationers,  as  had  been  usual  before  the  passing  of  the  Act,  with 
respect  to  books,  the  title  whereof  had  theretofore  been  entered  in 
such  register-book,  whereby  they  forfeited  for  their  offence,  bl.  and 
♦eleven  times  the  price  at  which  the  book  was  sold  :  whereby  actio 
accrevit. 

There  were  many  other  counts,  but  the  judgment  of  the  Court 
did  not  turn  on  the  form  of  the  pleadings. 

Plea,  nil  dehent  and  issue. 

By  54  Geo.  III.  c.  156,  s.  2f  it  is  enacted,  that,  "  eleven  printed 


t  Repealed  by  the  Copyright  Act, 
1842  (5  &  6  Vict.  c.  45,  8.  1);  but 
perhaps  the  decision  applies  to  the 
substituted  enactments  contained  in 
88.  6  and  7  of  this  Act.   Shortt  (Copy- 


right, 2nd  ed.  99)  assumes  that  it 
does  apply ;  but,  if  so,  the  definition 
of  ' '  Book  "  in  sect.  2  raises  a  puzzling 
question  of  construction. — R.  C. 


1828. 
Ftfb.  11. 

Erehequer 
Chamber. 

[  5*0  ] 
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The  bbitish  copies  of  the  whole  of  every  book,  and  of  every  volume  thereof, 
V.  and  apon  the  paper  upon  which  the  largest  number  or  impression 

Payne.  ^j  g^^j^  j^^^j^  gj^g^^  j^  printed  for  sale,  together  with  all  maps  and 
prints  belonging  thereto,  which,  from  and  after  the  passing  of 
this  Act,  shall  be  printed  and  published,  on  demand  thereof 
being  made  in  writing  to  or  left  at  the  place  of  abode  of  the 
publisher  or  pubUshers  thereof,  at  any  time  within  twelve  months 
next  after  the  publication  thereof,  under  the  hand  of  the  ware- 
house-keeper of  the  Company  of  Stationers,  or  the  librarian  or 
other  person  thereto  authorised  by  the  persons  or  body  politic  and 
corporate,  proprietors,  or  managers  of  the  libraries  following,  viz. 
the  British  Museum,  Sion  College,  the  Bodleian  Library  at  Oxford, 
the  Public  Library  at  Cambridge,  the  Library  of  the  Faculty 
of  Advocates  at  Edinburgh,  the  Libraries  of  the  four  Universities 
of  Scotland,  Trinity  College  Library,  and  the  King's  Inn  Library 
at  Dublin,  or  so  many  of  such  eleven  copies  as  shall  be  respec- 
tively demanded  on  behalf  of  such  libraries  respectively,  shall  be 
delivered  by  the  publisher  or  publishers  thereof  respectively,  within 
one  month  after  demand  made  thereof  in  writing  as  aforesaid,  to 
the  warehouse-keeper  of  the  said  Company  of  Stationers  for  the 
time  being ;  which  copies  the  said  warehouse-keeper  shall,  and  he 
is  hereby  required  to  receive  at  the  hall  of  the  said  Company,  for 
the  use  of  the  library  for  which  such  demand  shall  be  made, 
within  such  twelve  months  as  aforesaid  ;  and  the  said  warehouse- 
keeper  is  hereby  required  within  one  month  after  any  such  book 

[  *542  ]  or  volume  shall  be  so  *delivered  to  him  as  aforesaid,  to  deliver  the 
same  for  the  use  of  such  library.  And  if  any  publisher,  or  the 
warehouse-keeper  of  the  said  Company  of  Stationers,  shall  not 
observe  the  directions  of  this  Act  herein,  then  he  and  they  so 
making  default  in  not  delivering  or  receiving  the  said  eleven 
printed  copies  as  aforesaid,  shall  forfeit,  besides  the  value  of 
the  said  printed  copies,  the  sum  of  51.  for  each  copy  not  so 
delivered  or  received,  together  with  the  full  costs  of  suit ;  the 
same  to  be  recovered  by  the  person  or  persons,  or  body  politic 
or  corporate,  proprietors  or  managers  of  the  Ubrary  for  the  use 
whereof  such  copy  or  copies  ought  to  have  been  delivered  or 
received  ;  for  which  penalties  and  value  such  person  or  persons, 
body  politic  or  corporate,  is  or  are  hereby  authorised  to  sue  by 


VOL.  xxix.l         1828.     C.  P.     4  BING.  542—543.  619 

action  of  debt,  or  other  proper  action  in  any  court  of  record  in  The  British 
the  United  Kingdom."  Museum. 

Section  5.  **And  in  order  to  ascertain  what  books  shall  be  Payne. 
from  time  to  time  published,  be  it  enacted,  that  the  publisher  or 
publishers  of  any  and  every  book  demandable  under  this  Act, 
which  shall  be  published  at  any  time  after  the  passing  of  this 
Act,  shall  within  one  calendar  month  after  the  day  on  which  any 
such  book  or  books  respectively  shall  be  first  sold,  published, 
advertised,  or  offered  for  sale  within  the  bills  of  mortality,  or  within 
three  calendar  months,  if  the  said  book  shall  be  sold,  published, 
or  advertised  in  any  other  part  of  the  United  Kingdom,  enter  the 
title  to  the  copy  of  every  such  book,  and  the  name  or  names  and 
place  of  abode  of  the  publisher  or  publishers  thereof,  in  the 
register-book  of  the  Company  of  Stationers  in  London,  in  such 
manner  as  hath  been  usual  with  respect  to  books,  the  title 
whereof  hath  heretofore  been  entered  in  such  register-book,  and 
deliver  one  copy  on  the  best  paper  as  aforesaid  for  the  use  of  the 
British  Museum ;  which  register-book  shall  at  all  times  be  kept  at 
the  hall  of  the  *said  Company ;  for  every  of  which  several  entries  [  •e^s  ] 
the  sum  of  2«.  shall  be  paid,  and  no  more  ;  which  said  register- 
book  may,  at  all  seasonable  and  convenient  times  be  resorted 
to  and  inspected  by  any  person ;  for  which  inspection  the  sum  of 
1«.  shall  be  paid  to  the  warehouse-keeper  of  the  said  Company 
of  Stationers;  and  such  warehouse-keeper  shall,  when  and  as 
often  as  thereto  required,  give  a  certificate  under  his  hand  of 
every  or  any  such  entry  ;  and  for  every  such  certificate  the  sum 
of  Is,  shall  be  paid ;  and  in  case  such  entry  of  the  title  of  any 
such  book  or  books  shall  not  be  duly  made  by  the  publisher  or 
publishers  of  any  such  book  or  books  within  the  said  calendar 
month,  or  three  months,  as  the  case  may  be,  then  the  publisher 
or  publishers  of  such  book  or  books  shall  forfeit  the  sum  of  5i., 
together  with  eleven  times  the  price  at  which  such  book  shall  be 
sold  or  advertised,  to  be  recovered,  together  with  full  costs  of  suit, 
by  the  person  or  persons,  body  politic  or  corporate,  authorized 
to  sue,  and  who  shall  first  sue  for  the  same,  in  any  court  of 
record  in  the  United  Kingdom,  by  action  of  debt,  bill,  plaint,  or 
information,  in  which  no  wager  of  law,  essoign,  privilege,  or  pro- 
tection, nor  more  than  one  imparlance  shall  be  allowed :  provided 
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The  British  always,  that  in  case  of  magazines,  reviews,  or  other  periodical 
,.f  publications,  it  shall  be  suflBcient  to  make   such  entry  in  the 

Payke.  register-book  of  the  said  Company,  within  one  month  next  after 
the  publication  of  the  first  number  or  volume  of  such  magazine, 
review,  or  other  periodical  publication :  provided  always,  that  no 
failure  in  making  any  such  entry  shall  in  any  manner  afTect  any 
copyright,  but  shall  only  subject  the  person  making  default  to 
the  penalty  aforesaid  under  this  Act." 

At  the  trial  of  the  cause  before  Bay  ley,  J.,  Guildhall  sittings 
after  Michaelmas  Term,  1826,  it  appeared  that  the  publication  in 
question  was  part  of  a  considerable  work  prepared  by  the  late 
[  •644  ]  Dr.  Sibthorpe,  and  directed  *by  his  will  to  be  printed ;  that 
funds  to  a  certain  extent  were  by  the  same  will  given  to  carry  on 
the  undertaking  ;  that  it  was  carried  on  wholly  by  the  executors ; 
that  three  of  the  numbers  were  published  before  the  passing  of 
54  Geo.  III. ;  that  the  defendants  had  been  the  publishers  since 
that  time ;  that  the  number  for  which  this  action  was  brought, 
No.  9,  was  only  a  part  of  a  volume,  viz.  the  first  part  of  the  fifth 
volume. 
•  Many  more  facts  were  proved,  but  the  judgment  of  the  Court 

turned  solely  on  the  above. 

The  learned  Judge  declared  it  to  the  jury  to  be  his  opinion 
that  the  defendants  were  publishers  within  the  meaning  of  the 
Act,  but  that  the  number  9  was  not  a  book  demandable  under 
the  Act.     Whereupon  the  jury  found  for  the  defendants, 

The  counsel  for  the  plaintiff  then  tendered  a  bill  of  exceptions, 
which  now  came  on  to  be  argued  in  the  Court  of  Error. 

Patteson,  for  the  plaintiffs,  contended  that  this  was  a  book 
demandable  under  54  Geo.  III.  c.  156,  because  by  that  statute  it 
was  proposed  to  secure  to  the  public  libraries  all  books  deliver- 
able to  them  under  8  Ann.  c.  19,  15  Geo.  III.  c.  53,  and 
41  Geo.  III.  c.  107,  and  this  would  have  been  a  book  deliverable 
under  those  Acts.  By  the  8th  Ann.,  nine  copies  of  every  book, 
without  exception,  published  with  a  view  to  sale,  were  to  be 
delivered  to  the  Company  of  Stationers,  for  the  use  of  the  Royal 
Library  and  eight  others,  and  the  British  Museum  was  now 
substituted  for  the  Royal  Library.     *     *     * 


Payne. 

[546] 
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Platty  for  the  defendants,  after  protesting  that  this  was  i^ot  The  British 

a  work  which  the  Legislature  intended  should  be  entered  at 

Stationers*   Hall, — the  expenses    having    so   far  exceeded    the 

amount  which  could   ever  have   been   obtained    by   the  price 

attached  to  it  as  to  preclude  the  idea  that  it  was  printed  for 

profitable  sale,  and  the  number  of  copies  printed  shewing  that 

it  was  destined  only  for  a  circle  of  private  subscribers,  though 

two  or  three  copies  might  have  been  sold, — argued,  that   the 

clause  of  the  statute  on  which  the  plaintiffs  proceeded  being 

80  highly  penal,  must  be  construed  strictly,  and  relied  on  the 

circumstance,  that  the  word   "part"  was  not  to  be  found  in 

the  clause,  nor  even  the  word  "volume,"  which  was  found  in 

sect.  2.     *     *     * 

Cur,  adv.  vidL 

Alexander,  C.  B.  : 

This  is  an  action  of  debt  brought  by  the  British  Museum 
against  the  defendant  in  error,  for  penalties  given  by  the  statute 
of  the  54  Geo.  III.  c.  156,  s.  6. 

This  Act,  which  is  for  the  encouragement  of  learning,  and  [  6*7  ] 
respects  literary  property,  by  the  fiifth  section  requires  that  the 
publisher  of  every  book  demandable  by  force  of  it,  shall  enter 
the  title  of  such  book,  with  the  name  and  residence  of  the 
publisher  at  Stationers'  Hall,  and  endeavours  to  enforce  obedi- 
ence to  this  requisition,  by  imposing,  for  the  neglect  of  it,  upon 
the  publisher,  a  penalty  of  5i.,  with  eleven  times  the  price  of 
the  book. 

The  action  is  brought  for  the  recovery  of  these  penalties.  The 
first  count  of  the  declaration  avers,  that  the  defendants  were,  on 
the  10th  of  January,  1825,  the  publishers  of,  and  did  then 
publish  a  certain  book  entitled  "  Flora  Grseca."  Then  follows  a 
long  title,  immaterial  to  be  stated.  It  avers  the  book  to  have 
been  first  published  at  the  time  mentioned,  at  the  price  of 
12Z.  12s.  The  count  then  avers  it  to  be  a  book  demandable  by 
the  Act  of  the  54  Geo.  III.  It  then  charges  the  defendants  with 
neglecting  to  enter  the  title  to  the  copy  of  the  book,  and  their 
names,  as  publishers,  at  Stationers'  Hall.  There  are  many 
other  counts,  but  as  the  opinion  of  the  Court  does  not  turn  upon 
the  form  of  the  pleadings,  the  differences  are  not  material  to  be 
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The  Bbitish  stated.     The  defendants  pleaded  the  general  issue.     Upon  the 

IVTTTfllSTTW 

p.  '        trial  there  was   a  verdict   for  the  defendants.      The  plaintifiis 
Payne.       tendered  to  the  Judge  a  bill  of  exceptions. 

The  result  of  the  evidence,  as  it  appears  from  the  biU  of 
exceptions,  is,  that  the  publication  in  question  is  part  of  a 
considerable  work  prepared  by  Doctor  Sibthorpe,  and  directed  by 
his  will  to  be  printed ;  that  funds  to  a  certain  extent  were,  by 
the  same  will,  given  to  carry  on  the  undertaking ;  that  some  of 
the  numbers  were  published  before  the  Act  in  question,  that  is, 
before  July,  1814;  that  the  defendants  have  of  late  years  been 
the  publishers ;  that  the  number  which  is  the  foundation  of  this 
action  is  called  No.  9 ;  being  the  first  part  of  the  fifth  volume ; 
that  is,  only  a  part  of  a  volume. 
[  548  ]  In  the  view  which  this  Court  takes  of  the  question  which  has 

been  argued,  these  are  the  material  facts.  The  Judge,  Mr. 
Justice  Bayley,  stated  to  the  jury  his  opinion  to  be,  that  the 
defendants  were  publishers  within  the  true  intent  and  meaning 
of  the  Act  of  the  No.  called  No.  9,  but  that  this  No.  9  was  not 
a  book  demandable  by  force  of  the  54  Geo.  III. ;  and  that  the 
evidence  produced  by  the  defendants  was  sufficient  to  bar  the 
action.  This  opinion  is  what  the  bill  of  exceptions  objects  to. 
It  avers  No.  9  to  be  a  book  demandable  by  virtue  of  the  Act  in 
question,  and  that  is  the  point  we  are  to  decide  upon  the  present 
occasion. 

This  confessedly  is  not  a  book,  nor  even  a  volume :  and 
whether  a  paf  t  of  a  volume  be  a  book  demandable  under  the 
Act,  depends  upon  the  second  section  of  the  Act.  This  section,  so 
far  as  it  is  necessary  to  state  it,  is  in  these  words  (see  p.  618,  ante). 
By  this  provision,  the  thing  required  to  be  delivered  on  demand, 
is  the  whole  of  every  book  and  of  every  volume  thereof. 

The  non-feasance  of  this  is  made  penal. 

This  Court  is  of  opinion,  with  the  learned  Judge  who  tried  the 
cause,  that  the  persons  for  whose  benefit  this  provision  was 
intended,  have  no  right  by  force  of  a  provision  so  expressed  to 
demand  from  the  publishers  that  which  is  neither  a  book  nor  a 
volume,  but  only  a  part  of  a  volume.  We  are  of  opinion,  that 
we  are  to  understand  the  Legislature  to  have  in  this  clause 
employed  the  words  in  their  common  and  accepted  sense,  and 


VOL.  XXIX.]         1828.     C.  P.     4  BING.  548—549.  623 

that  we  have  no  right  by  a  questionable  subtilty  to  extend  the  The  British 
construction  of  the  words  beyond  their  usual  and  natural  import.  c. 

No  inference  favourable  to  the  plaintiffs,  as  it  appears  to  us,  p^ynb. 
can  be  collected  from  the  fifth  clause,  on  which  this  action  is 
immediately  founded,  and  which  requires  the  entry.  So  far  as 
it  respects  publications  of  this  kind,  it  is  more  general :  it  speaks 
only  of  book  or  books.  *It  seems  to  me,  when  the  two  clauses  [  *o49  ] 
are  combined,  to  shew  that  a  volume  is  called  a  book,  but  not  a 
fascicultts  a  volume.  We  are,  as  I  understand,  all  clearly  of 
opinion  that  this  is  not  a  periodical  publication  within  the 
proviso  which  respects  works  of  that  description. 

The  previous  Acts,  the  8th  of  Anne,  the  15th  and  41st  of  his 
late  Majesty,  have  been  referred  to  as  illustrating  the  clauses  in 
question,  and  tending  to  sustain  the  view  taken  by  the  plaintiffs 
of  this  case. 

Those  Acts  have  been  looked  into,  and  do  not  appear  in  any 
manner  to  warrant  the  construction  contended  for. 

It  has  been  asked,  if  this  fasciculus  is  not  demandable,  nor 
required  under  a  penalty  to  be  entered, — has  the  author  any 
copyright  in  it  ?  I  answer,  that  it  is  a  different  question,  and 
whichever  way  it  be  answered,  would  not  rule  the  present 
question. 

It  has  been  asked,  if  not  now,  will  this  fascicvlus  ever  be 
demandable  ?  I  answer  again,  these  questions  are  properly  left 
to  be  decided  when  they  occur,  but  that,  be  that  as  it  may,  this 
No.  9,  part  of  the  fifth  volume,  was  not  demandable,  nor  required 
upon  the  true  construction  of  the  statute  to  be  entered  at  the 
time  of  this  action  brought : 

We  are  all  of  opinion  that  there  should  be 

Judgment  for  the  defendants. 
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1828.  C.   P.   EASTER  TERM. 

April  25.  __^^_ 

t^^^^  DOE   D.    CALVERT  v.   FROWD.t 

(4  Bing.  o57— 560 ;  S.  C.  1  Moore  &  Tayne,  480.) 

Defendant,  who  held  under  a  tenant  for  life,  received,  on  her  deaths  a 
letter  from  the  lessor  of  the  plaintiff,  claiming  as  heir,  and  demanding^ 
rent. 

Defendant  answered,  that  he  held  the  premises  as  tenant  to  S. ;  that 
he  had  never  considered  lessor  of  plaintiff  as  his  landlord;  that  he 
should  be  ready  to  pay  the  rent  to  any  one  who  should  be  proved  to  be 
entitled  to  it,  but  that  without  disputing  the  lessor  of  the  plaintiff's 
pedigree,  he  must  decline  taking  upon  himself  to  decide  upon  his  claim, 
without  more  satisfactory  proof,  in  a  legal  manner : 

Held,  that  this  was  a  disclaimer  of  lessor  of  plaintiff  *s  title. 

This  was  an  ejectment  to  recover  possession  of  a  house  in 
Serle  Street,  Lincoln's  Inn  Fields,  and  tried  at  the  Middlesex 
sittings  after  Trinity  Term,  1827,  before  Best,  Ch.  J.,  when  a 
[  *bb%  ]  verdict  was  found  for  the  lessor  of  *the  plaintiff,  who  claimed 
title  to  the  premises  in  question  as  heir-at-law  of  Mary  WTiitall, 
deceased. 

Mary  Whitall  was  seised  in  fee  of  the  premises,  and  died  so 
seised  in  the  year  1800,  devising  the  premises  for  life  to  Margaret 
Hodgson,  who  afterwards  married  George  Smallpiece,  and  received 
the  rent  during  her  life. 

M.  Hodgson  died  in  1826. 

The  lessor  of  the  plaintiff  claimed  to  be  entitled  to  the  premises 
as  heir-at-law  of  Mary  Whitall,  on  the  decease  of  Margaret 
Hodgson,  the  tenant  for  life. 

At  the  trial,  the  lessor  of  the  plaintiff  having  proved  that  he 
was  heir-at-law  to  Mary  Whitall,  and  her  seisin. 

The  following  letters  between   the  lessor  of  the  plaintiff's, 
attorney  and  the  defendant  were  put  in : — 

"Edward  Frowd,  Esq. 
"  Sir, — In  order  that  you  may  be  fully  informed  of  the  rigtit 
and  title  of  my  client,  Mr.  John  Calvert,   to  the  premises  Lizi. 
No.  14,  Serle  Street,  in  your  occupation,  and  late  the  property  of 

t  The  principle  of  the  judgment      in  Vivian  v.  Moat  (1881)  16  Ch.  I>^ 
of  Best,  Ch.  J.  is  foUowed  by  Fry,  J.      730,  734,  50  L.  J.  Ch.  331.— E.  C. 
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Mrs.  Margaret  Smallpiece,  Kensington,  deceased,!  send  you  the        Dosd. 
particulars  enclosed,  (these  were  a  copy  of  the  lessor  of    the  r. 

plaintiff's  pedigree,  and  a  statement  of  his  claim  to  the  premises,)  Fbowd, 
which  I  trust  will  fully  satisfy  you  of  his  title,  and  that  there 
will  be  no  diflSculty  or  objection  to  his  receiving  the  rent,  which 
will  be  due  the  25th  instant.  I  shall  readily  give  you  any 
further  information  or  satisfaction  which  you  may  require,  if 
you  will  make  an  appointment  to  call  on  me  for  that  purpose. 

"  Yours,  &c. 
"  17th  March,  1826."  "  J.  Manonall." 

"  Sir, — In  answer  to  your  letter  respecting  Mr.  John  Calvert's 
claim  to  the  house  which  I  hold  as  tenant  to  Mr.  Smallpiece  in 
right  of  his  wife,  I  beg  to  inform  you,  I  have  not  hitherto  con- 
sidered Mr.  John  Calvert  as  the  landlord  of  the  house  in  Serle 
Street,  nor  can  I  pay  any  *rent  to  him  without  the  rigk  of  being  [  •659  ] 
hereafter  called  upon  to  pay  it  over  again  to  the  person  who  may 
fancy  and  perhaps  prove  he  has  a  better  title.  I  shall  be  at  all 
times  ready  to  pay  the  arrears  to  any  person  who  shall  be  proved 
to  be  either  heir-at-law  or  otherwise  entitled  to  receive  it ;  and 
without  wishing  to  dispute  the  connection  of  blood  of  Mr.  John 
Calvert  to  Mrs.  Mary  Whitall,  deceased,  I  must  decline  taking 
upon  myself  to  decide  upon  that  claim  without  more  satisfactory 
proof  in  a  legal  manner. 

"  I  am,  &c. 

"  4th  Nov.  1826."  "  Edw.  Frowd." 

On  this  evidence  the  jury,  under  the  direction  of  the  Lord 
Chief  Justice,  who  thought  the  defendant's  letter  amounted  to 
a  disclaimer,  found  a  verdict  for  the  plaintiff. 

A  rule  nisi  for  a  nonsuit  was  obtained  on  the  ground,  that  the 
lessor  of  the  plaintiff  had  treated  the  defendant  as  his  tenant, 
and  that,  therefore,  he  ought  to  have  had  notice  to  quit. 

Bosanquet  and  Storks,  Serjts.  shewed  cause: 
The  defendant's  letter  amounts  to  an  express  disclaimer  of  the 
title  of  the  lessor  of  the  plaintiff,  and  if  it  be  such,  it  is  clear  that 
notice  to  quit  is  not  necessary. 

R.R. — ^VOL.  XXIX.  40 
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DoEd.  Wilde^  Serjt.  contra  : 

Calvert  .  . 

r.  The  letter  contains  no  disclaimer,  but  merely  cautious  appre- 

hension,  and  a  request  for  further  information  upon  a  matter  at 
that  time  doubtful.  In  Doe  dem.  Williaim  v.  Pa8quali,\  it  was 
held  that  a  mere  refusal  to  pay  rent  to  a  devisee  under  a  con- 
tested will,  accompanied  with  a  declaration  that  the  tenant  was 
[  •560  ]  ready  to  pay  to  any  person  entitled,  did  not  amount  to  *a  dis- 
claimer ;  and  here  there  was  no  demand  of  possession  by  the 
lessor  of  the  plaintiff,  so  that  the  defendant,  being  in  lawfully, 
could  not  be  a  trespasser  till  the  lessor  of  the  plaintiff  dissented 
to  his  possession. 

Best,  Ch.  J. : 

Mrs.  Smallpiece,  the  lessor  of  the  defendant,  had  only  a  life 
interest  in  the  premises:  her  husband  had  no  estate  by  the 
curtesy ;  the  moment  she  was  dead,  therefore,  the  lessor  of  the 
plaintiff  might  treat  the  defendant  as  a  trespasser.  If,  indeed, 
the  defendant  had  ever  paid  rent  to  the  lessor  of  the  plaintiff,  a 
new  term  would  have  been  created ;  but  this  was  not  the  case, 
and  when  the  lessor  of  the  plaintiff  demands  his  rent,  the  defen- 
dant says,  "  I  will  not  pay,  I  am  tenant  to  Smallpiece  ;  "  and  at 
the  trial  puts  the  lessor  of  the  plaintiff  to  prove  his  title.  If 
this  be  not  disclaimer,  what  is  ?  But  I  should  not  have  thought 
differently  even  if  this  case  had  been  exactly  like  the  case  of 
Doe  dem.  Williams  v.  Pasquali,  because  a  notice  to  quit  is  only 
requisite  where  a  tenancy  is  admitted  on  both  sides,  and  if  a 
defendant  denies  the  tenancy,  there  can  be  no  necessity  for  a 
notice  to  end  that  which  he  says  has  no  existence. 

Park,  J. : 

There  never  was  any  relation  of  landlord  and  tenant  between 
these  parties  ;  rent  was  demanded  and  refused,  and  the  lessor  of 
the  plaintiff  could  not  make  the  defendant  tenant  against  his 
consent.  The  offer  of  the  lessor  of  the  plaintiff  was  only  8ub 
modOf  and  not  accepted. 

Oaselee,  J. : 

If  the  defendant  had  held  under  the  ancestor  of  the  lessor 
t  3  E.  R.  688  (1  Peake,  259). 


VOL.  XXIX.]  1828.    C.  P.    4  BING.  660.  627 

of  the  plaintiff,  the  question  agitated  in  Doe  dem.  Williams  v.        Dob  d. 

PasqiuUi  might  have  arisen,  but  all  his  interest  expired  on  the  «. 

death  of  Mrs.  Smallpiece.  ^^^^^' 

Ride  discharged. 


ROBINSON   V.    HOFMAN.  is^s. 

Aprtl  25. 

(4  Bing.  562— j6o  ;  1  Moore  &  ra}Tie,  474  ;  6  L.  J.  C.  P.  113;  S.  C.  at  Niai  

Prius,  3  Car.  &  P.  234.)  [  662  ] 

Que  joint- tenant  may,  without  the  assent  of  his  fellows,  appoint  a 
bailiff  to  distrain  for  rent  due  to  all  the  joint-tenants. 

Replevin.  Cognizances  by  defendant ;  first,  as  bailiff  of  Henry 
Merchant,  the  elder,  Samuel  CuUum,  and  Stephen  CuUum,  for 
35{.,  one  quarter's  rent  in  arrear  to  them,  in  respect  of  a  house 
held  by  the  plaintiff,  under  a  demise,  at  140{.  a  year,  payable 
quarterly. 

Second,  as  bailiff  of  H.  Marchant,  the  elder,  for  one  undivided  [  663  ] 
moiety,  and  two  undivided  fifth  parts  of  the  other  moiety  of  35Z., 
one  quarter's  rent  in  arrear  to  him,  in  respect  of  one  undivided 
moiety,  and  two  undivided  fifth  parts  of  the  other  moiety  of  a 
house  held  by  the  plaintiff,  under  a  demise,  at  1401.  a  year, 
payable  quarterly. 

Third,  as  bailiff  of  H.  Marchant,  the  younger,  for  one  undivided 
moiety,  and  one  undivided  fifth  part  of  the  other  moiety  of  35Z., 
one  quarter's  rent  in  arrear  to  him,  in  respect  of  one  undivided 
moiety,  and  one  undivided  fifth  part  of  the  other  moiety  of  a 
house  held  by  the  plaintiff,  under  a  demise,  at  140Z.  a  year, 
payable  quarterly. 

To  each  of  these  cognizances  the  plaintiff  pleaded  non  tenuit ; 
riens  in  arriere;  and  that  defendant  was  not  bailiff. 

At  the  trial  before  Best,  Ch.  J.,  Middlesex  sittings,  after  Trinity 
Term  last,  it  appeared  that  the  plaintiff  held  the  premises  under 
a  lease  executed  by  Henry  Marchant,  the  elder,  Samuel  CuUum, 
and  Stephen  CuUum,  described  as  surviving  trustees  under  the 
will  of  John  CuUum  ;  that  the  warrant  of  distress  was  signed  by 
Henry  Marchant,  the  elder,  alone,  and  authorized  a  seizure  for 
24{.  108.  only ;  and  that  Samuel  CuUum  being  appUed  to,  to 
authorise  the  distress,  declined  to  do  so,  or  to  adopt  it  afterwards. 

40—2 
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BoBiKBOK         A  verdict  was  thereupon  taken  for  the  plaintiff,  with  leave  for 
HopMAK.      ^^^  defendant  to  move  to  set  aside,  and  enter  a  verdict  for  the 
defendant  instead ;  accordingly, 

Storks^  Serjt.  having  obtained  a  rule  nisi  to  that  effect,  on 
the  ground  that  one  joint-tenant  may  distrain,  and  that  if  he 
does  so,  he  is  compelled  to  avow,  pursuant  to  the  terms  of  the 
lease  by  which  the  premises  are  held  ; 

C  ^^  ]  Wilde,  Serjt.  now  shewed  cause  : 

Admitting  that  one  joint- tenant  may  distrain  alone,  avowing 
for  himself,  and  making  cognizance  as  bailiff  of  the  others, 
{Leigh  v.  Shepherd,}  Pullen  v.  Palmer,  I)  he  cannot  depute  a  bailiff 
for  them,  or  distrain  after  their  express  dissent.  One  who  has 
only  an  authority  by  law,  cannot  delegate  it  to  another  :  Year 
Book,  7  Hen.  IV.  34,  pi.  1.  If  so,  the  first  cognizance  cannot 
be  supported,  for  the  defendant  was  not  the  bailiff  of  the  three 
lessors,  but  of  Marchant,  the  elder,  only,  Cullum  having  expressly 
refused  to  give  his  authority  to  the  distress  ;  and  though  the  cases 
lay  it  down  that  a  joint-tenant  may  distrain  alone,  none  of  them 
have  gone  the  length  of  saying  that  he  may  do  so  in  spite  of  the 
dissent  of  his  fellows  ;  neither  will  a  warrant  for  24/.  10«.  support 
a  cognizance  for  85{. ;  and  the  second  and  third  cognizances 
having  no  application  to  the  lease  given  in  evidence  may  be  pat 
out  of  the  question. 

Storks  : 

If,  as  it  is  admitted,  one  joint-tenant  may,  without  the  assent 
of  his  fellows,  distrain  for  rent,  avowing  in  his  own  name,  and 
making  cognizance  as  bailiff  to  them,  it  seems  to  follow  that  he 
may  distrain  by  a  bailiff,  for  it  must  be  immaterial  whether  he 
makes  the  distress  by  his  own  hand,  or  the  hand  of  another ; 
and  in  Leigh  v.  Shepherd,  Dallas,  Ch.  J.  cites  the  Year  Book, 
15  Hen.  VIL,  17  a,  to  shew  that  if  a  party  has  an  interest  to 
entitle  him  to  distrain,  the  appointment  of  the  bailiff  is  not 
traversable.  The  inconvenience  would  be  great  if  a  joint-tenant 
could  not  distrain,  even  in  spite  of  the  dissent  of  a  co-tenant  ; 

t  23  R.  R.  516  (2  Brod.  &  Ring.  465).  J  5  Mod.  72. 
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for  it  would  in  such  case  be  in  the  power  of  one  of  many,  to     Bobimbon 

deprive  all  the  others  of  their  rent.     But,  though  there  was  no      hofman. 

assent  in  this  case,  neither  was  there  any  dissent.    With  regard 

to  the  supposed  variance  between  the  sum  mentioned  in  *the       '•        ^ 

warrant,  and  that  justified  in  the  cognizance,  it  is  immaterial, 

since  a  party  may  distrain  for  one  cause,  and  avow  for  another. 

Best,  Ch.  J.  : 

I  had  considered  at  first  that  there  was  an  express  dissent  by 
Cullum  to  this  distress  ;  I  cannot  now  collect  that  such  was  the 
case,  and  it  is,  therefore,  unnecessary  to  decide  what  would  have 
been  the  effect  of  such  a  dissent. 

Cullum  said  he  declined  authorizing  this  distress :  this  does 
not  amount  to  a  dissent ;  and  he,  consequently,  left  his  co-tenant 
in  the  same  situation  as  the  co-tenant  stood  in  Leigh  v.  Shepherd ; 
to  the  decision  in  which  case  I  entirely  subscribe.  The  rule, 
therefore,  must  be  made  absolute. 

Pabk,  J.  : 

I  am  of  the  same  opinion,  and  agree  with  the  decision  in 
Leigh  V.  Shepherd.  That  is  an  authority  to  shew  that  the  assent 
of  the  co-tenant  is  not  necessary,  and  there  has  been  no  express 
dissent  here. 

BURROUGH,   J.  : 

One  joint-tenant  may  recover  the  whole  rent,  and  give  a  dis- 
charge for  it ;  he  may,  therefore,  distrain,  and  he  must  avow 
according  to  the  title.  There  is  no  colour  for  saying  that  there 
was  any  dissent  here. 

Oaselee,  J.  : 

If  the  distress  had  been  made  by  Marchant,  there  could 
have  been  no  doubt ;  but  if  Marchant  has  authority  to  distrain 
for  himself  and  others,  it  comes  to  the  same  thing  whether  he 
distrains  by  himself  or  by  a  bailiff. 

Rule  absolute. 
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1828.  MURPHY  AND  Another  v.   BELL. 

April  28. 
(4  Bing.  567—572;  S.  C.  1  Moore  &  Payne,  493 ;  6  L.  J.  C.  P.  118.) 

A  policy  of  insurance  stipulated,  '*that  the  goods  insured  were  and 
should  be  valued  at  five  tierces  coffee,  valued  at  27/.  per  tierce,  say 
135/. ;  that  policy  to  be  deemed  sufficient  proof  of  interest :  '*t 

Held,  that  the  policy  was  void  under  19  Geo.  II.  c.  37. 

Assumpsit  on  a  policy  of  insurance.  The  declaration  alleged 
that  the  plaintiffs  by  the  names  and  description  J.  and  E. 
Murphy,  or  as  agents,  as  well  in  their  own  names  as  for  and 
in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  did,  might,  or  should  appertain  in  part  or  in 
all,  did  make  assurance  and  cause  themselves  and  them  and 
every  of  them  to  be  insured,  lost  or  not  lost,  at  and  from  London 
to  Cork,  including  the  risk  in  craft  to  and  from  the  vessel,  upon 
any  kind  of  goods  and  merchandizes,  and  also  upon  the  body, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other 
furniture  of  and  in  the  good  ship  or  vessel  called  the  Zephyr. 
The  said  ship,  &;c.,  goods  and  merchandizes,  &c.,  for  so  much  as 
concerned  the  assured,  by  agreement  between  the  assured  and 
assurers  in  that  policy  were  and  should  be  valued  at  five  tierces 
coffee,  valued  at  27L  per  tierce,  say  185{. ;  "  That  policy  to  be 
deemed  sufficient  proof  of  interest.'' 

At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  Easter 
[  *568  ]       Term,  1827,  a  verdict  having  been  found  for  the  ^plaintiff  in 
respect  of  a  loss  within  the  terms  of  the  policy, 

Wilde,  Serjt.  in  Trinity  Term  last  obtained  a  rule  nM  to 
arrest  the  judgment,  on  the  ground  that  the  policy  described  in 
the  declaration  was  void,  the  statute  19  Geo.  U.  c.  87,  s.  1^ 
having  enacted  that  no  assurance  shall  be  made  on  any  ship  or 
on  any  goods  to  be  taken  on  board  of  such  ship,  ''  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy,  or 
by  way  of  gaming  or  wagering,  or  without  benefit  of  salvage  to 
the  assurer." 

t  Upon   the    distinction   between      Jansan  (1868)  L.  R.  3  C.  P.  303,  37 
these    policies    and  valued   policies      L.  J.  C.  P.  105. — K.  C\ 
(properly  so   called)  see  Barker  v. 
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Taddy,  Serjt.  this  Term  shewed  cause :  Mubfhy 

r. 

In  order  to  render  the  policy  invalid,  it  ought  to  fall  either  Bell. 
within  the  spirit  or  the  letter  of  the  statute.  But  it  is  clearly 
not  within  the  spirit  of  the  statute,  which  was  passed  solely  to 
prevent  gambling  by  means  of  wagering  policies,  where  the 
party  insuring  has  no  interest  to  insure.  That  the  plaintiff  had 
goods  on  board  sufficiently  appears  from  the  stipulation  that  they 
should  be  valued  at  five  tierces  coffee ;  and  the  clause,  ''  that 
policy  to  be  deemed  sufficient  proof  of  interest,"  following  imme- 
diately after  the  clause  of  valuation,  must  be  taken  to  mean  that 
the  policy  should  be  proof  of  the  amount  of  interest.  It  contains 
nothing  to  preclude  proof  of  the  existence  of  interest,  and  is  in 
effect  no  other  than  a  valued  policy.  In  Orant  v.  Parkinson y\ 
where  it  was  agreed  that  in  case  of  loss  the  profits  insured  should 
be  valued  at  l,000i.,  "without  any  other  voucher  than  the 
policy,"  Lord  Mansfield  said,  ''  I  cannot  distinguish  it  from  a 
valued  policy ;  there  is  no  pretence  for  saying  it  is  a  wagering 
one.""  And  in  Da  Costa  v.  Firth.l  where  it  was  agreed  that  the 
goods  should  be  valued  at  the  sum  insured  on  the  packet-boat, 
"  without  further  proof  of  interest  than  the  policy,"  it  was 
♦holden  to  be  an  exception  out  of  the  statute  of  19  Geo.  II.  c.  37,  [  •569  ] 
and  that  a  loss  having  happened,  the  insured  was  entitled  to 
recover.  If  the  present  policy  be  not  within  the  spirit  of  the 
statute,  it  cannot  be  impugned  unless  it  fall  within  the  very 
words :  but  the  words  of  the  statute  only  avoid  policies  made 
"  without  further  proof  of  interest  than  the  policy,"  whereas  the 
language  of  the  policy  in  question  is,  that  it  shall  be  '^  deemed 
sufficient  proof  of  interest." 

Wilde: 
The  object  of  the  statute  was  to  prevent  insurances  in  which 
the  policy  was  to  be  proof,  not  of  the  amount,  but  of  the  existence 
of  interest,  and  the  form  pursued  is  immaterial,  provided  that  be 
the  intention  of  the  parties.  The  policy  in  Grant  v.  Parkinson 
was  truly  a  valued  policy,  intended  to  be  a  proof,  not  of  the 
existence  of  an  interest  in  the  thing  insured,  but  of  the  amount 
of  its  value ;  and  Da  Costa  v.  Firth  was  decided  on  the  ground 
t  Park  on  Ins.  302.  X  4  Burr.  1966. 
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Murphy      that  the  policy  fell  within  an  exception  in  the  statute  touching 
Bell.        effects  from  any  port  in  the  possession  of  the  crowns  of  Spain  or 
Portugal.    The  policy  in  question  clearly  dispenses  with  any 
proof  of  interest  except  the  production  of  the  policy. 

Cur.  adv.  vidt. 

Best,  Ch.  J. : 

In  the  argument  jot  plaintiff's  counsel  it  has  been  assumed  that 
the  sole  object  of  the  19  Geo.  II.  was  to  prevent  gaming  under 
the  pretence  of  insuring  against  the  perils  incident  to  navigation. 
On  this  assumption  he  has  insisted  that  if  it  appears  that  a  policy 
is  not  a  gaming  policy,  and  the  precise  words  specified  in  the  Act 
are  not  used,  the  case  is  not  within  the  statute.    The  preamble 
of  the  Act  shews  that  gaming  was  the  least  of  the  evils  that  the 
Legislature  proposed  to  remedy.     Adventures  on  which  gambling 
policies  might  be  made  but  which  were  not  likely  to  be  under- 
taken for  the  other  purposes  which  it  was  the  object   of  the 
[*^70]       statute   to  prevent,   *are  exempted  from  its  operation.    -The 
preamble  states  that  policies  of  insurance  with  clauses  of  interest 
or  no  interest,   or  such  as  in  case  of  loss  made  the  policies 
sufficient  proof  of  interest,  were  used  to  protect  persons  who  were 
carrying  on  illegal  traffic,  and  were  made  the  means  of  profiting 
by  the  wilful  destruction  and  capture  of  ships.    Privateers,  which 
carried  no  cargoes,  and  the  crews  of  which  were  composed  of 
more  persons  than  it  was  safe  to  trust  with  the  secret  that  the 
ships  were  to  be  wilfully  destroyed  or  purposely  exposed   to 
capture;  ships  going  to   the  territories  of   Spain  or  Portugal, 
which  were  not  likely  to  export  wool  (the  exportation  of  which 
was  in  George  the  Second's  reign  the  thing  most  dreaded   by 
politicians),  or  any  other  raw  materials ;  or  to  import  any  articles 
that  could  interfere  with  the  monopoly  of  British  manufacturers ; 
are  exempted  from  the  operation  of  the  Act.     This  shews  that 
gambling  was  not  the  only  thing  guarded  against. 

If  a  policy  contains  words  to  the  same  effect  as  those  enumerated 
in  the  Act,  the  case  is  within  it,  although  it  may  be  manifest 
that  it  is  not  a  gaming  insurance.  The  temptation  to  fraudulent 
insurances  is  very  great ;  the  object  to  be  attained  by  them  is 
often  easily  accomplished ;  and  the  consequences  to  that  most 
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valuable  class  of  men,  underwriters,  and  seamen,  whose  lives  are  Mubphy 
often  put  in  hazard  owing  to  such  insurances,  are  dreadful.  The  bell. 
case  of  The  King  v.  Codling,  and  Easterly  and  M'Farlane,\  in 
which  I  was  counsel  for  two  of  the  prisoners,  and  others  that 
have  been  brought  before  the  courts  of  justice,  prove  that  such 
frauds  are  committed.  We  cannot  too  strongly  inforce  all  the 
provisions  of  this  statute^  If  we  held  that  unless  the  words 
recited  in  the  statute  are  introduced  into  policies,  and  they  are 
not  gaming  policies,  they  are  valid,  we  shall  render  inoperative  its 
provisions  against  fraudulent  insurances,  *and  such  as  encourage  [  *^'^^  ] 
clandestine  trade.  The  Act  does  not  say  that  policies  containing 
certain  specified  words  shall  be  void,  but  that  **  no  insurance 
shall  be  made,  interest  or  no  interest,  or  without  further  proof 
of  interest  than  the  policy."  The  meaning  of  this  clause  is,  that 
no  insurance  shall  be  effected  by  a  policy  so  worded  as  to  entitle 
the  assured  to  recover  against  the  underwriters  a  certain 
stipulated  sum  of  money,  whether  he  had  any  interest  in  the 
ship  or  cargo  or  not,  or  that  binds  the  underwriter  not  to  require 
any  other  proof  of  the  assured's  interest  but  the  admission  of 
such  interest  in  the  policy.  Whatever  words  may  be  used,  if 
that  be  the  effect  of  the  policy,  no  action  can  be  maintained  on 
it.  This  is  the  only  construction  that  will  restrain  the  practices 
intended  by  this  Act  to  be  prevented,  and  which  is  according  to 
the  import  of  the  words  used  by  the  Legislature. 

It  was  thought  at  one  time  that  all  valued  policies  were  within 
the  Act,  and  when  one  considers  that  frauds  by  the  loss  of  ships, 
may  be  accomplished  by  means  of  policies  in  which  a  higher 
value  is  put  on  articles  insured  than  they  are  worth,  there  was 
reason  for  thinking  so.  But  the  case  of  Lewis  v.  liuckerX  has 
determined  that  policies  only  covering  the  prime  cost  of  the 
goods  are  valid.  In  the  case  of  Grant  v.  Parkinson,  the  policy 
declared,  "that  in  case  of  loss  the  profits  should  be  valued  at 
1,000Z.  without  any  other  valuation  than  the  policy."  Lord 
Mansfield  at  first  thought  that  policy  was  void.  On  further 
consideration  his  Lordship  said,  **it  is  incumbent  on  the  plaintiff 
to  prove  some  interest :  the  meaning  of  the  policy  is  not  to  evade 
the  Act  of  Parliament,  but  to  avoid  the  difficulty  of  going  into  an 

t  2  Riiflsell  on  Crimes,  1738.  t  2  Burr.  1167. 
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Murphy      exact  account  of  the  quantum.     I  cannot  distinguish  it  from  a 
Bbll.        valued  policy." 

[  672  ]  If  a  policy  then  dispenses  with  all  proof  of  interest,  it  is  within 

the  Act,  and  void.     If  the  plaintiff  must  prove  his  interest,  and 
the  policy  only  saves  him  the  trouble  of  shewing  its  amount,  it 
is  a  valued  policy  and  good.     Let  us  try  the  validity  of  the  policy 
on  which   this  action  is  brought  by   this  test :   *'  goods  and 
merchandizes  for  so  much  as  concerned  the  assured  and  assurers 
were  and  should  be  valued  at  5  tierces  coffee,  valued  at  27i.  per 
tierce,  say  185Z.     That  policy  to  be  deemed  sufficient  proof  of 
interest."     This  is  a  full  admission  of  all  the  assured  would  be 
required  to  prove,  as  well,  as  to  his  having  goods  on  board,  as  to 
the  value  of  those  goods.     The  words,  **  should  be  valued  at  five 
tierces  of  coffee,"  admit  that  five  tierces  of  coffee  belonging  to  the 
plaintiff  were  on  board.     That  would  dispense  with  the  necessity 
of  proving  that  any  coffee  belonging  to  the  plaintiff  was  on  board. 
The  words,  "  that  policy  to  be  deemed  sufficient  proof  of  interest," 
are  of  precisely  the  same  import  as  the  words  **  without  further 
proof  of  interest  than  the  policy."     As  no  inquiry  is  to  be  made 
whether  the  assured  had  any  property  in  the  ship  insured  or  not, 
it  is,  in  effect,  an  insurance  interest  or  no  interest.    We  are  of 
opinion  that  the  judgment  must  be  arrested. 

Judgment  arrested  accordingly. 


[678] 


.^^?,^««  DAVIES  AND   Another,  Assignees  of  HOW,  a 

April  29.  '  ' 

Bankrupt,  v.  WILKINSON. 


(4  Bing.  57^^—578 ;  S.  C.  1  Moore  &  Payne,  502  ;  6  L.  J.  C.  P.  121.) 

Defendant,  an  insurance  broker,  being  sued  for  premiums  reoeiTed  by 
him  on  policies  subscribed  by  the  plaintiff,  was  allowed  to  set  off  a  loss 
on  one  of  those  policies  effected  in  the  name  of  the  defendant  at  the 
request  of  T.,  on  goods  in  which  T.  was  interested,  but  on  which  the 
defendant  had  a  lien  to  a  greater  amount  than  the  set-off  claimed. 

Action  to  recover  the  amount  of  premiums  received  by  the 
defendant  as  broker,  in  respect  of  certain  policies  of  insurance 
subscribed  l}y  the  bankrupt. 

At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  Trinity 
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Term  last,  the  defendant  claimed  a  set-oflF  to  a  greater  amount  in       Dayibs 

respect  of  a  loss  due  from  the  bankrupt  on  his  subscription  to  a    Wilkinson. 

policy  effected  by  and  in  the  name  of  the  defendant,  at  the  request 

of  Thompson  &  Co.  of  Leeds,  on  goods  in  which  Thompson  &  Co. 

were  interested,  but  on  which  the  defendant  had  a  lien  in  respect 

of  a  debt  due  to  him  from  Thompson  &  Co.  *for  premiums  to  a       [  *574  ] 

greater  amount  than  the  set-off  claimed. 

A  verdict  was  found  for  the  plaintiff  subject  to  the  opinion  of 
the  Court,  whether  the  defendant  could  insist  on  this  set-off, 
Thompson  &  Co.  being  interested  in  the  goods  insured,  and 
having  ordered  the  insurance  to  be  effected. 

Wilder  Serjt.  having  accordingly  obtained  a  rule  nisi  to  set 
aside  this  verdict,  on  the  ground  that  the  defendant  might  have 
sued  the  bankrupt  in  respect  of  the  loss,  the  policy  on  which  it 
arose  having  been  effected  in  the  defendant's  name ;  and  that  he 
was  therefore  entitled  to  set  off  a  debt  he  might  have  recovered 
against  the  bankrupt  by  action ; 

Taddy  and  E,  Laives,  Serjts.  shewed  cause : 

The  defendant  is  not  entitled  to  set  off  in  respect  of  a  loss, 
unless  he  has  an  interest  on  the  specific  goods  insured,  or  has 
advanced  money  on  them.  In  Koster  v.  Ea8on,\  indeed,  it  was 
holden  that  a  broker  might  set  off  in  an  action  for  premiums, 
losses  on  policies  effected  in  the  name  of  his  own  firm ;  but  that 
was  a  very  narrow  ground  of  decision,  for  it  is  well  known  that 
policies  are  usually  effected,  not  for  the  person  whose  name  may 
be  found  on  them,  but  for  all  who  may  appear  to  be  interested ; 
however,  the  broker  whose  name  was  inserted  in  Koster  v.  Eason^ 
acted  on  a  del  credere  commission  which  put  him  in  the  con- 
dition of  a  principal ;  and  that  this  circumstance  was  esteemed 
material,  appears  clearly  from  the  language  of  Le  Blanc,  J.  in 
the  subsequent  case  of  Parker  v.  Beasley.X  A  mere  title  to  hold 
the  policy  will  not  confer  a  right  of  set-off  against  the  under- 
writer: Goldshmidt  v.  Lyow.§  Minett  *v.  FarreaterW  clearly  shews  [  •676  ] 
that  in  an  action  for  premiums,  the  broker  cannot  set  off  returns 

t  14  R.  R.  603  (2  M.  &  S.  112).  §  13  R.  R.  670  (4  Taunt.  534). 

X  15  R.  R.  299  (2  M.  &  S.  423).  ||  13  R.  R.  676  (4  Taunt.  541}. 
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DATIE8       of  premium  against  the  underwriter's  assignees  unless  they  have 

WiLKn?soN.    mftde  him  their  agent.     The  agency  to  the  underwriter,  in  virtue 

of  which  the  broker  claims  to  set  off  against  him,  is  rescinded  by 

bankruptcy,  and  in  order  to  set  off  against  the  assignees,  an 

agency  for  them  also  ought  to  be  shewn. 

Wilde,  contra,  was  stopped  by  the  Court. 

Best,  Ch.  J. : 

I  think  this  case  falls  within  the  principle  laid  down  in  Parker 
V.  Beasley.  The  facts  are  as  follows :  The  bankrupt  subscribes 
a  policy  to  the  defendant,  upon  which  a  loss  has  been  incurred. 
The  defendant  is  indebted  to  the  bankrupt  for  premiums.  But 
though  the  defendant's  name  was  on  the  policy  subscribed  by 
the  bankrupt,  the  goods  insured  belonged  to  Thompson  &  Co. ; 
and  it  has  been  contended  that  the  defendant  cannot  set  off  the 
amount  of  the  loss,  because  he  is  not  interested  in  the  goods. 
But  he  might  have  sued  the  bankrupt  on  the  policy,  and  though 
the  goods  were  not  his,  he  had  a  lien  on  them,  for  Thompson  &  Co. 
were  indebted  to  him  for  premiums  beyond  the  value  of  the 
goods.  In  Parker  v.  Beasley,  there  was  no  del  credere  com- 
mission, but  the  broker  had  a  lien  on  the  goods  insured,  and  the 
principle  on  which  the  decision  turned,  was,  that  the  broker's 
name  being  on  the  policy,  he  had  a  right  to  sue  the  underwriter; 
and  that  where  a  party  has  a  right  to  sue  on  the  policy,  and  has 
a  lien  on  the  goods  insured,  he  may  set  off  in  an  action  for 
premiums,  the  sum  to  be  recovered  for  the  loss.  The  present 
defendant  stands  in  the  same  situation ;  he  had  a  right  to  sue 
I  •676  ]  on  the  policy  subscribed  by  the  bankrupt,  *and  a  lien  on  the 
goods  insured  ;  and  it  would  be  strange  to  say  that  he  might  sue 
the  bankrupt,  and  yet  not  set  off  the  debt  to  be  recovered  in 
such  suit.  Thompson  can  never  claim  on  the  policy,  because  he 
must  first  discharge  his  debt  to  the  defendant,  and  he  cannot  do 
that  without  giving  credit  for  the  sum  charged  by  the  defendant 
in  respect  of  this  loss.  Lord  Mansfield  says,  that  the  doctrine 
of  set-off,  as  consisting  with  equity,  ought  to  be  carried  as  far 
as  it  can.  Minett  v.  Forrester  does  not  touch  the  present  case, 
because  the  material  fact  on  which  our  decision  rests,  is  not  to 
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be  found  there  ;  it  no  where  appearing  that  the  policy,  the  loss  davibs 
on  which  it  was  proposed  to  set  off,  was  effected  in  the  name  of  Wilkinson. 
the  party  who  claimed  the  set-off.  But  independently  of  the 
decisions,  looking  at  the  statute  of  Geo.  II., — the  right  of  the 
broker  to  sue  on  the  policy  subscribed  by  the  bankrupt, — and 
his  lien  on  the  goods  insured, — we  think  him  clearly  entitled  to 
the  set-off  he  claims. 

Park,  J. : 

Whether  on  the  justice  of  the  case  or  on  principle,  this  rule 
ought  clearly  to  be  made  absolute.  The  cases  have  proceeded 
by  degrees,  and  Koster  v.  Eason,  and  Parker  v.  Beasley,  warrant 
the  Court  in  the  decision  they  now  pronounce. 

In  Koster  v.  Eason  the  broker  had  a  del  credere  commission, 
and  the  Court  thought  he  was  entitled  to  set  off  a  loss  on  a 
policy  effected  in  his  own  name.  In  Parker  v.  Beasley  I  took 
unsuccessfully  the  distinction  which  my  brother  Toddy  has  taken 
to-day,  but  the  Court  thought  the  principle  the  same  whether 
the  broker  acted  under  a  del  credere  commission  or  not. 

In  the  present  case  there  was  no  del  credere  commission,  but 
the  policy  was  effected  in  the  name  of  the  broker,  who  might 
have  sued  the  underwriter  upon  it;  he  had  a  lien  upon  the 
goods  insured,  and  the  owner  of  *them  could  not  recover  without  [  'sz?  ] 
allowing  the  broker  credit  for  the  amount.  The  same  argument 
was  raised  in  Koster  v.  EcLSon,  but  Lord  Ellenborough  said, 
''  another  answer  to  the  claim  as  to  the  ten  policies  is  this,  that 
it  does  not  appear  that  the  house  of  Eason  &  Co.  have  paid  their 
principals,  though  they  have  given  them  credit  for  these  losses 
and  returns ;  and  if  they  have  not  paid  them,  the  allowance  of 
this  claim  may  either  interfere  with  the  rights  of  such  principals, 
or  may  leave  Swan's  estate  exposed  to  a  further  claim  from 
those  principals.  Suppose  the  house  of  Eason  &  Co.  to  become 
insolvent  and  unable  to  satisfy  their  guarantees,  if  the  allowance 
of  this  set-off  were  to  take  away  from  the  principals  the  right  of 
claiming  upon  Swan's  estate,  it  would  be  doing  clear  injustice  to 
the  principals,  who  ought  to  have  the  power  of  looking  to  Swan 
as  their  principal  debtor,  as  well  as  to  Eason  &  Co.,  the  guaran- 
tees for  his  solvency ;  and  if  the  allowance  of  this  set-off  were 
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Davies  not  to  take  a^ay  from  the  principals  the  right  of  claiming  upon 
WiLKiNBOK.  Swan's  estate,  it  would  be  great  injustice  to  Swan's  estate, 
because  in  that  case  it  would  be  liable  to  pay  the  principals  a 
dividend,  after  having  made  Eason  &  Co.  a  payment  to  the 
extent  of  the  whole  demand."  The  case  of  Parker  v.  Beasley 
was  that  of  brokers  who  had  effected  policies  on  goods  in  their 
own  names,  on  account  of  their  principal,  and  had  accepted  bills 
on  account  of  the  goods,  so  that  they  had  only  a  lien  to  that 
extent,  and  yet  the  Court  held  it  sufficient,  and  decided  on  the 
distinction  which  supports  the  principle  on  which  we  now 
determine.  Lb  Blanc,  J.  said,  "  the  case  of  Rosier  v.  Eason 
established  this,  that  where  the  broker  himself  is  a  party  to  the 
contract,  so  as  to  enable  him  to  maintain  an  action  in  his  own 
name,  if  he  has  acquired  an  interest  by  a  del  credere  commission, 
he  is  entitled  to  a  set-off.     It  is  the  same  thing  if  he  acquires  an 

[  •sTS  ]  interest  by  advancing  on  the  credit  of  *the  consignment."  The 
defendant  here  has  an  interest  by  lien,  and  a  right  to  sue  on  the 
policy. 

BuRROUGH  and  Gaselee,  JJ.  concurring,  the  rule  was  made 

Absolute. 
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BARTEAM  v.   FAREBEOTHER.  i828 

May  1. 
(4  Bing.  579—586;  S.  C.  1  Moore  &  Payne,  515 ;  6  L.  J.  C.  P.  125.) 


P.,  to  whom  goods  were  consigned,  said,  on  their  arrival  at  a  whar- 
finger's, that  he  would  not  have  them,  and  directed  an  attorney  to 
do  what  was  necessary  to  stop  them.  The  attorney,  on  the  3rd  of 
November,  gave  the  wharfinger  an  order  not  to  deliver  them  to  the  con- 
signee, which  order  the  consignor  wrote  to  confirm  on  the  6th ;  on  the  7th 
the  goods  were  claimed  under  an  execution  against  P.  at  the  suit  of  A. : 

Held,  that  the  contract  between  P.  and  the  consignor  was  rescinded 
by  the  mutual  consent  of  the  vendor  and  purchaser  before  the  right  of 
any  third  party  intervened:  and  that  this  transaction  was  good  as 
against  the  execution  creditor,  t 

Trover  for  thirty-eight  hogsheads  of  ale.  At  the  trial  of  the 
cause  before  Best,  Ch.  J.,  London  sittings  after  Trinity  Term 
last,  the  facts  appeared  to  be  as  follows  : 

Mungo  Park  had  ordered  ale  of  the  plaintiff  at  Edinburgh,  the 
invoice  of  which  reached  Park  on  the  29th  October,  1826,  when, 
being  in  insolvent  circumstances,  he  signified  to  his  clerk  that  he 
would  not  have  the  ale,  and  desired  him  to  direct  Vincent,  an 
attorney,  to  do  what  was  necessary  to  stop  the  goods. 

November  2nd,  twenty-five  hogsheads  arrived,  and  on  the  3rd, 
Vincent  wrote  a  notice  to  the  wharfinger,  at  whose  wharf  they 
were  to  be  landed,  not  to  deliver  the  ales  to  the  consignee. 

On  the  4th,  thirteen  more  hogsheads  arrived ;  and  on  the  6th 
the  whole  were  landed  on  the  wharf. 

On  the  same  day  the  plaintiff's  agent  wrote  from  Edinburgh 
to  the  wharfinger,  confirming  the  order  not  to  deliver  the  ales  to 
the  consignee. 

On  the  7th,  Vincent  sent  the  wharfinger  another  notice  not  to 
deliver  any  of  the  consignment. 

On  the  same  day,  the  defendant,  sheriff  of  London,  claimed 

the  goods  under  an  execution  issued  against  Mungo  Park,  by 

Adam  Park,  his  uncle,  and  left  the  warrant  for  seizure. 

t  The   original   head  note  states  cumstanoes  which  afforded  a  good 

the  case  as  one  of  stoppage  in  trafisitu,  consideration  for  making  that  offer 

which  is  misleading,  although  stop-  irrevocable.     It  will  be  observed  that 

page  in  transitu  is  loosely  spoken  of  in  Salte  v.  Field  (2  B.  B.  568),  as  well 

in  the  judgment.    The  true  ground  as  in  Atkin  v.  Barwick  (1  Str.  165), 

of  decision  is  not  stoppage  in  transitu^  such   a  transaction  was  held  good 

but  rescission  of  the  contract  upon  against  the  assignees  in  bankruptcy, 

the  offer  of  the  purchaser  under  cir-  — R.  C. 
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Babtram         On  the  11th,  another  agent  of  the  plaintiff  demanded  the 
Fabbbbc     whole,  and 
THBB.  Q^   ^jj^  13th,  the  defendant,  the  sheriff,  removed  the  ales 

under  the  execution. 
A  verdict  having  been  given  for  the  plaintiff, 

Wilde,  Serjt.  moved  to  set  it  aside,  and  enter  a  nonsuit 
instead,  on  the  ground  that  Mungo  Park  had  never  rescinded 
his  contract  with  the  plaintiff,  but  had  merely  endeavoured  to 
stop  the  goods  in  traiiaitu,  which  was  not  effectually  done  ;  first, 
because  the  transit  was  at  an  end ;  and,  secondly,  because 
Vincent  was  not  the  agent  of  the  plaintiff,  the  consignor,  who 
alone  had  the  power  to  stop,  but  of  Park,  the  consignee.  A  rule 
nisi  was  granted,  and 

Cross,  Serjt.  shewed  cause,  contending  that  the  contract  was 
rescinded  by  Park's  saying  he  would  not  have  the  goods,  and  the 
plaintiff's  assenting  to  the  stoppage  ordered  by  Vincent ;  which 
assent,  by  ratification,  made  Vincent  his  agent  for  that  purpose. 
He  relied  on  Suite  v.  Field,}  and  Atkin  v.  Bar  wick. I 

The  Court  here  called  on 

Wilde  to  support  his  rule  : 

He  maintained  that  Park  had  done  nothing  to  rescind  the 
contract ;  but  had  merely  given  an  order  to  stop  the  goods  ;  an 
order  which  could  only  be  valid  when  given  by  a  consignor.  But 
the  circumstance  of  his  giving  that  order  was  such  an  assertion 
of  dominion  over  the  goods  as  shewed  them  to  be  constructively 
in  his  possession,  and,  consequently,  the  transit  to  be  at  an  end. 
If  he  had  revoked  the  order,  the  plaintiff  might  have  been  com- 
pelled to  complete  the  contract. 
[  ♦681  ]  Vincent  was  not  the  agent  of  the  plaintiff ;  and  *though  the 

plaintiff  might  by  subsequent  ratification  adopt  an  act  of 
Vincent's  as  against  a  party  who  had  contracted  with  the 
plaintiff,  yet  he  could  not  do  so  to  the  prejudice  of  third 
persons.     The  authority  of  Atkin  v.  Banvick  had  always  been 

t  2  R.  R.  oiiS  (o  T.  R.  211).  t  1  Str.  16o. 
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doubted.      Per    Chambre,    J.    in    Richardson    v.    Goss,^    and 
Kenyon,  Ch.  J.  in  Neate  v.  Ball.l 

Salte  V.  Field  was  decided  on  the  ground  that  there  was  no 
contract  subsisting ;  not  that  a  subsisting  contract  had  been 
rescinded.  But  in  Smith  v.  Field,%  where  the  vendee  wished  to 
return  the  goods,  and  the  vendor  instituted  an  attachment  to 
attach  them  in  the  hands  of  the  packer,  as  the  property  of  the 
vendee,  it  was  considered  as  an  election  by  the  vendor  not  to 
rescind  the  contract ;  and  the  vendee  having  since  become  a 
bankrupt,  it  was  held  that  the  vendor  could  not  recover  the 
goods  from  the  packer  in  trover.  And  in  Barnes  v.  Freeland,'  it 
was  decided,  that  where  a  sale  of  goods  has  been  completed  by 
actual  delivery  to  the  buyer,  who  afterwards  becomes  insolvent, 
before  they  are  paid  for,  he  cannot  rescind  the  contract,  and 
return  the  goods  with  the  consent  of  the  seller,  so  as  to  give  the 
seller  preference  to  his  other  creditors. 

In  Neate  v.  Ball,  a  trader  to  whom  bags  of  wool  were  delivered 
pursuant  to  order,  had,  by  the  course  of  dealing,  the  option  of 
returning  the  wool  for  which  he  had  no  call,  though  previously 
ordered.  The  trader  being  from  home  when  the  bags  were 
delivered,  on  his  return,  the  same  day,  gave  directions  not  to 
have  them  opened  or  entered  in  his  books,  but  only  weighed  off, 
to  see  that  they  agreed  with  the  invoice;  he  being  then  in 
embarrassed  circumstances,  and  intending  not  to  take  them 
into  the  account  of  his  stock,  if  in  the  event  he  *found  himself 
unable  to  pursue  his  business.  Afterwards,  being  avowedly 
insolvent,  he  returned  the  bags,  with  a  letter  to  the  merchants, 
declaring  his  situation,  hoping  that  they  would  have  no  objec- 
tion to  take  back  the  wool,  and  requesting  the  favour  of  a  line  in 
approbation ;  the  letter  having  been  received,  and  the  approba- 
tion given,  after  an  act  of  bankruptcy  committed  on  the  same 
day,  it  was  held,  that  by  the  trader's  keeping  possession  of  the 
goods  so  long,  his  option  was  gone ;  that,  being  in  a  state  of 
insolvency,  he  could  not  exercise  the  power  of  restoring  the 
goods  to  the  vendors,  though  without  any  fraudulent  concert 
with  them  ;  but  that  his  assignees  were  entitled  to  the  property. 


t  6RIl.atp.727(3Bo8.&P.  127). 
J  6  R.  R.  at  p.  406  (2  East,  124). 
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[  ♦583  ] 


That  was  a  stronger  case  in  favour  of  the  vendor  than  the 
present,  because  the  vendee  had,  by  custom,  the  right  of 
returning  such  goods  as  he  did  not  want ;  whereas  there  was 
no  custom  to  warrant  the  return  in  the  present  instance. 

Best,  Ch.  J. : 

This  is  an  action  against  the  sheriff,  for  taking  in  execution 
certain  goods  as  the  goods  of  Mungo  Park,  at  the  suit  of  one  of 
M.  Park's  family.  Now,  when  can  an  execution  creditor  take 
goods  which  his  debtor  has  purchased?  When  the  contract 
between  the  vendor  and  vendee  is  complete.  If  the  contract  be 
only  suspended,  that  is  enough  to  prevent  the  execution  creditor 
from  taking.  But  the  contract  here  was  altogether  put  an  end 
to.  The  goods  had  been  sold  by  a  person  in  Scotland.  On  the 
8rd  of  November  the  vendee  says,  **  I  decline  having  them  ;"  he 
then  proceeds  to  effect  his  repudiation  of  the  contract  in  a  clumsy 
way,  by  telling  his  clerk  to  order  Vincent  to  stop  the  goods  ;  but 
what  he  proposed  and  intended  was,  to  get  rid  of  the  contract. 
This  proposal,  however,  unless  assented  to  by  the  vendor,  would 
not  have  sufficed  for  the  purpose ;  but  notice  was  given  to  the 
wharfinger  on  the  3rd,  and  *on  the  6th,  one  day  before  the  goods 
were  claimed  in  execution,  the  vendor  agreed  to  the  proposal.  It 
has  been  asked,  what  would  have  been  the  consequence  if  the 
vendee  had  revoked  his  order  to  stop  the  goods  ?  But  it  is  suffi- 
cient for  the  present  case  to  say  that  it  was  not  revoked,  and  that 
on  the  3rd  of  November  there  was  a  clear  intention  to  put  an  end 
to  the  contract.  Now,  without  referring  to  cases,  it  is  perfectly 
clear,  that  till  the  rights  of  third  persons  have  intervened,  con- 
tracting parties  have  a  right  to  rescind  a  contract ;  and  here,  at 
the  time  the  contract  was  rescinded,  no  such  rights  had  inter- 
vened. But  the  point  has  been  decided  in  Atkin  v.  Barivick,  I 
do  not  go  the  whole  length  of  the  positions  laid  down  in  that 
case ;  it  is  sufficient,  however,  if  we  should  have  decided  in  the 
same  way,  though  not  entirely  for  the  same  reasons.  That  was 
a  case  of  bankruptcy,  and  it  should  be  said  for  Pratt,  Ch.  J., 
that  the  doctrine  touching  matters  done  in  contemplation  of 
bankruptcy,  was  subsequently  introduced  into  Westminster  Hall. 
The  case,  however,  was  confirmed  by  Salte  v.  Field,  where  the 
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property  of  goods  bought  by  an  agent  for  the  vendee,   and     Babtbam 
delivered  by  him  to  the  vendee's  packer,  in  whose  hands  they     fabbbbo. 
were  attached  by  the  vendee's  creditors,  was  held  to  revest  in  the        theb. 
vendor,  so  as  to  avoid  the  attachment,  by  the  vendee's  having 
countermanded  the  purchase  by  letter  to  his  agent,  dated  before 
such  delivery,  though  not  received  till  afterwards,  the  vendor 
assenting  to  take  back  the  goods. 

That  case  w^as  not  decided,  on  the  ground  that  no  contract  had 
existed.  Lord  Kenyon  says,  **  It  was  in  the  power  of  the  buyer 
and  seller  to  put  an  end  to  the  contract  as  if  it  had  never  existed ; 
and  it  is  stated  that  the  proposition  made  by  the  purchaser  to 
rescind  the  contract  was  acceded  to  by  the  sellers."  That  shews 
that  the  principle  was,  not  that  no  contract  had  existed,  but  that 
a  contract  had  been  rescinded.  Salte  v.  Field  *was  recognised  in  [  *584  ] 
Smith  V.  Field,  where  the  decision  was  different,  because  the 
rights  of  third  parties  had  intervened ;  but  Lord  Kenyon  took 
care  not  to  impugn  the  principle  established  in  Scdte  v.  Field, 
saying,  **  In  the  former  case  of  Salte  v.  Field,  the  Court  went  as 
far  as  they  could  to  assist  the  sellers  ;  but  there  both  the  buyer 
and  seller  agreed  to  rescind  the  contract  before  the  bankruptcy." 
Each  of  the  Judges  confirmed  the  decision  in  that  case,  and  also 
in  Atkin  v.  Barwick.  Barnes  v.  Freeland  does  not  shake  the 
authority  of  the  previous  cases.  Lord  Kenyon  says,  "  I  cannot 
distinguish  the  present  case  from  that  of  Harman  v.  Fisher^  on 
principle ;  for  this  bankrupt  knew  his  insolvent  situation  at  the 
time  when  he  wished  to  deliver  back  the  goods  in  question  to  the 
defendant,  as  well  as  Fordyce  did  in  that  case ;  there,  Pordyce, 
finding  that  he  was  insolvent,  was  anxious  to  repay  to  the  defen- 
dant some  bills  which  the  latter  had  lent  him ;  and  though  those 
bills  were  as  easily  distinguishable  from  the  rest  of  his  effects  as 
the  iron  in  question  was  from  the  rest  of  this  bankrupt's  pro- 
perty, the  Court  there  held,  that  it  could  not  be  done,  because  it 
would  prejudice  the  other  creditors  of  the  bankrupt.  Three 
cases,  however,  have  been  cited  and  pressed  upon  us,  as  deciding 
the  present ;  but  I  think  they  are  to  be  distinguished  from  this. 
In  Atkin  v.  Banvick  the  vendees,  finding  that  their  affairs  were 
in  a  declining  condition,  before  the  goods  arrived  at  their  house 
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in  Cornwall,  refused  to  accept  the  goods,  and  thereby  refused  to 
become  parties  to  the  contract  of  sale :  and  though,  when  the 
goods  did  arrive  by  the  waggon,  the  vendees  could  not  turn  them 
loose  in  the  streets,  yet  they  did  what  was  tantamount  to 
rejecting  them,  they  sent  them  to  a  friend  of  the  consignors 
for  their  use.  In  Salte  v.  Field,  consider  who  was  the  party  to 
the  contract ;  not  the  clerk  of  the  vendee,  who  lived  in  London, 
but  Dewhurst,  who  was  residing  in  New  York  ;  and  he,  knowing 
his  insolvent  ^situation,  sent  orders  a  month  before  the  trans- 
action in  dispute  took  place,  to  his  clerk  here,  not  to  purchase 
any  more  goods  for  him.  The  clerk  immediately  on  the  receipt 
of  this  order,  applied  to  the  vendors  to  take  the  goods  back  again, 
who  agreed  to  rescind  the  contract."  Barnes  v.  Freeland  was 
decided  on  the  ground  that  the  acts  w^re  done  in  contemplation 
of  bankruptcy;  but  in  the  present  case  there  having  been  no 
bankruptcy,  that  principle  does  not  apply. 

It  has  been  argued  that  the  goods  in  the  present  case  were 
finally  delivered  before  the  stoppage  took  effect ;  but  it  has  never 
been  held  that  goods  in  the  hands  of  a  carrier  or  wharfinger  have 
been  finally  delivered  except  where  the  wharfinger  has  actually 
been  the  ag^nt  of  the  consignee ;  and  those  cases  have  all  turned 
on  attempts  to  defeat  a  general  body  of  creditors.  In  the  present 
case  the  goods  were  not  in  the  hands  of  the  vendee,  nor  were 
they  stopped  to  defraud  a  general  body  of  creditors  ;  there  is  no 
ground  therefore  for  impeaching  the  verdict  which  has  been 
given,  and  the  rule  must  be  discharged. 

Park,  J. : 

Stoppage  in  transitu  is  a  right  conferred  on  meritorious 
persons,  and  is  not,  as  it  has  been  argued,  a  hardship  on  any 
one.  With  regard  to  the  decision  in  A  tkin  v.  Barwick,  it  was 
sanctioned  in  Harmanv.  Fisher, \  although  some  of  the  reasoning 
in  the  case  was  not  agreed  to. 

Salte  V.  Field  came  next.  I  argued  the  case,  and  did  not 
succeed.  It  was  determined  that  a  contract  had  been  entered 
into,  and  that  it  had  been  rescinded.  In  this  all  the  Judges 
concurred.  In  Smith  v.  Field,  which  followed  shortly  after- 
wards, the  Court  recognized  the  decision  in  Saite  v.  Field,  but 
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distinguished  *  Smith  v.  Field  from  it,  because  the  rights  of  third 
parties  had  accrued  before  the  contract  was  rescinded.  And  in 
Barnes  v.  Freelandy  where  the  preceding  cases  were  all  recog- 
nized, the  Court  said,  '*  The  contract  here  was  not  rescinded 
before  the  insolvency  of  the  vendee.  After  the  contract  for  the 
sale  of  the  iron,  it  was  actually  delivered  to  the  vendee,  and  put 
into  his  cellar,  and  he  gave  a  bill  of  exchange  for  the  payment  of 
it ;  then  the  contract  was  complete,  and  could  not  be  rescinded 
by  any  subsequent  act  of  the  parties,  so  as  to  affect  the  interests 
of  third  persons."  The  question  seems  to  me  clear  in  point  of 
law,  and  the  rule  must  be  discharged. 

BURROUGH,  J. : 

The  question  is  clear  in  point  of  fact,  and  that  is  the  chief 
thing  in  cases  like  the  present.  The  goods  were  stopped  before 
they  were  delivered  to  the  vendee. 


Gaselee,  J.  concurred,  and  the  rule  was 


Discharged. 


Babtbau 

V, 

Farbbbo- 
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KNIGHT  AND  Anothee  v.  LEGH. 

(4  Bing.  589—596 ;  S.  C.  1  Moore  &  Payne,  628 ;  6  L.  J.  C.  P.  128.) 

E.  being  indebted  to  plaintiffs,  agreed,  as  agent  to  P.,  to  deposit 
with  plaintiffs  a  bill  of  exchange,  as  security  for  a  sum.  advanced  by  P. ; 
and  haying  deposited  the  bill  with  plaintiffs,  wrote  to  them,  as  follows : 
**The  bill  you  will  hold,  subject  to  P.'s  advance;  and  also  for  any 
advances  or  expenses  you  have  against  me/'  The  bill  having  been,  at 
the  instance  of  the  acceptor,  surreptitiously  taken  by  the  defendant, 
Held,  that  the  plaintiffs  might  sue,  and  recover  agamst  him  in  trover, 
although  P.  had  previously  sued  him,  and  had  recovered  by  the  award 
of  an  arbitrator  the  amount  of  his  advance. 

This  was  an  action  of  trover,  brought  by  the  plaintiffs  against 
the  defendant,  to  recover  damages  for  the  conversion  of  a  bill  of 
exchange  by  the  defendant  to  his  own  use.  At  the  trial  of  the 
cause  before  Best,  Gh.  J.,  at  the  sittings  in  London,  after 
Michaelmas  Term,  1826,  the  jury  found  a  verdict  for  the  plain- 
tiffs, for  the  damages  mentioned  in  the  declaration,  subject  to  the 
opinion  of  the  Court  on  the  following  case : 

The  bill  of  exchange,  for  the  conversion  of  which  the  action 
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Knight      was  brought,  was  drawn  the  5th  November,  1821,  by  one  Thomas 
Legh.        Claughton  upon  the  defendant,  requesting  him,  eighteen  months 
after  date,  to  pay  to  the  said  Thomas  Claughton's  order  3,500Z., 
value  received,  which  bUl  was  afterwards,  and  before  its  negotia- 
tion, accepted  by  the  defendant. 

The  bill  having  been  indorsed  by  Claughton,  he,  on  the  8th 
December,  1821,  delivered  the  same,  with  other  bills  of  a  like 
description,  to  one  Thomas  Farquarson,  who,  with  his  consent, 
delivered  the  bill  to  one  John  Everth,  for  the  purpose  of  raising 
money  thereon  by  discounting  or  procuring  a  deposit  thereon,  and 
such  money,  when  raised,  was  to  be  employed,  partly  in  making 
up  the  capital  of  Everth  in  a  gun-manufactory  in  which  he  was 
interested,  and  for  which  Claughton  engaged  to  advance  funds  to 
a  larger  amount  than  the  bill  in  question,  and  partly  for  other 
purposes  of  Claughton,  in  which  Everth  had  no  concern. 
[  690  ]  In  the  month  of  February,  1822,  Everth  applied  to  the  bank- 

ing-house of  Sir  Peter  Pole  &  Co.,  who  consented  to  advance  to 
him  the  suin  of  1,000Z.,  upon  the  security  of  the  bill ;  and  it  was 
agreed  between  Everth  and  the  bankers  that,  inasmuch  as  Everth 
had  not  at  that  time  any  account  at  the  said  banking-house,  the 
amount  of  the  said  advance  should  be  debited  in  the  account 
of  plaintiff,  Knight,  kept  by  him  at  the  bankers,  he  being  the 
solicitor,  both  of  the  said  bankers,  and  of  Everth,  and  that  the 
bill  should  be  deposited  with  the  plaintiff.  Knight,  as  agent  for 
the  bankers,  until  the  sum  of  1,000Z.  should  be  repaid  by  Everth. 

The  bill  was  accordingly  placed  in  the  hands  of  plaintiff,  Knight, 
for  that  purpose,  and  on  the  29th  March  the  money  was  advanced. 

On  the  2nd  April,  1822,  Everth  addressed  a  letter  as  follows  to 
the  plaintiff  Knight : 

**  The  bill  of  3,600Z.  drawn  by  Thomas  Claughton  upon  Thomas 
Legh,  of  Lyme  Park,  upon  which  you  were  kind  enough  to  pro- 
cure me  the  advance  of  1,000Z.  from  Sir  P.  Pole,  Bart.,  &  Co.,  you 
will  please  to  hold,  subject,  of  course,  to  that  1,000Z.,  as,  also,  for 
any  advances  or  law  expenses  you  have  against  me,  or  that  may 
be  advanced  or  incurred  on  my  account,  or  that  of  the  patent  gun 
factory,  for  which  purpose,  more  particularly,  the  bill  was  handed 
to  me. 

**  From  the  conversation  which  took  place  with  Mr.  Claughton 
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on  Sunday  last,  I  should  not  be  surprised  if  proceedings  should       Kjjtoht 

be  instituted  by  that  gentleman  against  my  friend  Mr.  Parquarson,        Leoh. 

his  former  agent,  against  whom  he  appears  to  be  much  irritated, 

without,  as  far  as  I  can  see,  any  adequate  cause ;  and  in  that 

event  he  necessarily  must  require  some  professional  assistance, 

and,  as  I  know  from  experience,  he  cannot  be  in  more  *able  hands       [  *69i  ] 

than  yours,  I  shall  feel  obliged  by  your  acting  as  his  solicitors, 

and  I  will  engage  to  pay  all  the  expenses  you  may  incur  on  his 

account,  arising  out  of  such  proceedings,  for  which,  also,  you  will 

hold  the  bill  as  your  security." 

Prior  to,  and  at  the  date  of  this  letter,  Everth  was  under 
acceptances  to  a  large  amount,  exceeding  the  amount  of  the  bill 
in  question,  of  which  acceptances  the  plaintiffs  were  aware, 
none  of  which  were  ever  paid  by  him,  but  all  afterwards  taken 
up  by  defendant  Legh. 

At  the  time  of  the  date  of  the  letter,  the  plaintiffs  were,  and  for 
many  years  previously  had  been,  the  solicitors  for  Everth,  who 
was  then  indebted  to  them  in  a  considerable  sum  for  professional 
business  transacted  on  his  account,  and  became  further  indebted 
to  them,  subsequently  to  the  date  of  the  letter,  both  on  his  own 
account,  and,  also,  in  respect  of  the  gun  factory. 

In  the  month  of  August,  1822,  Everth  applied  to  the  plaintiff 
Knight,  stating  that  a  person  of  the  name  of  Thomhill  could  get 
the  bill  discounted,  provided  the  parties  were  satisfied  that  the 
hand-writing  of  the  drawer  and  acceptor  were  genuine,  and 
requested  the  plaintiff  Knight  to  entrust  the  bill  with  Thomhill 
to  get  the  same  discounted,  which  the  plaintiff  Knight,  with  the 
approbation  of  Sir  Peter  Pole  &  Co.,  consented  to  do. 

The  bill  was  afterwards  taken  by  Thornhill's  agent  to  the 
banking  house  of  Goutts  &  Co.,  the  bankers  of  the  defendant,  and 
shewn  to  Sir  Edmund  Antrobus,  one  of  the  partners  of  that  firm, 
to  ascertain  whether  the  acceptance  of  it  was  in  the  hand-writing 
of  the  defendant ;  whereupon  one  Sweetman,  who  was  authorized 
by  Glaughton  to  seize  and  detain  the  bill,  asked  Sir  E.  Antrobus 
to  let  him  look  at  the  indorsement,  took  *it  out  of  the  hands  of  t  *^^  3 
Sir  E.  Antrobus,  went  away  with  it,  and  by  the  authority  of 
the  defendant  detained  it;  and  the  jury  found  that  defendant 
thereby  converted  the  bill  to  his  own  use. 
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KsioHT  The  said  sum  of  1,000Z.  so  advanced  by  Sir  P.  Pole  &  Co.  still 

Leoh.  remaining  due  and  unpaid  to  them,  they,  in  Easter  Term,  1824, 
brought  an  action  of  trover  against  the  defendant  and  Glaughton 
for  the  conversion  of  the  bill  as  aforesaid,  in  the  Court  of  King^s 
Bench,  which  cause  being  by  order  of  the  Court  referred  to  a 
barrister,  (a  nol.  proa,  being  first  entered  as  to  Claughton,)  the 
arbitrator  in  November,  1825,  found  and  awarded  that  the 
defendant  was  guilty  of  the  premises  laid  to  his  charge  in  the 
declaration  in  the  action  of  Sir  P.  Pole  &  Co.,  and  that  they  had 
thereby  sustained  damages  to  the  amount  of  1,162L  9«.  4d.  which 
he  awarded  in  respect  of  the  premises ;  and  which  sum  of  money 
and  the  costs  were  paid  accordingly. 

The  arbitrator  in  his  award  recited,  that  on  the  hearing  of  the 
arbitration,  the  plaintiffs,  Sir  P.  Pole  &  Co.,  proposed  to  produce 
before  him  evidence  to  prove  that  certain  persons,  other  than 
themselves,  had  claims  upon  and  were  interested  in  the  said  bill ; 
and  that  if  the  same,  when  arrived  at  maturity  or  afterwards, 
had  been  paid  in  full,  part  of  the  money  so  paid  would  have  been 
paid  to  and  for  the  use  of  such  other  persons ;  and  the  arbitrator 
further  recited,  that  he  refused  to  receive  such  evidence,  and 
that  he  had  not  awarded  any  damages  against  the  defendant 
in  respect  of  the  claims  of  any  persons  other  than  the  plaintiffs 
Sir  P.  Pole  &  Co. 

The  case  was  left  by  the  Chief  Justice  to  the  jury  with   a 

direction,  that  if  they  thought  the  plaintiffs  were  ignorant  of  the 

limited  authority  of  Everth,  and  had  no  reason  to  suspect  it,  they 

[  *593  ]        should  find  for  the  plaintiffs,  *if  otherwise,  for  the  defendant ;  and 

the  jury  found  for  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  damages  to  the  extent  of  their 
lierr  upon  the  bill,  for  the  conversion  thereof  by  the  defendant  as 
stated  in  the  case. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  recover,  the  verdict  was  to  stand ;  if  not,  a  nonsuit 
was  to  be  entered. 

Wilde,  Serjt.,  for  the  plaintiffs,  argued,  that  by  the  express 
terms  of  Everth*s  letter  the  plaintiffs  acquired  a  lien  on  the  bill 
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in  question,  which  sufficiently  entitled  them  to  sue  in  trover ;  and  Knight 
that  if  Sir  P.  Pole  &  Co.  had  any  claim  to  the  bill,  that  claim  lkoh. 
was  subject  to  a  prior  right  in  the  plaintiffs,  who  had  no  means 
of  interfering  in  the  action  brought  by  Sir  P.  Pole  &  Co.  In 
Morris  v.  liobinsony^  where  the  owners  of  a  cargo  brought  an 
action  on  the  case  against  the  owners  of  a  ship  for  wrongfully 
selling  the  cargo  instead  of  carrying  it  to  London,  according  to 
their  contract,  and  having  recovered  a  general  verdict  for  the 
amount  of  the  value  of  the  ship  and  freight,  which  was  only  one- 
fifth  of  the  value  of  the  cargo,  brought  another  action  against  the 
purchaser  of  the  goods ;  it  was  holden,  that  the  recovery  against 
the  owners  of  the  ship  was  no  answer  to  the  action  against  the 
purchaser  of  the  goods.  But  if,  as  in  that  case,  one  plaintiff 
might  sue  different  defendants  in  distinct  actions  in  respect  of  one 
injury,  it  might  be  inferred  that  different  plaintiffs,  sustaining 
distinct  injuries  arising  out  of  one  transaction,  might  sue  the 
same  defendant  in  distinct  actions  in  respect  of  that  transaction. 

Peake,  Serjt.  for  the  defendants  :  [  694  ] 

The  bill  was  placed  in  the  hands  of  the  plaintiffs  only  as  agents 
for  Sir  Peter  Pole  &  Co.,  who  advanced  the  1,OOOZ.  on  the  security 
of  the  bill.  It  was  clear  from  the  action  brought  by  them  and 
the  award  of  the  arbitrator,  that  the  property  in  the  bill  was  in 
Sir  P.  Pole ;  and  as  it  could  not  be  at  the  same  time  in  two 
parties  who  claimed  on  distinct  rights,  the  plaintiffs  had  not  such 
a  property  in  it  as  was  sufficient  to  support  an  action  in  trover. 
In  Morris  v.  Robinson,  there  was  no  dispute  about  the  plaintiffs' 
title,  and  the  only  question  was,  whether,  if  he  recovered  in  the 
second  action,  he  would  not  be  recovering  twice  in  respect  of  the 
same  injury. 

Best,  Ch.  J. : 

The  plaintiffs  in  this  case  had  a  general  property  in  the  bill, 
for  the  detention  of  which  they  sought  to  recover  damages,  and  a 
right  to  the  possession  of  it.  The  bill  was  not  in  the  hands  of 
Knight  merely  as  agent  to  Sir  P.  Pole  &  Co. ;  he  held  it  as  his 
own  security  for  a  debt  due  to  him  from  Everth,  for  professional 

t  27  R.  R.  322  (3  B.  &  C.  196). 
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Enioht  services;  and  it  must  be  observed  that  the  banking-house  on 
Ltoh.  advancing  the  1,00(M.  did  not  debit  Everth  with  that  sum,  but 
Knight ;  it  was,  therefore,  agreed  that  he  should  hold  it  in  his 
own  right  as  against  Everth,  but  he  had  also  a  right  to  hold  it  as 
against  the  bankers,  as  a  security  for  the  repayment  of  the  1,000/. 
advanced  to  Everth,  in  case  the  bankers  should  have  called  on 
him  (Knight)  to  pay  that  1,000Z.,  he  being  the  person  debited  by 
them.  However,  supposing  Knight  to  have  held  the  bill  merely 
as  agent  of  the  bankers,  still  he  was  a  lawful  bailee,  and  had  actual 
possession,  which  would  have  entitled  him  to  support  the  action 
as  against  a  wrong-doer.  Even  if  the  bill  had  been  pledged  to 
[  •695  ]  the  bankers,  the  instant  their  debt  *was  paid,  Knight  held  it  as  a 
security  for  his  own  bill  of  costs,  and  that  right  had  arisen  pre- 
viously to  the  commencement  of  this  action.  There  is,  therefore, 
no  objection,  in  point  of  form,  to  his  recovering  in  this  action ; 
nor  is  there  any  in  substance,  because  the  bill  was  the  plaintifiiB' 
security  for  the  due  remuneration  of  services  performed.  It  is 
objected  that  they  ought  not  to  recover,  because  Sir  P.  Pole  &  Co. 
have  recovered  already  in  respect  of  the  same  bill.  It  may  be 
esteemed  doubtful,  whether  Sir  P.  Pole  &  Co.  had  any  right  to 
sue ;  and  whether  the  action,  even  as  far  as  they  were  concerned, 
ought  not  to  have  been  brought  in  the  name  of  Knight ;  the  arbi- 
trator, however,  has  in  that  action  properly  limited  the  damages 
to  Sir  P.  Pole's  interest  in  the  bill.  But  supposing  that  they 
were  entitled  to  sue,  it  does  not  follow  that  another  person,  who 
has  a  distinct  claim  in  respect  of  the  same  bill,  may  not  sue  also. 
The  case  referred  to  shews  that  the  same  plaintiff  may  bring 
separate  actions  against  several  parties  in  respect  of  the  same 
injury,  where  he  does  not  obtain  adequate  redress  in  the  action 
against  the  party  first  sued  ;  and  there  seems  to  be  no  reason 
why  different  plaintiffs  who  have  different  rights,  should  not  sue 
the  same  defendant  in  respect  of  separate  injuries,  though  arising 
out  of  one  transaction. 

Pabk,  J. : 

The  whole  case  turns  on  four  lines  in  Everth's  letter  of  April 
2nd.  **  The  bill  of  3,500Z.  on  which  you  were  kind  enough  to  pro- 
cure me  the  advance  of  1,000Z.  from  Sir  P.  Pole  &  Co.  you  will 
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Where  damage  was  done  to  a  cargo  by  water  escaping  through  the 
pipe  of  A  steam-boiler,  in  consequence  of  the  pipe  having  been  cracked 
by  frost :  Held,  that  this  was  not  an  act  of  God,  but  negligence  in  the 
captain,  in  filling  his  boiler  and  leaving  it  cold  all  night  at  a  season 
when  frost  might  be  expected. 

Action  against  the  defendants,  as  carriers  by  water,  for  not 
delivering  a  cargo  in  proper  condition. 


please  to  hold,  subject  of  course  to  that  1,000Z. ;  as  also  for  any       Knight 
advances  or  law  expenses  you  have  against  me,  or  that  may  be        leoh. 
advanced  or  incurred  on  my  account,  or  that  of  the  patent  gun 
factory,  for  which  purpose  more  particularly  the  bill  was  handed 
to  me."     Here   was  the   *lien  created,  and  the  plaintiffs  were       [  *^^  ] 
entitled  to  hold  the  bill  till  they  had  obtained  full  remuneration. 

BuRROuGH,  J.  concurred. 

Gaselee,  J. : 

No  doubt  Sir  P.  Pole  &  Co.  were  entitled  to  1,000Z.  on  the 
security  of  this  bill,  and  the  plaintiffs  were  also  entitled  in 
respect  of  their  advances  and  law  expenses.  Strictly  speaking, 
perhaps,  the  two  actions  were  proper,  and  it  must  have  been 
immaterial  to  the  defendant  whether  the  first  were  brought  in  the 
name  of  Sir  P.  Pole  or  any  other  person ;  if  he  has  to  pay  the 
costs  of  two  actions  it  is  his  own  fault.  The  general  property  in 
the  bill,  however,  was  not  in  Sir  P.  Pole  &  Co.  but  in  the  plain- 
tiffs ;  Sir  P.  Pole  &  Co.  had  only  a  special  property  in  it.  It  has 
been  objected  that  the  plaintiffs  only  held  the  bill  as  agents  ;  but 
even  if  that  were  so,  they  were  agents  only  till  Sir  P.  Pole  &  Co. 
were  paid ;  when  that  was  done,  they  held  the  bill  for  Everth, 
and  Everth  then  says,  "hold  it  for  yourselves,  to  cover  your 
advances  and  law  expenses ; "  that  vested  in  the  plaintiffs  the 
general  property  in  the  bill,  and  the  judgment  must  consequently 
be  for  them. 

Judgment  f 07'  the  plaintiffs. 


SIOEDET  V.  HALL  and  Others.  ^828. 

may  5, 
(4  Bing.  607—609 ;  S.  C.  1  Moore  &  Payne,  561 ;  6  L.  J.  0.  P.  137.) 


[607] 
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sioBDET  At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  Trinity 

Hall.  Term  last,  the  defence  was,  that  the  mischief  was  done  by  the 
act  of  God,  which  was  one  of  the  risks  excepted  in  the  bill  of 
lading.  It  appeared  that  the  cargo  was  shipped  on  the  10th 
February,  and  the  vessel,  a  steam  vessel,  was  then  tight  and 
staunch. 

The  captain  expecting  to  start  the  following  morning,  caused 
the  water  to  be  pumped  into  the  boiler  on  the  evening  of  the 
10th,  as  that  operation  required  two  hours,  and  the  heating 
about  three  more.  For  this  reason,  it  was  his  practice,  and  the 
practice  of  steam  vessels  generally,  when  they  started  in  the 
morning,  to  fill  the  boiler  the  preceding  evening. 

The  next  morning  it  was  ascertained  that  the  pipe  which 
conducts  the  water  into  the  boiler  had  cracked,  that  a  consider- 
able quantity  of  water  had  escaped  by  this  means  into  the  hold, 
and  that  much  of  the  cargo  was  damaged.  The  pipe  was  a 
sound  and  good  one,  and  its  bursting  was  occasioned  by  the 

[  •608  ]  action  *of  frost  on  the  external  portion  of  it.  The  Chief  Justicb 
told  the  jury,  that  if  the  water  had  been  unnecessarily  placed  in 
the  boiler,  or  considering  the  season  of  the  year,  improperly  left 
there  without  heat  to  prevent  the  action  of  frost  upon  the  pipe, 
the  mischief  was  not  occasioned  by  the  act  of  God,  but  by  gross 
negligence. 

The  jury  having  found  for  the  plaintiff, 

Taddy,  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  an  alleged  misdirection  by  the  learned  Chief  Justice. 

Wilde,  Serjt.,  who  was  to  have  shewn  cause,  was  stopped  by 
the  CouBT,  who  called  on 

Toddy  to  support  his  rule  : 

There  was  no  negligence  in  filling  the  boiler  over  night,  which 
is  the  usual  and  necessary  practice  where  dispatch  is  required  ; 
the  accident  was  immediately  occasioned  by  the  frost ;  and,  in 
law,  causa  proxima  mm  remota  spectatnr.  It  is  urged  that  the 
action  of  the  frost  might  have  been  prevented  by  fire,  but  that 
argument  would  render  useless  all  exceptions  in  a  bill  of  lading, 
for  all  the  excepted  risks  might  be  avoided  by  certain  precautions : 
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the  King's  enemies,  by  convoy;  rocks,  by  care  in  navigation;      siobdbt 
and  lightning  by  conductors.     But  the  meaning  of  the  exceptions        hall. 
is,  that  the  owners  shall  not  be  liable  where  the  injury  proceeds 
from  these  causes,  miless  it  has  been  occasioned  purposely.    The 
question  in  all  such  cases  ought  to  be,  what  was  the  immediate 
cause  of  the  loss  :  Smith  v.  Shepherd  A 

Best,  Ch.  J. : 

No  one  can  doubt  that  this  loss  was  occasioned  by  negligence. 
It  is  well  known  that  frost  *will  rend  iron  ;  and  if  so,  the  master       [  •609  ] 
of  a  vessel  cannot  be  justified  in  keeping  water  within  his  boiler 
in  the  middle  of  winter,  when  frost  may  be  expected.     The  jury 
found  that  this  was  negligence,  and  I  agree  in  their  verdict. 

The  rest  of  the  Court  I  concurred,  and  the  rule  was 

Discharged. 


ALLISON  V.  HAYDON.S  i828. 

^  May  7. 

(4  Bing.  619—622  ;  S.  C.  1  Moore  &  Payne,  588  ;  6  L.  J.  C.  P.  144 ;  S.  C.  at  _L 

Nisi  Prius,  3  Car.  &  P.  246.)  [  619  ] 

A  person  having  a  certificate  from  the  College  of  Surgeons  cannot 
charge  for  attending  a  patient  in  a  fever,  unless  he  have  also  a 
certificate  from  the  Apothecaries*  Company. 

Assumpsit  for  work  and  labour  as  a  surgeon  and  apothecary, 
with  counts  for  medicines  sold  and  delivered.  At  the  trial 
before  Burrough,  J.,  Middlesex  sittings  after  Hilary  Term  last,  it 
appearing  that  the  plaintiff  had  a  certificate  from  the  College  of 
Surgeons,  but  none  from  the  master  and  warden  of  the  Apothe- 
caries' Company,  the  defendant  disputed  certain  charges  for 
attending  him  in  a  typhus  fever ;  and  it  was  objected  that  he 
could  not  recover  for  these  attendances,  the  55  Geo.  III.  c.  194, 
s.  21,  having  enacted,  that  '*  no  apothecary  shall  be  allowed  to 
recover  any  charges  claimed  by  him  in  a  court  of  law,  unless  he 

t  Abbott  on  Shipping,  pt.  3,  c.  4,  s.  6.     But  as  to  apothecaries  the  Act 

4th  edit.  p.  263,  269.  of  Geo.  III.  is  still  in  force.     See 

X  Park,  J.  was  at  chambers.  authorities    collected    in     1    Wms. 

§  See  now  the  Medical  Act,  1886,  Saund.  oW.— F.  P. 


i« 
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Allison       shall  prove  at  the  trial  that  he  was  in  practice  prior  to  or  on  the 
Hatdok.      1st  of  August,  1815,  or  that  he  has  obtained  a  certificate  from 
the  court  of  examiners"  by  the  said   Act  constituted.     The 
learned  Judge  was  of  this  opinion,  and  the  plaintiff  was  non- 
suited. 

Taddy,  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground,  that  under  this  statute  the  privilege  of  the  College  of 
Surgeons  enabled  the  plaintiff  to  charge  for  medical  attendance, 
sect.  29,  having  enacted,  that  the  Act  shall  not  lessen,  prejudice, 
or  defeat  the  rights,  authorities,  privileges,  and  immunities 
vested  in,  and  exercised,  and  enjoyed  by  either  of  the  two 
Universities  of  Oxford  and  Cambridge,  the  Royal  College  of 
[  •620  ]  Physicians,  *the  Eoyal  College  of  Surgeons,  or  the  said  Company 
of  Apothecaries,  except  such  as  have  been  altered,  varied,  or 
amended,  by  the  Act,  or  of  any  person  or  persons  practising  as 
an  apothecary  previously  to  the  said  1st  of  August,  but  the  said 
universities,  colleges,  and  persons  shall  have,  &c.  such  rights, 
&c.  save  and  except  as  aforesaid,  in  as  beneficial  a  manner  as 
they  might  have  had  if  the  Act  had  not  been  passed. 

jB.  Lawes,  Serjt.,  who  shewed  cause,  reUed  on  the  express 
prohibitive  language  of  the  statute :  "No  apothecary  shall 
recover  any  charges  unless  he  shall  prove  that  he  has  obtained 
a  certificate." 

Toddy: 

The  object  of  the  statute  was  to  prevent  illiterate  persons  from 
practising  as  apothecaries,  and  to  obtain  a  class  of  persons  duly 
qualified  for  the  purpose.  But  a  person  who  has  the  qualifi- 
cations to  practise  as  a  surgeon,  is  better  able  to  give  medical 
advice  than  an  apothecary,  who  stands  in  a  lower  grade  of  the 
profession ;  and  the  exception  of  the  privileges  of  the  Colleges  of 
Surgeons  and  Physicians  was  introduced  to  enable  surgeons  to 
practise  as  they  had  done  before  the  passing  of  the  Act ;  and  it 
was  always  the  custom  for  such  persons  to  dispense  their  own 
medicines  and  give  medical  advice.  A  surgeon  would  esteem  it 
infra  dignitatem  to  be  examined  by  the  Apothecaries'  Company, 
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or  to  have  a  certificate  that  he  was  qualified  to  practise  as  an      Allison 
apothecary.  Haydon. 

Best,  Ch.  J. : 

I  think  this  is  a  useful  law  intended  to  put  apothecaries  upon 
a  more  respectable  footing,  and  to  exclude  low  and  ignorant 
persons  from  the  practice  of  medicine.  But  the  words  of  the  Act 
prevent  all  persons  from  recovering  for  attendance,  except  such 
as  have  duly  qualified  themselves  as  apothecaries.  Sect.  21  is 
expressly  to  this  effect :  "  No  apothecary  shall  be  ^allowed  to  [  '621  ] 
recover  any  charges  claimed  by  him  in  a  court  of  law,  unless  he 
shall  prove  at  the  trial  he  was  in  practice  prior  to  or  on  the 
1st  of  August,  1815,  or  that  he  has  obtained  a  certificate  from 
the  said  court  of  examiners." 

No  one,  therefore,  can  recover  unless  he  were  practising  as 
an  apothecary  before  1815,  or  has  a  certificate  from  the  court 
of  examiners  of  the  master  and  warden  of  the  Apothecaries' 
Company.  If,  indeed,  the  plaintiff  had  been  practising  as  a 
surgeon,  and  had  administered  medicine  as  ancillary  to  a  surgical 
case,  his  claim  could  not  have  been  resisted ;  but  he  was  lowering 
a  typhus  fever,  which  is  the  province  of  the  physician  or 
apothecary. 

It  has  been  argued,  that  he  is  protected  by  the  superior 
privileges  of  the  College  of  Surgeons.  I  think  not.  The  College 
of  Physicians  is  equally  mentioned  in  the  Act,  but  surely  if  a 
physician  were  to  dispense  his  own  medicines,  he  could  not  be 
entitled  to  recover. 

The  Act  does  not  give  the  College  of  Surgeons  any  new 
privileges,  but  merely  preserves  the  old.  A  surgeon  formerly  was 
a  mere  operator,  who  joined  his  practice  to  that  of  a  barber.  In 
latter  times  all  that  has  been  changed,  and  the  profession  has 
risen  into  great  and  deserved  eminence.  But  the  business  of  a 
surgeon  is,  properly  speaking,  with  external  ailments  and  injuries 
of  the  limbs.  With  a  view  to  the  recovery  of  a  patient  in  a  case 
of  that  description,  he  may,  perhaps,  prescribe  and  dispense 
medicine.  But  the  Act  has  drawn  the  distinction  between  the 
various  departments  of  the  art  with  great  precisioa.  A  chymist 
may  prepare  and  vend,  but  not  prescribe  or  administer  medicine. 
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Allison      Each  is  protected  in  his  own  branch,  and  neither  mast  interfere 
Haydon.      ^^h  the  province  of  the  other.     We  think  the  plaintiff  has 
interfered  with  the  province  of  the  apothecary,  and  that,  there- 
fore, this  rule  must  be  discharged. 

[  622  ]       Park,  J. : 

The  object  of  the  Act  was  to  keep  the  business  of  apothecary 
distinct  from  the  other  branches  of  the  profession :  the  title  is, 
"An  Act  for  better  regulating  the  practice  of  apothecaries 
throughout  England  and  Wales ; "  and  by  s.  14  it  is  enacted, 
"that  it  shall  not  be  lawful  for  any  person,  except  persons  then 
in  practice,  to  practise  as  an  apothecary,  unless  he  shall  have 
been  examined  by  the  court  of  examiners  by  the  said  Act 
constituted,  or  the  major  part  of  them,  and  have  received  a 
certificate  of  his  being  duly  qualified  to  practise  as  such  from 
the  court  of  examiners."  So  that  a  person  cannot  obtain  the 
certificate  unless  upon  examination  he  appear  duly  qualified. 
The  privileges  of  the  three  other  branches  of  the  profession, 
those  of  physicians,  surgeons,  and  chemists  are  preserved.  But 
a  chemist  can  only  recover  for  medicines  sold,  not  for  advice  or 
attendance ;  and  a  surgeon  cannot  charge  for  his  attendance, 
or  for  -administering  medicine,  except  in  cases  within  his  own 
department. 

BuRRouGH,  J.  concurred. 

Gaseleb,  J. : 

By  the  Act  a  distinction  is  made  between  the  province  of 
apothecary  and  assistant  to  an  apothecary,  and  persons  are  not 
allowed  to  act  even  as  assistants,  unless  duly  qualified.  Where 
persons  act  as  surgeons  and  apothecaries,  I  believe  they  are 
examined  both  by  the  College  of  Surgeons,  and  the  master  and 
warden  of  the  Apothecaries'  Company,  particularly  in  the  navy, 
where  it  is  necessary  for  them  to  act  in  both  capacities;  and 
they  receive  a  certificate  according  to  the  rate  of  the  ship  in 
which  they  serve. 

I  think  the  plaintiff  cannot  recover  for  his  attendance  in  the 
present  instance  ;  and  that,  therefore,  the  rule  must  be 

DUcharged, 
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WILLIAM  BIRD,  an  Infant,  by  J.  BIRD,  his  Next         i828. 

'  '  '  May  9. 

Friend,  v.  HOLBROOK.t  — 

[628] 
(4  Bing.  628—646;  S.  C.  1  Moore  &  Payne,  607  ;  6  L.  J.  C.  P.  146.) 

The  defendant,  for  the  protection  of  his  property,  some  of  which  had 
been  stolen,  set  a  spring  gun,  without  notice,  in  a  walled  garden,  at  a 
distance  from  his  house :  the  plaintiff,  who  climbed  over  the  wall  in 
pursuit  of  a  stray  fowl,  having  been  shot:  Held,  that  the  defendant 
was  liable  in  damages. 

This  was  an  action  upon  the  case.  The  first  count  of  the 
declaration  alleged  that  the  defendant  had  placed  in  a  certain 
garden  of  the  defendant  a  certain  instrument  called  a  spring 
gun,  loaded  with  gunpowder  and  shot,  with  certain  wires  com- 
municating with  the  lock  of  the  said  gun,  by  the  treading  upon 
which  the  gun  could  and  might  be  let  oflf;  by  means  whereof 
the  person  against  whom  the  same  should  be  discharged,  might 
and  could  be  much  hurt,  maimed,  and  wounded ;  *and  there-  [  *629  ] 
upon  it  became  the  duty  of  the  defendant,  after  he  had  so  placed 
the  said  gun,  not  to  have  suffered  it  to  remain  so  loaded  without 
giving  notice  or  warning,  to  prevent  persons  having  occasion  to 
enter  into  the  said  garden,  from  treading  upon  the  wire,  in 
ignorance  that  the  same  was  so  set,  and  thereby  letting  off  the 
gun  and  being  injured  by  the  discharge  thereof.  Yet  the  defen- 
dant, not  regarding  his  duty  in  that  behalf,  wrongfully,  wilfully, 
and  negligently  suffered  the  gun  to  remain  in  his  garden  so 
loaded  and  set,  without  giving  any  such  notice  or  warning 
whatever;  by  means  whereof  the  plaintiff,  having  occasion  to 
enter  into  the  garden,  and  not  having  any  notice,  warning,  or 
knowledge,  or  any  means  of  knowledge  that  any  spring  gun 
was  set  in  the  garden,  trod  upon  the  wire  attached  to  the  lock 
of  the  gun,  by  means  whereof  it  was  let  off  and  discharged, 
and  the  shot  discharged  therefrom  were  driven  against  the 
plaintiff,  and  one  of  his  legs  were  maimed,  and  the  plaintiff 
was  otherwise  injured,  and  became  disordered,  and  so  continued 

t  See   now  Offences  against   the  782;    Clark    v.    Chambers    (1878)  3 

Person   Act,    1861    (24    &    25  Vict.  Q.  B.  D.  327,  333,  47  L.  J.  Q.  B. 

0.  100),  s.  31.     And  see  the  applica-  427,  431.    And  see  note  to  Deane  y. 

tion  of  the  above  case  discussed  in  Claytouy  18  R.  R.  553. — R.  C. 
Jordin  V.  Crump  (1841)  8  M.  &  W. 
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Bird  for  a  long  time,  by  means  whereof  he  suflfered  great  pain,  and 
HoLBBooK.     expended  a  large  sum  of  money  in  his  cure. 

The  second  count  alleged,  it  was  a  duty  of  the  defendant  not 
to  allow  the  spring  gun  to  remain  loaded  in  the  day-time  without 
notice,  to  prevent  persons  from  treading  upon  the  wire  from 
ignorance  that  it  was  set. 

The  third  count  described  the  spring  gun  as  a  certain  dangerous 
engine,  made  for  the  purpose  and  with  the  intent  to  lacerate, 
maim,  and  wound  persons,  and  alleged  it  was  the  duty  of  the 
defendant  not  to  suffer  the  spring  gun  to  remain  in  the  garden 
without  using  due  and  proper  and  reasonable  means  or  care  to 
prevent  such  persons  as  might  enter  into  or  be  in  the  garden, 
from  ignorantly  and  unwittingly  treading  upon  the  wire  com- 
municating with  the  lock  of  the  gun ;  and  that  the  defendant 
I  *630  ]  (jid  not  take  due  and  proper  and  reasonable  *care  to  prevent 
persons  who  might  enter  into  or  be  in  the  garden,  from  igno- 
rantly and  unwittingly  treading  upon  the  wire  of  the  gun,  and 
thereby  causing  it  to  be  let  off.  That  defendant  neglected  and 
wholly  refused  so  to  do,  and  on  the  contrary,  contriving  and 
intending  to  injure  the  plaintiff,  wrongfully  and  injuriously 
permitted  the  gun  to  remain  so  loaded  and  set  with  a  wire, 
by  means  of  which  it  might  be  let  off  and  discharged  without 
any  notice  or  warning,  by  means  whereof  the  plaintiff  not  being 
able  to  perceive  a  certain  concealed  wire,  and  not  having  any 
notice  or  knowledge,  or  means  of  notice  or  knowledge  thereof, 
trod  upon  the  said  last  mentioned  wire,  and  the  gun  was  thereby 
let  off.     Per  quod,  &c. 

The  fourth  count  charged  the  defendant  with  having  set  upon 
certain  other  ground  of  the  defendant  a  spring  gun,  made  with 
intent  to  lacerate,  maim,  and  wound  persons,  being  then  and 
there  loaded  with  gunpowder  and  shot,  and  set  with  concealed 
wires ;  and  thereupon  it  became  the  duty  of  defendant  not  to 
permit  the  gun  to  remain  on  the  ground  without  taking  due, 
proper,  and  reasonable  means  and  care  to  prevent  any  person 
from  ignorantly  and  unwittingly  treading  upon  the  wire,  and 
causing  it  to  be  let  off. 

The  fifth  count  charged  that  the  wires  were  concealed  and 
imperceptible,  and  that  the  defendant  had  taken  no  means  or 
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precaution  whatever  to  prevent  persons  from-  treading  on  them         Bibd 
through  ignorance  that  they  were  so  set ;  and  defendant  wrong-    holbrook. 
fully  permitted  the  plaintiff  in  entering  into  and  proceeding  in 
the  said  last-mentioned  ground,  to  tread  upon  the  said  wire  so 
concealed  and  imperceptible,  and  unknown  to  the  plaintiff. 

The  sixth  charged  the  defendant  with  setting  a  gun  upon 
certain  other  land  of  the  defendant,  and  alleged  the  breach  of 
duty,  in  having  taken  no  means  or  precaution  whatever  to 
prevent  persons  from  treading  on  *the  wire,  and  wrongfully  and  [  'esi  ] 
injuriously  permitted  the  plaintiff,  in  entering  into  and  proceed- 
ing in  the  said  last-mentioned  garden,  to  tread  upon  the  wire. 

The  cause  was  tried  at  the  Bristol  Assizes,  1825,  when  a  verdict 
was  taken  for  the  plaintiff,  by  consent,  damages  60Z.,  subject  to 
a  case  reserved,  with  Uberty  to  either  party  to  turn  it  into  a 
special  verdict.     The  following  were  the  facts  of  the  case : — 

Before,  and  at  the  time  of  the  plaintiff's  sustaining  the  injury 
complained  of,  the  defendant  rented  and  occupied  a  walled  garden 
in  the  parish  of  St.  Phillip  and  Jacob,  in  the  county  of  Gloucester, 
in  which  the  defendant  grew  valuable  flower-roots,  and  particularly 
tulips,  of  the  choicest  and  most  expensive  description.  The  garden 
was  at  the  distance  of  near  a  mile  from  the  defendant's  dweUing- 
house,  and  above  one  hundred  yards  from  the  road.  In  it  there 
A?as  a  summer-house,  consisting  of  a  single  room,  in  which  the 
defendant  and  his  wife  had  some  considerable  time  before  slept, 
and  intended  in  a  few  days  after  the  accident  again  to  have  slept, 
for  the  greater  protection  of  their  property.  The  garden  was 
surrounded  by  a  wall,  by  which  it  was  separated  on  the  south 
from  a  footway  up  to  some  houses,  on  the  east  and  west  from 
other  gardens,  and  on  the  north  from  a  field  which  had  no  path 
through  it,  and  was  itself  fenced  against  the  highway,  at  a  con- 
siderable distance  from  the  garden,  by  a  wall.  On  the  north  side 
of  the  garden  the  wall  adjoining  the  field  was  seven  or  eight  feet 
high.  The  other  walls  were  somewhat  lower.  The  garden  was 
entered  by  a  door  in  the  wall.  The  defendant  had  been,  shortly 
before  the  accident,  robbed  of  flowers  and  roots  from  his  garden 
to  the  value  of  201.  and  upwards :  in  consequence  of  which,  for 
the  protection  of  his  property,  with  the  assistance  of  another  man, 
he  placed  in  the  garden  a  spring  gun,  the  wires  connected  with 
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Bird  which  were  made  to  pass  from  the  door-way  of  the  summer-house 
HoLBBooK.  *to  some  tulip  beds,  at  the  height  of  about  fifteen  inches  from  the 
C  ♦632  ]  ground,  and  across  three  or  four  of  the  garden  paths,  which  wires 
were  visible  from  all  parts  of  the  garden  or  the  garden  wall ;  but 
it  was  admitted  by  the  defendant  that  the  plaintiff  had  not  seen 
them,  and  that  he  had  no  notice  of  the  spring  gun  and  the  wires 
being  there  ;  and  that  the  plaintiff  had  gone  into  the  garden  for 
an  innocent  purpose,  to  get  back  a  pea-fowl  that  had  strayed. 

A  witness  to  whom  the  defendant  mentioned  the  fact  of  his 
having  been  robbed,  and  of  having  set  a  spring  gun,  proved  that 
he  had  asked  the  defendant  if  he  had  put  up  a  notice  of  such  gun 
being  set,  to  which  the  defendant  answered,  that  **  he  did  not 
conceive  that  there  was  any  law  to  oblige  him  to  do  so,"  and  the 
defendant  desired  such  person  not  to  mention  to  any  one  that  the 
gun  was  set,  "  lest  the  villain  should  not  be  detected."  The 
defendant  stated  to  the  same  person  that  the  garden  was  very 
secure,  and  that  he  and  his  wife  were  going  to  sleep  in  the 
summer-house  in  a  few  days. 

No  notice  was  given  of  the  spring  gun  being  placed  in  the 
garden,  and  before  the  accident  in  question  occurred,  another 
person  to  whom  the  defendant  mentioned  the  fact  of  his  garden 
having  been  robbed  of  roots  to  the  value  of  201.,  and  to  whom  he 
stated  his  intention  of  setting  a  spring  gun,  proved  that  he  had 
told  the  defendant  that  he  considered  it  proper  that  a  board 
should  be  put  up. 

On  the  21st  March,  1825,  between  the  hours  of  six  and  seven 
in  the  afternoon,  it  being  then  light,  a  pea-hen  belonging  to  the 
occupier  of  a  house  in  the  neighbourhood  had  escaped,  and,  after 
flying  across  the  field  above  mentioned,  alighted  in  the  defen- 
dant's garden.  A  female  servant  of  the  owner  of  the  bird  was 
in  pursuit  of  it,  and  the  plaintiff  (a  youth  of  the  age  of  nineteen 
[  ♦633  ]  *year8),  seeing  her  in  distress  from  the  fear  of  losing  the  bird, 
said  he  would  go  after  it  for  her :  he  accordingly  got  upon  the 
wall  at  the  back  of  the  garden,  next  to  the  field,  and  having  called 
out  two  or  three  times  to  ascertain  whether  any  person  was  in 
the  garden,  and  waiting  a  short  space  of  time  without  receiving 
any  answer,  jumped  down  into  the  garden. 

The  bird  took  shelter  near  the  summer-house,  and  the  boy's 
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foot  coming  in  contact  with  one  of  the  wires,  close  to  the  spot         Bibd 
where  the  gun  was  set,  it  was  thereby  discharged,  and  a  great    holmook. 
part  of  its  contents,  consisting  of  large  swan  shot,  were  lodged  in 
and  about  his  knee-joint,  and  caused  a  severe  wound. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover  :  if  so,  the  verdict  was  to  stand  ; 
otherwise  a  nonsuit  was  to  be  entered. 

Wilde,  Serjt.  for  the  plaintiff  : 

The  defendant  is  liable  in  damages  for  the  injury  the  plaintiff* 
has  sustained. 

For  the  protection  of  property,  no  man  has  a  right  to  resort 
to  violence  greater  than  the  occasion  requires.  The  law  does 
not  allow  the  apprehension  of  a  mere  trespasser,  much  less  the 
infliction  of  wounds  or  death.  The  authorities  on  the  point  are 
numerous  and  clear,  and  the  form  of  pleading  a  justification 
of  force  in  defence  of  property,  always  alleges,  that  no  more 
damage  was  done  than  was  necessary  for  the  purpose  to  be  effected. 
Lord  Coke,  taking  the  distinction  between  defence  of  the  person 
and  defence  of  possession,  or  goods,  says,  (2  Inst.  316)  "  There 
is  also  another  diversity  between  an  appeal  of  mayhem  or  an 
action  of  trespass  for  wounding  or  mannas  of  life  and  member, 
and  an  action  of  trespass  for  assault  and  battery  for  a  man  in 
defence  or  for  the  preservation  of  his  possession  of  lands  or 
goods  :  for  in  that  case  he  may  justify  an  *assault  and  battery  :  [  *634  ] 
but  he  cannot  justify  either  mayhem,  or  wounding,  or  mannas  of 
life  and  member ;  and  so  note  a  diversity  between  the  defence 
of  his  person  and  the  defence  of  his  possession  or  goods." 

In  East's  "  Pleas  of  the  Crown  "  (vol.  i.  273)  it  is  laid  down, 
that  to  justify  wounding  or  killing,  "  There  must  be  felony  in- 
tended ;  for  if  one  come  to  beat  another,  or  to  take  his  goods 
merely  as  a  trespasser,  though  the  owner  may  justify  the  beating 
of  him  so  far  as  to  make  him  desist,  yet  if  he  kill  him,  it  is  man- 
slaughter. But  if  the  other  had  come  to  rob  him,  or  take  his 
goods  as  a  felon,  and  were  killed  in  the  attempt,  it  would  be 
justifiable  in  self-defence."  Again,  p.  288,  "  But  where  the  tres- 
pass is  barely  against  the  property  of  another,  the  law  does  not 
admit  the  force  of  the  provocation  sufficient  to  warrant  the  owner 
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Bird  in  making  use  of  any  deadly  or  dangerous  weapon  ;  as  if  upon 
floLBRooK.  sight  of  one  breaking  his  hedges,  the  owner  take  up  a  hedge-stake 
and  knock  him  on  the  head,  and  kill  him,  this  would  be  murder, 
because  it  was  an  act  of  violence  much  beyond  the  proportion  of 
provocation ;  and  still  more,  where  such  or  the  like  violence  is 
used  after  the  party  has  desisted  from  the  trespass ;  but  if  the 
beating  were  with  an  instrument,  or  in  a  manner  not  likely  to 
kill,  it  would  only  amount  to  manslaughter  ;  and  it  is  even  lawful 
to  exert  such  force  against  a  trespasser,  who  comes  without  any 
•colour  to  take  the  goods  of  another,  as  is  necessary  to  make  him 
desist  :*'  liegina  v.  MatcgridgeA 

In  Hale's  "  Pleas  of  the  Crown,'*  (473)  the  same  principle  is 
laid  down  thus  :  "  If  A.  comes  into  the  wood  of  B.  and  pulls  his 
hedges  or  cuts  his  wood,  and  B.  beat  him,  whereof  he  dies,  this 
is  manslaughter,  because  though  it  was  not  lawful  for  A.  to  cut 
[  •636  ]  the  wood,  it  was  *not  lawful  for  B.  to  beat  him,  but  either  to 
bring  him  to  a  justice  of  peace,  or  punish  him  otherwise,  accord- 
ing to  law."  And  again,  p.  486,  "  Now,  concerning  felonies,  as 
there  is  a  difference  between  them  and  trespasses,  so  there  is  a 
difference  among  themselves  in  relation  to  the  point  8e  defendendo. 
If  a  man  comes  to  take  my  goods  as  a  trespasser,  I  may  justify 
the  beating  of  him  in  defence  of  my  goods,  but  if  I  kill  him,  it  is 
manslaughter  :  but  if  a  man  comes  to  rob  me,  or  take  my  goods 
as  a  felon,  and  in  my  resistance  of  the  attempt  I  kill  him,  it  is  me 
defetideudo  at  least,  and  in  some  cases  not  so  much." 

And  not  only  is  it  unlawful  for  a  party  to  have  recourse  to 
wounding  or  killing  in  defence  of  property,  where  no  felony  is 
attempted ;  it  is  even  a  high  offence  for  one  who  knows  of  the 
existence  of  a  mortal  peril,  to  suffer  another  to  approach  it  without 
giving  him  warning  ;  and,  on  this  principle,  however  they  differed 
on  other  points,  the  Judges  in  Deane  v.  Claytonl  all  agreed,  that 
it  could  not  be  allowable,  without  notice,  to  expose  even  a  tres- 
passer to  a  mortal  injury  ;  an  opinion  confirmed  by  the  language 
of  the  whole  Court  in  Ilott  v.  Wilks.^ 

But  if,  for  the  protection  of  property  or  in  defence  of  possession, 
it  be  unlawful  to  have  recourse  to  desperate  violence,  it  is  still 

t  Kelynge,  132.  Taunt.  518). 

X  18    E.   E.   at    pp.   577,   578    (7  §  22  E.  E.  4(K)  (3  B.  &  Aid.  304). 
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less  excusable  to  resort  to  such  violence  after  the  trespass  has        Bibd 
been  committed.     Prevention,  not  punishment,  is  the  founda-    holbbook. 
tion  of  the  right.     The  means  lawfully  taken  to  prevent  offences, 
may,  and  frequently  do,  operate  as  punishments :  but  they  are 
justifiable  only  in  their  quality  of  preventives ;  and,  even  then, 
the  degree  of  force  must,  in  no  case,  be  greater  than  is  necessary 
to  effect  the  object ;  and  with  respect  to  all  the  graver  degrees  of 
violence,  they  must  not  exceed  *the  measure  of  punishment       I  *^^  3 
which  the  law  would  have  inflicted  if  the  offence  had   been 
perpetrated. 

But  the  infliction  of  injuries,  however  slight,  which  only  operate 
by  way  of  example,  cannot  be  justified.  The  sanction  of  law  is 
requisite  to  give  effect  to  punishment,  and  pain  inflicted  for  a 
supposed  offence,  at  the  discretion  of  an  individual,  without  the 
intervention  of  a  judicial  sentence,  is  a  mere  act  of  revenge ;  it 
can  never  have  the  quality  of  judicial  infliction  to  prevent  similar 
offences,  since  it  cannot  be  known  whether  it  has  been  justly  or 
unjustly  resorted  to.  In  this  respect  the  present  case  is  dis- 
tinguished from  all  that  have  preceded  it ;  not  only  was  no 
notice  afforded  to  the  plaintiff  of  the  danger  he  incurred,  but  it 
is  manifest,  from  the  declarations  of  the  defendant,  that  notice 
was  withheld,  not  for  the  purpose  of  preventing  a  trespass,  but  of 
inflicting  a  serious  injury  after  the  trespass  should  have  been 
committed.  The  defendant  carefully  abstained  from  using  the 
spring  gun,  as  a  means  of  prevention  by  warning,  in  order  to 
insure  a  victim,  to  hold  up  to  the  public  as  an  example. 

But  it  being  clear  from  the  foregoing  authorities,  that  such 
conduct  would  have  been  illegal,  if  the  defendant  had  been 
present,  and  had  seen  the  plaintiff  enter  his  garden,  the  absence 
of  the  defendant  at  the  time  of  the  injury  makes  no  difference  in 
the  case  ;  more  especially  where  his  own  declarations  have  shewn 
so  unequivocally  what  were  his  intentions  in  case  he  had  been 
present.  No  man  is  permitted  to  do  indirectly  that  which  it  is 
unlawful  for  him  to  do  directly.  The  plaintiff  was  not  attacking 
the  defendant's  person,  he  was  not  attempting  any  felony ;  at  the 
utmost,  he  was  a  bare  trespasser  :  the  defendant,  if  he  had  been 
present,  could  not  have  apprehended,  much  less  have  shot  him 
for  the  trespass.     But,  having  placed  a  gun  with  the  declared 
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BiBo         intention  of  shooting  him,  it  is  no  defence  to  say  he  was  absent 
HoLBRooK.    when  the  gun  went  off. 

[  637  ]  Merewether,  Serjt.  for  the  defendant : 

The  defendant's  declaration  does  not  shew  an  intention  to 
revenge  or  punish,  rather  than  to  prevent,  but  a  desire  to  detect 
for  the  purposes  of  prevention ;  and  his  defence  rests  on  two 
grounds :  first,  the  right  which  every  man  has  to  take  pre- 
cautionary measures  for  the  protection  of  his  property  during 
unavoidable  absence ;  secondly,  the  principle  which  precludes 
a  wrong-doer  from  recovering  a  compensation  for  an  injury 
occasioned  by  his  own  wrong. 

Undoubtedly  a  man  is  not  allowed  to  do  indirectly  what  it 
would  be  unlawful  for  him  to  do  directly ;  but  the  necessity  of 
protecting  property  at  a  distance  authorizes  the  proprietor  to 
resort  directly  to  means,  during  his  absence,  which  it  might  be 
unlawful  for  him  to  employ  if  on  the  spot.     The  humanity  or 
inhumanity  of  a  practice,  is  not  a  test  of  its  legality ;  and  the 
law  does  not  exact  every  line  of  conduct  which  benevolence  or 
religion  may  recommend.     It  is  admitted  that  a  trespasser  may 
be  repelled  by  force,  if  no  more  force  be  employed  than   is 
necessary ;  but,   during  absence,  a  man  can  employ,   for  the 
protection  of  his  property,  no  less  and  no  other  force  than  that 
of  machines,  which  may  repress  offenders  by  the  fear  of  pain  or 
detection ;  and  if  they  are  so  employed  as  not  to  molest  another 
in  the  exercise  of  his  rights,  there  is  no  violation  of  the  maxim, 
**  Sic  utere  tuo  ut  alientim  nan  ladas,'*  which  applies  to  the  active 
invasion  of  another's  rights,  and  not  to  the  quiet  protection  of 
our  own.     A  party  present,  therefore,  cannot  justify  the  shooting 
a  trespasser,  because  that  is  a  greater  degree  of  violence  than  the 
occasion  requires ;  and  knowing  the  trespasser,  he  should  resort 
to  the  law,  and  not  take  the  punishment  into  his  own  hands  ; 
yet  he  may  well  justify  placing  a  gun  during  his  absence,  because, 
by  no  less  degree  of  probable  violence  can  he  deter  felons  and 
[  *638  ]       trespassers.     Besides  "^which,  in  placing  the  gun  he  is  making  a 
lawful  use  of  his  own  property ;  a  use  in  no  degree  affecting  the 
rights  of  others,  and  for  which  he  could  not  be  indicted,  while 
any  one  who  removed  the  gun  would  be  indictable  for  so  doing- 
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(Per  Bayley,  J.  in  Ilott  v.  Wilks.)  Then,  if  such  be  a  lawful  Bibd 
use  of  his  own  property,  it  cannot  be  required  that  he  should  holbbook. 
give  notice  of  doing  a  mere  lawful  act :  and  no  case  has  decided 
that  notice  is  necessary  upon  such  an  occasion.  Ilott  v.  Wilks 
did  not  decide  that  the  defendant  was  bound  to  give  notice, 
but  merely  that  the  plaintiff,  having  received  notice,  had  no 
ground  of  complaint.  Here,  however,  the  plaintiff  had  ample 
notice  in  the  circumstance  that  the  wires  of  the  gun  were  all 
visible. 

In  Blithe  v.  Topham,\  the  proprietor  of  a  waste  had  dug  a  pit, 
a  few  yards  only  from  a  highway :  a  horse  having  fallen  into  it, 
it  was  holden  the  owner  could  not  recover  damages. 

The  pit  having  been  as  fatal  to  the  horse  as  a  spring  gun 
would  have  been,  the  case  is  in  point,  and  much  stronger  than 
the  present,  there  having  been  no  notice  at  all,  and  no  wall 
round  the  pit,  as  there  was  round  the  garden  of  the  present 
defendant,  which  in  itself  operated  as  notice. 

But  Brock  v.  Copelandl  seems  decisive ;  for  the  defendant  in 
that  case  having  placed  a  large  dog  for  the  protection  of  his 
yard,  the  plaintiff,  not  a  trespasser,  but  the  defendant's  foreman, 
entering  the  premises  by  night,  was  bitten ;  and  Lord  Eenyon 
held  that  he  could  not  recover  damages. 

No  distinction  can  be  drawn  between  a  spring  gun  and  a 
ferocious  dog ;  and  though  the  defendant  would  not  have  been 
justified  in  allowing  him  to  be  at  large,  *or,  perhaps,  in  setting  t  *^^^  ^ 
him  on  to  attack  a  trespasser,  yet  it  is  plain  he  was  authorized 
in  chaining  him  up  in  the  yard  for  the  protection  of  property 
during  his  absence.  In  the  case  of  the  furious  bull,  referred  to 
by  Kbnyon,  Ch.  J.  in  Brock  v.  Copeland,  there  was  a  public 
footway  over  the  field  in  which  the  bull  was  placed ;  so  that  the 
owner  of  the  field,  in  placing  the  bull  there,  was  making  a  use 
of  it  inconsistent  with  the  rights  of  the  public. 

The  main  ground  of  the  defence,  however,  is,  that  the  plaintiff 
cannot  recover  for  an  injury  occasioned  to  him  by  his  own 
WTongful  act.  Commodum  ex  injuria  non  oritur  ;  audit  is  equally 
the  principle  of  our  law,  that  j«^  ex  injuria  non  oritur.  If  a  man 
place  broken  glass  on  a  wall,  or  spikes  behind  a  carriage,  one 

t  1  Eol.  Abr.  88;  Cro.  Jac.  158.  J  5  R.  R.  730  (1  Esp.  203}. 
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BiBD  who  wilfully  encounters  them,  and  is  wounded,  even  though  it 
HoLBRooK.  were  by  night,  when  he  could  have  no  notice,  has  no  claim  for 
compensation.  Volenti  nonjit  injuiia.  The  defendant  lawfully 
places  a  gun  on  his  own  property ;  he  leaves  the  wires  visible  ; 
he  builds  a  high  wall,  expressly  to  keep  off  intruders ;  and  if, 
under  those  circumstances,  they  are  permitted  to  recover  for  an 
injury  resulting  from  their  scaling  the  wall,  no  man  can  protect 
his  property  at  a  distance. 

A  clear  proof  of  the  legality  of  the  practice,  at  the  time  this 
action  commenced,  is  afforded  by  the  passing  of  the  recent  Act, 
against  setting  spring  guns,  except  in  houses  and  by  night. 
That  Act  is  not  declaratory,  but  prohibitory ;  and  when  a  statute 
is  prohibitory,  it  is  a  legislative  admission  that  the  act  pro- 
hibited was  not  an  offence  before. 

Wilde  in  reply : 

The  statute  is  declaratory  as  to  setting  guns  without  notice, 
and  prohibitory  as  to  setting  them,  even  with  notice,  except  in 
the  dwelling-house  at  night.  In  Brock  v.  Copeland  the  dog  was 
placed  for  the  protection  of  the  dwelling-house,  and  the  party 
[•640]  *attacked,  being  the  defendant's  foreman,  knew  that  the  dog 
was  there ;  and  in  Blithe  v.  Tophavi  the  pit  was  not  dug  for  the 
purpose  of  doing  mischief,  but  in  the  necessary  cultivation  and 
enjoyment  of  the  defendant's  property.  The  maxim  volenti  nan 
Jit  injuria  has  no  application  in  the  present  case,  as  the  plaintiff 
had  no  notice  of  the  penalty  which  he  incurred  ;  the  notice  being 
expressly  withheld,  lest  it  should  deter  persons  from  entering, 
i.e.,  lest  it  should  make  them  unwilling  to  subject  themselves  to 
the  injury  prepared  for  them. 

No  illustration  can  be  drawn  from  the  use  of  spikes  and  broken 
glass  on  walls,  &c.  These  are  mere  preventives,  obvious  to  the 
sight, — unless  the  trespasser  chooses  a  time  of  darkness,  when 
no  notice  could  be  available, — mere  preventives,  injurious  only 
to  the  persevering  and  determined  trespasser,  who  can  calculate 
at  the  moment  of  incurring  the  danger  the  amount  of  suffering 
he  is  about  to  endure,  and  who  will,  consequently,  desist  from 
his  enterprise  whenever  the  anticipated  advantage  is  outweighed 
by  the  pain  which  he  must  endure  to  obtain  it. 
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Best,  Ch.  J. :  Bibd 

I  am  of  opinion  that  this  action  is  maintainable.  If  any  thing  Holbbook. 
which  fell  from  me  in  Ilott  v.  Wilks  were  at  variance  with  the 
opinion  I  now  express,  I  should  not  hesitate  to  retract  it ;  but  the 
ground  on  which  the  judgment  of  the  Court  turned  in  that  case, 
is  decisive  of  the  present ;  and  I  should  not  have  laboured  the 
point  that  the  action  was  not  maintainable  in  that  case  on  the 
ground  that  the  plaintiff  had  received  notice,  unless  I  had  deemed 
it  maintainable  if  no  notice  had  been  given.  Abbott,  Gh.  J. 
says  :  "  Considering  the  present  action  merely  on  the  ground  of 
notice,  and  leaving  untouched  the  general  question  as  to  the 
liability  incurred  by  placing  such  engines  as  these,  where  no 
notice  is  brought  home  to  the  party  injured,  I  am  of  opinion  that 
this  action  cannot  be  maintained."  Bayley,  J.  *says :  "  This  is  t  *^^^  3 
a  case  in  which  the  plaintiff  had  notice  that  there  were  spring 
guns  in  the  wood."  **  The  declaration  assumes  the  law  to  be, 
not  that  the  mere  act  of  placing  these  guns  in  a  man's  own 
ground  is  illegal,  and  punishable  by  indictment,  but  that  a  party 
doing  that  act  may  be  liable  to  an  action,  provided  he  does  not 
take  due  and  proper  means,  by  giving  notice,  to  prevent  the  injury 
which  those  engines  are  calculated  to  produce."  Holroyd,  J. 
says :  ''  I  am  of  opinion  that  this  action  is  not  maintainable,  on 
the  ground  that  the  plaintiff  had  notice  that  the  spring  guns 
were  placed  in  the  wood  in  question."  **  So  far  as  he  was  con- 
cerned, the  cause  of  the  mischief  could  not  be  considered  as 
latent,  and  the  act  of  letting  off  the  gun,  which  was  the  conse- 
quence of  his  treading  on  the  wire,  must  be  considered  wholly  as 
his  act,  and  not  the  act  of  the  person  who  placed  the  gun  there." 
And  I  am  reported  to  have  said,  expressly,  ''Humanity  requires 
that  the  fullest  notice  possible  should  be  given,  and  the  law  of 
England  will  not  sanction  what  is  inconsistent  with  humanity." 
It  has  been  argued  that  the  law  does  not  compel  every  line  of 
conduct  which  humanity  or  religion  may  require ;  but  there  is 
no  act  which  Christianity  forbids,  that  the  law  will  not  reach  :  if 
it  were  otherwise,  Christianity  would  not  be,  as  it  has  always 
been  held  to  be,  part  of  the  law  of  England.  I  am,  therefore, 
clearly  of  opinion  that  he  who  sets  spring  guns,  without  giving 
notice,  is  guilty  of  an  inhuman   act,   and   that,   if  injurious 
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BiBD  consequences  ensue,  he  is  liable  to  yield  redress  to  the  suflferer. 
HoLBBooK.  But  this  case  stands  on  grounds  distinct  from  any  that  have  pre- 
ceded it.  In  general,  spring  guns  have  been  set  for  the  purpose 
of  deterring  ;  the  defendant  placed  his  for  the  express  purpose  of 
doing  injury ;  for,  when  called  on  to  give  notice,  he  said,  *'  If  I 
give  notice,  I  shall  not  catch  him."  He  intended,  therefore,  that 
[  *642  ]  the  gun  should  be  discharged,  and  that  *the  contents  should  be 
lodged  in  the  body  of  his  victim,  for  he  could  not  be  caught 
in  any  other  way.  On  these  principles  the  action  is  clearly 
•maintainable,  and  particularly  on  the  latter  ground.  The  only 
thing  which  raised  any  doubt  in  my  mind  was  the  recent  Act 
of  Parliament;  and  if  that  had  been  purely  prohibitory,  there 
would  be  great  weight  in  the  argument  which  has  been  raised 
on  it ;  because  in  a  new  prohibitory  law  we  have  the  testimony 
of  the  Legislature  that  there  was  no  previous  law  against  the 
thing  prohibited.  But  the  Act  is  declaratory  as  to  part,  and 
prohibitory  as  to  part ;  declaratory  as  to  the  setting  of  spring 
guns  without  notice,  and  the  word  **  declared "  is  expressly 
introduced;  prohibitory  as  to  setting  spring  guns,  even  with 
notice,  except  in  dwelling-houses  by  night.  As  to  the  case  of 
Brock  V.  Copeland,  Lord  Kenyon  proceeded  on  the  ground  that 
the  defendant  had  a  right  to  keep  a  dog  for  the  preservation  of 
his  house,  and  the  plaintifif,  who  was  his  foreman,  knew  where 
the  dog  was  stationed.  The  case  of  the  furious  bull  is  altogether 
different ;  for  if  a  man  places  such  an  animal  where  there  is  a 
public  footpath,  he  interferes  with  the  rights  of  the  public. 
TVhat  would  be  the  determination  of  the  Court  if  the  bull  were 
placed  in  a  field  where  there  is  no  footpath,  we  need  not  now 
decide ;  but  it  may  be  observed,  that  he  must  be  placed  some- 
where, and  is  kept,  not  for  mischief,  but  to  renew  his  species ; 
while  the  gun  in  the  present  case  was  placed  purely  for  mischief. 
The  case  of  the  pit  dug  on  a  common  has  been  distinguished,  on 
the  ground  that  the  owner  had  a  right  to  do  what  he  pleased 
with  his  own  land,  and  the  plaintiff  could  shew  no  right  for  the 
horse  to  be  there. 

Those  cases,  therefore,  do  not  apply  to  one,  where  an  instru- 
ment is  placed  solely  for  a  bad  purpose.     In  Deane  v.  Clayton 
•643  ]       I  incline  to  the  opinion  expressed  by  *my  brothers  Park  and 
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BuRROUOH.  But  in  Deane  v.  Clayton,  the  plaintiff,  the  master  of  Bird 
the  dog,  had  a  right  to  hunt  in  the  wood  adjoining  that  in  which  holbbook. 
the  dog  was  spiked ;  there  was  no  visible  boundary  between  the 
two  woods ;  the  manner  in  which  the  plaintiff  and  defendant 
occupied  their  respective  properties  was  evidence  of  an  under- 
standing between  them  that  the  enjoyment  should  be  mutual ; 
and  the  dog  was  impelled  onwards  by  his  natural  instinct  in 
pursuit  of  the  game.  Looking  at  the  authorities,  therefore, 
Deane  v.  Clayton  is  out  of  the  question  ;  and  Ilott  v.  Wilks  is  an 
authority  in  point.  But  we  want  no  authority  in  a  case  like  the 
present ;  we  put  it  on  the  principle  that  it  is  inhuman  to  catch  a 
man  bymeans  which  may  maim  him  or  endanger  his  life,  and, 
as  far  as  human  means  can  go,  it  is  the  object  of  English  law  to 
uphold  humanity,  and  the  sanctions  of  religion.  It  would  be, 
indeed,  a  subject  of  regret,  if  a  party  were  not  liable  in  damages, 
who,  instead  of  giving  notice  of  the  employment  of  a  destructive 
engine,  or  removing  it,  at  least,  during  the  day,  expressed  a  reso- 
lution to  withhold  notice,  lest,  by  affording  it,  he  should  fail  to 
entrap  his  victim. 

Park,  J. : 

I  adhere  to  the  judgment  I  gave  in  Deane  v.  Clayton,  but  shall 
confine  myself  at  present  to  the  facts  before  the  Court.  Whether 
the  recent  Act  of  Parliament  be  altogether  a  new  law,  or  only 
declaratory  of  the  old,  I  abstain  from  deciding ;  certainly,  as  far 
as  it  makes  the  setting  spring  guns  with  notice  an  offence,  it 
seems  to  be  a  new  law;  but,  in  the  present  case,  I  found  my 
decision  on  the  circumstance  of  the  defendant  having  omitted  to 
give  notice  of  what  he  had  done,  and  his  even  expressing  a  desire 
to  conceal  it.  In  Ilott  v.  Wilks,  the  whole  Court  proceeded  on 
the  ground  that  the  plaintiff  had  had  notice :  and  in  Deane  v. 
Clayton  *there  was  notice,  but  under  the  circumstances  it  could  C  *^^*  ] 
not  be  said  to  have  been  brought  home  to  the  trespasser.  It  has 
been  contended,  that  though  notice  may  deprive  a  party  who  has 
received  it  of  any  right  to  recover,  yet  that  it  has  nowhere  been 
decided  that  it  is  imperative  on  the  party  using  the  engine  to 
give  notice.  But  in  Ihtt  v.  Wilks,  the  Court,  one  and  all,  decide 
on  the  ground  of  notice,  and  Abbott,  Gh.  J.  closes  his  judgment 
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Bird         thus :  "  Considering  the  present  action  merely  on  the  gronnd  of 
HoLBBooic    notice,  and  leaving  untouched  the  general  qnestion  as  to  the 
liability  incurred  by  placing  sach  engines  as  these,   where   no 
notice  is  brought  home  to  the  party  injured,  I  am  of  opinion  that 
this  action  cannot  be  maintained."     It  has  been  asked,  where 
has  it  been  laid  down  that  notice  must  be  given  ?    I  answer, 
by  Abbott,  Ch.  J.  in  the  passage  I  have  just   read ;   and   by 
Batlet,  J.  in  the  same  case ;  ''  Although  it  may  be  lawful  to  put 
those  instruments   on   a  man's  own  ground,  yet,  as  they  are 
calculated  to  produce  great  bodily  injury  to  innocent  persons  (for 
many  trespassers  are  comparatively  innocent),  it  is  necessary  to 
give  as  much  notice  to  the  public  as  you  can,  so  as  to  put  people 
on  their  guard  against  the  danger."     One  case  precisely  in  point 
has  not  been  adverted  to ;  it  is  that  of  Jay  v.  Whitfield  A     There 
the  plaintiff,  a  boy,  having  entered  the  defendant's  premises  for 
the  purpose  of  cutting  a  stick,  was  shot  by  a  spring  gun,  for 
which  injury  he  recovered  120Z.  damages  at  the  Warwick  Summer 
Assizes  1807,  before  Bichards,  C.  B.,  and  no  attempt  was  made 
to  disturb  the  verdict. 

BURROUOH,  J. : 

The  common  understanding  of  mankind  shews,  that  notice 
ought  to  be  given  when  these  means  of  protection  are  resorted  to; 
[  *646  ]  and  it  was  formerly  *the  practice  upon  such  occasions  to  give 
public  notice  in  market  towns.  But  the  present  case  is  of  a 
worse  complexion  than  those  which  have  preceded  it ;  for  if  the 
defendant  had  proposed  merely  to  protect  his  property  from 
thieves,  he  would  have  set  the  spring  guns  only  by  night.  The 
plaintiff  was  only  a  trespasser :  if  the  defendant  had  been  present, 
he  would  not  have  been  authorised  even  in  taking  him  into 
custody,  and  no  man  can  do  indirectly  that  which  he  is  forbidden 
to  do  directly.  I  held  that,  in  Deane  v.  Clayton.  There,  the 
defendant  was  owner  and  occupier  of  a  wood  adjoining  a  wood 
of  Mr.  Townshend's,  and  divided  from  it  by  a  low  bank  and  a 
shallow  ditch,  not  being  a  suflScient  fence  to  prevent  dogs  from 
passing  from  one  wood  into  the  other.  There  were  public 
footpaths  without  fences  through  the  defendant's  wood.      The 

t  3  B.  &  Aid.  308,  in  the  argument  in  Ilott  v.  Wilka  (22  R.  R.  403). 
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defendant,  to  preserve  hares  in  his  wood,  and  prevent  them  from        bibd 

Vm 

being  killed  therein  by  dogs  and  foxes,  kept  iron  spikes  screwed    Holbrook. 

and  fastened  into  several  trees  in  his  wood,  each  spike  having 

two  sharp  ends,  and  so  placed  that  each  end  should  point  along 

the  course  of  a  hare-path,  at  such  a  height  from  the  ground  as  to 

allow  a  hare  to  pass  under  them  without  injury,  but  to  wound 

and  kill  a  dog  that  might  happen  to  run  against  one  of  the  sharp 

ends.     The  defendant  kept  notices  printed  on  boards  placed  at 

the  outsides  of  the  wood,  that  steel  traps,  spring  guns,  and  dog 

spikes  were  set  in  the  wood  for  vermin.     But  the  plaintiff,  with 

Mr.  Townshend's  permission,  being  out  shooting  in   his   wood 

with  a  valuable  pointer,  and  a  hare  which  was  started  being 

pursued  by  the  dog  over  the  bank  and  ditch,  into  the  defendant's 

wood,  the  dog  ran  against  one  of  the  sharp   spikes,   and   was 

killed,    although   plaintiff  endeavoured    to  prevent  him   from 

entering  the  defendant's  wood. 

Here,  no  notice  whatever  was  given,  but  the  defendant  *artfully       [  *M^  j 
abstained  from  giving  it,  and  he  must  take  the  consequence. 

Gasblee,  J. : 

After  the  decision  in  Ilott  v.  Wilksy  it  is  impossible  to  say  that 

this  action  is  not  maintainable. 

Judgment  for  the  plaintiff. 
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1.  Defendant  having  offered  to  purchase  a  house,  and  to  give 
plaintiff  six  weeks  for  a  definite  answer:  Held,  that  before  the  offer 
was  accepted,  the  defendant  might  retract  it  at  any  time  during  the  six 
weeks. 

2.  Averment,  that  plaintiff  was  entitled  to  a  term  of  thirty-two 
years  in  the  premises,  under  a  contract  wiih  A.,  and  that  plaintiff 
having  agreed  to  take  the  premises,  defendant  was  ready  to  grant  him  a 
lease  of  thirty-one  years : 

Plaintiff  having  only  twelve  years'  term  in  the  premises,  and  shewing 
no  written  contract  with  A.  for  a  term  of  thirty-two  years:  Held,  a 
material  variance. 

3.  Defendant  offered  to  purchase  a  house  upon  certain  terms,  ''  pos- 
session, to  be  given,  on  or  before  2dth  July;"  plaintiff  agreed  to  the 
terms,  and  said  he  would  give  possession  on  the  1st  of  August :  Held, 
no  acceptance  of  defendant's  offer. 

Assumpsit.  The  declaration  stated  (first  count)  that  the  plaintiff 
was  possessed  of  a  term  in  a  dwelling-house,  to  expire  25th 
December,  1856  ;  and  that  defendant  agreed,  on  the  29th  April, 
1825,  upon  receiving  a  lease  for  twenty-one  years,  at  2501.  a  year 
rent,  with  the  option  of  having  the  tiine  extended  to  thirty-one 
years,  on  giving  six  months'  notice,  and,  upon  having  possession 
on  the  25th  July  then  next,  to  pay  plaintiff  2,750/.,  and  take  the 
fixtures  at  a  valuation. 

Averment  of  plaintiff's  readmess  to  grant  the  lease.  Breach ; 
refusal  to  accept  it,  and  to  take  the  fixtures  at  a  valuation  ;  and 
non-payment  of  the  2,750Z. 

The  second  count  alleged  the  plaintiff  to  be  entitled  to  a  certain 
term,  to  wit,  a  term  of  thirty- two  years,  in  the  dwelling-house, 
under  a  certain  contract  between  the  plaintiff  and  Anthony 
Hermon,  who  was  authorized  in  that  behalf ;  and  then  stated  the 
agreement  with  the  defendant,  and  the  breach,  as  before. 

The  third  count  alleged  plaintiff  to  be  possessed.for  the  residue 
of  a  certain  term,  to  expire  25th  December,  1856  ;  and  the  agree- 
ment, tender  of  lease  to  defendant,  and  breach,  as  before. 

t  See  Dickinson  v.  Dodds  (1876)  o  Q.  B.  D.  346,  49  L.  J.  Q,  B,  701, 
2  Ch.  Div.  463,  45   L.  J.  Ch.  777;      42  L.  T.  897,  28  W.  B.  916.— B.  G. 

and     Stevenson     v.     McLean    (1880) 
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At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  Michael-    Boutlbdgk 

mas  Term,  it  appeared,  that  on  the  18th  March,  *1825,  the       grant. 

plaintiff  received  a  note  from  the  defendant  touching  the  premises,       [  *^^^  1 

in  these  terms  : 

"Mr.  Grant's  proposal. 

"  To  pay  a  premium  of  2,750?.,  upon  receiving  a  lease  for 

twenty-one  years,  with  the   option  (upon   giving  six  months' 

previous  notice  to  the  landlord  or  his  agent)  of  having  the  time 

extended  to  thirty-one  years,  paying  the  same  yearly  rent  as 

before,  for  such  extended  term  of  ten  years  beyond  twenty-one 

years. 

"Rent,  250/. 

"  Mr.  Grant  to  pay  for  the  fixtures  at  a  valuation,  possession 
to  be  given  on  or  before  25th  July  next,  to  which  time  all  taxes 
and  outgoings  are  to  be  discharged  by  Mr.  Boutledge ;  and  a 
definitive  answer  to  be  given  within  six  weeks  from  the  18th 
March,  1825." 

The  plaintiff,  who  at  this  time  had  only  a  term  of  twelve  years 
in  the  premises,  had  to  apply  to  his  landlord  for  a  new  lease, 
before  he  was  in  a  condition  to  accept  the  defendant's  offer.  The 
plaintiff  having  come  to  an  understanding  with  his  landlord, 
wrote  the  following  note  to  the  defendant : 

"  Mr.  Boutledge  begs  to  say  that  he  accepts  Mr.  Grant's  offer 
for  his  house.  No.  59,  St.  James's  Street,  and  that  he  will  give 
Mr.  Grant  possession  on  the  1st  of  August  next. « 

"  St.  James's  Street,  6th  April,  1825. 

"  Mr.  B.  will  esteem  it  a  particular  favour  if  Mr.  Grant 
*  will  not,  for  the  present,  name  the  subject  to  any  one." 

The  defendant  returned  the  following  answer  : 

"  7th  April,  1825. 
"  Sir, — I  received  your  note  last  night,  and  hasten  to  acquaint 
you,  that  having  considered  as  confidential  *the  negotiation  [  ^eps  ] 
respecting  your  house,  I  had  mentioned  it  to  no  one  ;  but,  upon 
consulting  with  a  friend  this  morning,  in  whose  opinion  I  have 
more  confidence  than  my  own,  I  am  advised,  for  some  reasons 
which  had  not  occurred  to  myself,  not  to  think  of  taking  a  house 
in  St.  James's  Street  for  a  dwelling-house.    May  I  therefore 

R.R. — ^VOL.  XXIX.  43 
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RouTLBDGB    requcst  you  to  permit  me  to  withdraw  the  proposal  I  made  to  you 

Gbant.       about  it  ?     I  am  in  hopes  you  will  make  no  hesitation  to  do  this, 

when  you  consider  the  spirit  of  candour  and  openness  in  which  it 

was  made  to  you.     But  should  it  be  otherwise,  as  I  am  the  last 

that  would  willingly  act  with  inconsistency,  I  will  willingly  refer 

the  question  to  friends  for  decision,  and  abide  by  their  opinion  of 

the  case. 

"  I  have  the  honour  to  be,  &c. 

"Alex.  Grant." 
**Mr.  Thomas  Eoutledgb." 

To  this  the  plaintiff  replied  as  follows  : 

"  8th  April,  1825. 

"  Sir, — In  answer  to  your  letter  of  yesterday,  I  beg  to  state, 
that;  relying  upon  your  performing  the  agreement  for  the  pur- 
chase of  my  house  in  St.  James's  Street,  I  have  taken  another 
house,  and  made  arrangements  which  I  cannot  without  great 
loss  relinquish.     I  hope,  therefore,  that  you  will  not  wish  me  to 

withdraw  it. 

"  I  am,  &c. 

"Thos.  Routledge." 
"Alexander  Grant,  Esquire." 

The  defendant  rejoined, — 

"  9th  April,  1825. 

**  Sir, — Your  note  of  yesterday  surprised  me,  being  altogether 

at  variance  with  your  conversation  with  me  two  or  three  hours 

[  *656  ]       previous  to  your  note,  dated  on  the  *evening  of  6th,  in  which, 

you  must  recollect,  you  one  moment  declared  yourself  off ;  and, 

finally,  you  went  away  to  have  the  opinion  of  Mrs.  Boutledge, 

about  the  answer  you  were  to  send  me.     How,  therefore,  you  can, 

under  such  circumstances,  suffer  loss  and  inconvenience  from  my 

declining  to  proceed  further  in  the  treaty,  I  am  at  a  loss  to 

imagine  ;  and  I  was  in  hopes  you  would  have  been  satisfied  with 

what  I  had  stated  in  reply  to  your  first  note,  to  have  had  the 

liberality  of  letting  the  matter  drop.     But  if  that  should  not  be 

your  intention,  I  have  only  to  add,  that  you  may  proceed  with 

your  claim  for  *  loss  and  inconvenience '  as  you  may  think  most 

advisable. 

**  I  am,  &c. 

"  Alex.  Grant." 
*'  Mr.  Thomas  Eoutledge." 
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The  plaintiff  after  this  surrendered  the  existing  lease  to  his    Routledqb 
landlord,  and  obtained  from  him  a  new  one,  dated  21st  April,       guant. 
1825,  from  the  25th  December,  1824,  for  thirty-two  years,  for  the 
same  clear  yearly  rent  of  250Z.,  payable  quarterly  ;  in  which  the 
covenants  on  the  part  of  the  lessee  were  similar  to  those  in  the 
former ;  and  then  wrote  the  defendant  the  following  letter  : 

*'  Sir, — Upon  referring  to  my  letter  to  yoa  of  the  6th  instant, 

accepting  your  offer  for  my  house.  No.  59,  St.  James's  Street,  I 

perceive  that  I,  by  mistake,  stated  that  I  would  give  possession 

on  the  1st  day  of  August  next.     By  your  offer,  you  state  that 

possession  is  to  be  given  on  or  before  the  25th  July  next ;  and  I 

inform  you  that  I  am  ready  to  give  you  possession,  according  to 

your  proposal. 

"  I  am,  &c. 

**  Thos.  Eoutledge." 
''  29th  April,  1825." 

This  letter,  on  the  day  it  was  dated,  was  delivered   at  the       [  <557  ] 
defendant's  house;  and  the  keys,  and  a  lease  of  the  premises 
in  question,  according  to  the  agreement,  were  tendered  to  him 
before  the  25th  July,  but  rejected. 

The  six  weeks,  from  the  18th  March,  1825,  within  which,  by 
the  defendant's  proposal,  a  definitive  answer  was  to  be  given, 
expired  on  the  1st  May,  1825. 

Upon  these  facts  it  was  objected,  first,  that  the  plaintiff  being 
allowed  six  weeks  to  accept  or  reject  the  defendant's  offer,  the 
defendant  was  entitled,  also,  until  it  was  accepted,  to  retract  it, 
at  any  period  before  the  expiration  of  the  six  weeks  ;  that  there 
was  no  acceptance  of  the  terms  proposed,  till  the  29th  of  April, 
which  came  too  late,  the  defendant  having  retracted  his  proposal 
on  the  9th.  Secondly,  that  the  plaintiff  had  not,  before  the 
defendant  withdrew  his  proposal,  any  such  interest  in  the 
premises  as  he  was  alleged  to  have  in  the  declaration,  or  as 
would  have  enabled  him  to  accede  to  that  proposal.  The  plaintiff 
was  thereupon  nonsuited,  with  leave  to  move  the  Court  to  set  the 
nonsuit  aside. 

Tcbddy,  Serjt.  accordingly  obtained  a  rule  nisi  to  set  aside 
this  nonsuit,  and 

43—2 
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RouTLBDOE  Wild€t  Sent,  shewed  cause  : 

Graht.  There  was  no  valid  contract  binding  on  both  parties.     By  the 

terms  of  the  defendant's  proposal,  the  plaintiff  had  six  weeks  to 
accept  or  reject  it,  and  the  parties  would  not  have  been  on  an 
equal  footing,  if  the  defendant  had  not  the  privilege  of  with- 
drawing his  proposal  during  the  same  period :  having  finally 
withdrawn  it  on  the  9th  of  April,  the  plaintiff's  acceptance  on 
the  29th  came  too  late,  the  acceptance  on  the  6th  being  out 
of  the  question,  as  not  acceding  to  the  terms  offered  by  the 
t  •658  ]  defendant.  Kennedy  *v.  Le<?t  has  decided  that  an  acceptance 
varying  in  any  degree  from  the  terms  of  an  offer,  is,  in  effect, 
no  acceptance ;  and  Adams  v.  Lindselll  confirms  the  principle 
established  in  Cooke  v.  Oxley,^  that  a  party  who  allows  time 
for  the  acceptance  of  an  offer,  may  retract  before  it  is  accepted. 
But  the  plaintiff,  at  the  time  of  the  defendant's  offer,  and  up 
to  the  period  of  his  withdrawing  it,  had  no  such  interest  in 
the  premises  as  that  stated  in  the  declaration,  nor  even  such 
as  could  have  enabled  him  to  meet  the  proposal ;  he  had  only 
a  term  of  twelve  years  when  he  agreed  to  grant  thirty-one. 
On  the  ground  of  variance,  therefore,  the  nonsuit  cannot  be 
impeached. 

Toddy  and  Jones,  Serjts.  in  support  of  the  rule : 

The  defendant's  offer  was  made  on  good  consideration ;  namely^ 
that  the  plaintiff  should  procure  him  a  term  of  thirty-one  years 
in  the  premises ;  and  a  party  cannot  retract,  during  the  time 
which  he  allows  for  deliberation,  an  offer  made  on  good  con- 
sideration. Cooke  V.  Oa-ley  was  determined  on  the  ground  that 
the  bargain  was  nudNm  pcwtuniy  and,  therefore,  without  considera- 
tion. Lord  Kenyon  said,  '  at  the  time  of  entering  into  the 
contract  the  engagement  was  all  on  one  side  ;  the  other  party  was 
not  bound;  it  was,  therefore,  nudum  pactum.**  And  Buller,  J. 
put  it  on  the  ground  that  it  ought  to  have  been  stated,  that  the 
defendant  (who  was  allowed  till  four  o'clock  to  consider  whether 
or  not  he  would  buy  goods  on  the  terms  offered)  "  did  agree  at 
four  o'clock  to  the  terms  of  the  sale : "  from  which  it  may  be 

t  17  R.  R.  110  (3  Mer.  441).  §  1  R.  R.  783  (3  T.  R.  653). 

X  19  R.  R.  415  (1  B.  &  Aid.  681). 
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inferred,  that  if  such  a  statement  had  been  made  in  the  declara-    Boutlrdob 
tion  and  proved,  the  defendant  would  have  been  liable  for  refusing       gbaht. 
to  perform  his  contract. 

In  the  present  case  there  is  a  sufficient  consideration,  and  a  [  669  ] 
sufficient  averment  and  proof  of  the  plaintiff's  agreeing  to  the 
terms  of  the  contract  before  the  expiration  of  the  time  limited. 
In  Adams  v.  Lindsell^  the  defendants  were  held  to  be  bound  by 
an  offer  to  sell  upon  receiving  an  answer  in  course  of  post, 
although  by  accident  the  answer  did  not  arrive  till  two  days  after 
the  next  post,  and  the  defendants  had,  in  the  mean  time,  sold 
the  goods  to  a  third  person. 

With  respect  to  the  alleged  variance, — it  is  sufficient  that  the 
plaintiff  had  a  term  at  his  disposal ;  the  time  when  it  was  to 
expire  was  immaterial,  and  the  allegation  that  it  was  to  expire 
in  1756  may  be  rejected  as  surplusage.  In  Carvick  v.  Blagravey\ 
where  the  assignee  of  the  lessor  declared  in  covenant  against  the 
lessee,  that  the  lessor  at  the  time  of  granting  the  lease  was 
possessed  of  the  premises  for  the  remainder  of  a  term  of  twenty- 
two  years,  commencing  from  the  25th  of  December,  1797 ;  and 
the  lessee  pleaded  that  the  lessor  was  not  at  the  time  of  the  lease 
possessed  of  the  remainder  of  the  term  in  manner  and  form  as 
the  declaration  alleged,  Dallas,  Ch.  J.  said,  ''it  is  objected, 
'that  by  this  plea  the  precise  extent  of  the  term  stated  in  the 
declaration  is  put  in  issue,  and  that  the  plaintiff's  case  would  be 
defeated,  if  it  appeared  that  his  term  was  not  of  the  precise 
extent  alleged.'  But  we  think  such  consequence  will  not  follow  : 
the  plea  puts  in  issue  the  substance  of  the  allegation,  and  the 
substance  of  it  is,  that  the  lessor  being  possessed  of  a  term  made 
a  derivative  demise  to  the  plaintiff." 

It  is  sufficient  if  the  party  has  at  the  time  of  the  completion 
of  the  contract,  that  which  he  proposes  to  sell.    And  on  the 
29th  of  April,  before  which  time  there  was  *no  complete  contract       t  *^^  ^ 
in  the  present  case,  the  plaintiff  was  in  possession  of  the  term  he 
agreed  to  dispose  of. 

Best,  Ch.  J. : 
The  nonsuit  was  right  on  both  grounds.     I  put  it  on  the  same 
t  21  R.  R.  710,  715  (1  Brod.  &  B.  531,  536;  4  Moore,  303). 
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BouTLKDOB  footing  as  I  did  at  Nisi  Prius.  Here  is  a  proposal  by  the  defen- 
G&AKT.  dant  to  take  property  on  certain  terms  ;  namely,  that  he  should 
be  let  into  possession  in  July.  In  that  proposal  he  gives  the 
plaintiff  six  weeks  to  consider ;  but  if  six  weeks  are  given  on  one 
side  to  accept  an  offer,  the  other  has  six  weeks  to  put  an  end  to 
it.  One  party  cannot  be  bound  without  the  other.  This  was 
expressly  decided  in  Cooke  v.  Oxley,  where  the  defendant  proposed 
to  sell,  at  a  certain  price,  tobacco  to  the  plaintiff,  who  desired  to 
have  till  four  in  the  afternoon  of  that  day  to  agree  to  or  dissent 
from  the  proposal ;  with  which  terms  the  defendant  complied ; 
and  the  plaintiff  having  afterwards  sued  him  for  non-delivery  of 
the  tobacco,  Lord  Kbnyon  put  it  on  the  true  ground,  by  saying, 
*^  At  the  time  of  entering  into  this  contract  the  engagement  was 
all  one  side  ;  the  other  party  was  not  bound."  Buller,  J.  said, 
'*  It  has  been  argued  that  this  must  be  taken  to  be  a  complete 
sale  from  the  time  the  condition  was  complied  with :  but  it  was 
not  complied  with;  for  it  is  not  stated  that  the  defendant  did 
agree  at  four  o'clock  to  the.  terms  of  the  sale ;  or  even  that  the 
goods  were  kept  till  that  time.*'  I  put  the  present  case  on  the 
same  ground.  At  the  time  of  entering  into  this  contract  the 
engagement  was  all  on  one  side.  In  Payne  v.  Cave,^  it  was 
holden  that  the  defendant,  who  had  bid  at  an  auction,  might 
retract  his  bidding  any  time  before  the  hammer  was  down,  and 
the  Court  said,  **  The  auctioneer  is  the  agent  of  the  vendor,  and 
the  assent  of  both  parties  is  necessary  to  make  the  contract 
[  *66i  ]  binding  ;  that  is  signified  on  the  part  of  the  *seller  by  knocking 
down  the  hammer,  which  was  not  done  here  till  the  defendant 
had  retracted.  An  auction  is  not  unaptly  called  locm  porvitentite. 
Every  bidding  is  nothing  more  than  an  offer  on  one  side,  which 
is  not  binding  on  either  side  till  it  is  assented  to.  But,  according 
to  what  is  now  contended  for,  one  party  would  be  bound  by  the 
offer,  and  the  other  not,  which  can  never  be  allowed." 

These  cases  have  established  the  principle  on  which  I  decide, 
namely,  that,  till  both  parties  are  agreed,  either  has  a  right  to 
be  off.  The  case  of  Adains  v.  Lindsell  is  supposed  to  break  in  on 
them ;  but  I  think  it  does  not,  because  the  Court  put  it  on  the 
circumstance  that  the  offer  was  made  by  the  post,  and  say,  '*  If 

t  1  R.  B.  679  (3  T.  B.  148). 
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the  defendants  were  not  bound  by  their  oflfer  when  accepted  by  Routlbdob 
the  plaintiffs,  till  the  answer  was  received,  then  the  plaintiffs  grant. 
ought  not  to  be  bound  till  after  they  had  received  the  notifica- 
tion that  the  defendants  had  received  their  answer  and  assented 
to  it.  And  so  it  might  go  on  ad  infinitum.  The  defendants 
must  be  considered  in  law  as  making  during  every  instant  of 
the  time  their  letter  was  travelling,  the  same  identical  offer 
to  the  plaintiffs ;  and  then  the  contract  is  completed  by  the 
acceptance  of  it  by  the  latter."  If  they  are  to  be  considered 
as  making  the  offer  till  it  is  accepted,  the  other  may  say, 
''  make  no  further  offer,  because  I  shall  not  accept  it ; "  and 
to  place  them  on  an  equal  footing,  the  party  who  offers 
should  have  the  power  of  retracting  as  well  as  the  other  of 
rejecting :  therefore  I  cannot  bring  myself  to  admit  that  a  man 
is  bound  when  he  says,  ''I  will  sell  you  goods  upon  certain 
terms,  receiving  your  answer  in  course  of  post."  However, 
it  is  not  necessary  to  touch  that  decision,  for  the  reasoning 
of  the  Court  coincides  with  the  principle  on  which  we  now 
determine.  As  the  defendant  repudiated  the  contract  *on  the  [  •662  ] 
9th  of  April,  before  the  expiration  of  the  six  weeks,  he  had 
a  right  to  say  that  the  plaintiff  should  not  enforce  it  after- 
wards. 

But  upon  the  question  of  variance,  we  are  all  of  opinion  that 
none  of  the  counts  apply.  It  is  not  necessary,  perhaps,  that  the 
termini  of  the  plaintiff's  lease  should  be  set  out  with  precision ; 
but  the  variance  is  fatal,  if  the  plaintiff  has  not,  at  least,  an 
interest  which  will  enable  him  to  perform  his  contract.  The 
variance  is  not  in  words,  but  in  substance.  The  plaintiff  had  no 
such  term  as  that  stated  in  the  first  and  third  counts.  In  the 
second,  he  states  he  had  a  contract  for  a  lease.  Such  a  contract, 
to  be  valid,  must  be  in  writing,  and  he  cannot  be  said  to  have 
had  it  unless  he  had  it  in  writing.  But  there  was  no  evidence 
of  any  such  contract;  and,  therefore,  upon  both  grounds,  the 
rule  must  be  discharged. 

BuRROUGH,  J.+  coincided  in  discharging  the  rule  on  the  ground 
of  variance. 

t  Park,  J.  was  absent  at  chambers. 


680  1828.     C.  P.     4  BING.  662.  [r.b. 


RouTLKDOE    Gabelee,  J. : 

r. 

Qbakt.  If  this  case  had  rested  on  the  first  point,  I  should  have  wished 

for  time  to  consider  it ;  but  on  the  ground  of  variance,  I  have  no 

doubt  that  this  rule  must  be 

Discharged. 


1828.  DIXON  AKD  Another  v.   HOVILL  and  Anothee. 

May  12. 
_-  (4  Bing.  665—669 ;  S.  C.  1  Moore  &  Payne,  656 ;  6  L.  J.  C.  P.  155.) 

*-        ^  Plaintiff  engaged  to  effect  for  defendant  an  insurance  with  such 

names  as  should  be  to  defendant's  satisfaction.  The  yoyage  haying 
been  performed,  and  the  defendant  neyer  haying  required  to  see  the 
names  on  the  policy :  Held,  that  in  an  action  for  the  premium,  he  could 
not  object  that  the  names  of  the  underwriters  had  neyer  been  exhibited 
to  him  for  his  approyal. 

The  defendants  being  about  to  send  deals  by  the  plaintiffs' 
ship,  the  Brothers,  found,  that  in  consequence  of  reports  against 
her  sea-worthiness,  they  could  not  effect  an  insurance  on  their 
goods  at  so  low  a  rate  as  if  they  were  sent  by  a  ship  of  good 
character,  even  of  the  second  class ;  whereupon,  in  consideration 
that  they  would  not  abandon  their  design  to  send  the  deals  by 
[  •eee  ]  the  plaintiffs'  ship,  he  undertook  to  effect  an  *insurance  on 
the  deals  at  the  ordinary  rate,  with  names  to  the  defendants' 
satisfaction,  pursuant  to  the  following  agreement : 

"Messrs.  Hovill  and  Sons, — I  hold  myself  responsible  to 
effect  an  insurance  for  your  goods  on  board  the  Brothers  (Cape 
of  Good  Hope),  valued  800Z.,  at  40«.  per  cent.,  with  such  names 
as  shall  be  to  your  satisfaction,  you  paying  such  premium. 

"  Thomas  Dixon,  Senior. 

**  P.S. — If  the  premium  of  second  class  ships'  insurance  should 
exceed  40«.  premium,  such  premium  as  is  given  we  have  no 
objection  to  pay. 

"J.    Ho\TLL." 

The  plaintiffs  being  thus  authorized  to  effect  an  insurance  on 
the  deals,  effected  an  insurance  in  the  name  of  Hoskin  and 
Russell,  brokers,  for  l,000f. ;  700Z.  on  the  ship,  and  the  interest 
in  the  remaining  800Z.  declared  on  deals.  The  policy  was  left 
in  the  hands  of  Hoskin  and  Russell,  plaintiffs'  brokers,  and  the 
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names  of  the  underwriters  were  never  shewn  to  the  defendant.  dixon 
The  ship  sailed  in  November,  1826,  and  performed  her  voyage  to  hovIll. 
the  Gape  of  Good  Hope  in  safety ;  and  the  defendants,  who  knew 
that  their  goods  had  been  insured,  never  enquired  about  the 
names  of  the  underwriters,  or  took  any  exception  to  their 
suflBciency.  Having  afterwards  refused  to  repay  the  plaintiff  the 
premium  which  he  had  paid  for  them  on  the  policy,  he  sought 
to  recover  the  amount  in  this  action  for  money  paid  to  the  defen- 
dants' use.  At  the  trial  before  Gaselee,  J.,  London  sittings  after 
Michaelmas  Term,  upon  proof  of  the  foregoing  facts,  a  verdict 
was  found  for  the  plaintiff,  notwithstanding  it  was  objected, 
that  to  entitle  him  to  claim  against  the  defendants,  he  ought  to 
have  exhibited  to  the  defendants  the  names  of  the  underwriters, 
to  ascertain  whether  they  were  satisfactory  or  not,  before  he 
effected  the  insurance;  *and  that  an  authority  to  effect  an  [■•667] 
insurance  on  goods  did  not  warrant  the  plaintiffs  to  effect  an 
insurance  on  ship  and  goods.  But  upon  these  objections, 
E.  Lawes,  Serjt.  having  obtained  a  rule  nisi  to  enter  a  nonsuit 
instead  of  the  verdict, 

Wilde,  Serjt.,  who  shewed  cause,  contended,  that  the  obvious 
meaning  of  the  agreement  was,  not  that  the  names  of  the  under- 
writers should  be  submitted  to  the  defendants  for  their  appro- 
bation, but  that  they  should  be  names  to  which  no  person  could 
take  exception ;  and  that  the  defendants  having  had  the  advantage 
of  the  policy  without  making  any  objection,  could  not  now  say 
they  had  not  been  satisfied.  With  regard  to  the  authority,  it 
had  been  substantially  pursued ;  for  the  interest  of  the  plaintiffs 
in  the  deals  being  declared,  it  was  immaterial  whether  the 
insurance  was  separate  or  joined  in  an  insurance  on  the  ship. 

Lawes  : 

The  defendants  were  entitled  to  see  the  names  of  the  under- 
writers, before  they  could  be  called  on  for  the  premium.  In 
Doswell  V.  Impey,\  the  statute  5  Geo.  II.  c.  80,  having  authorized 
commissioners  of  bankrupts  to  commit  any  person  who  shall 
refuse  to  answer  '^  to  the  satisfaction  of  the  commissioners,"  it 

t  1  B.  &  C.  163. 
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Dixon  was  holden  not  sufficient  for  a  bankrupt  to  make  such  answers 
HoviLL.  to  the  commissioners  as  might  generally  be  deemed  satisfactory, 
unless  they  were  actually  satisfactory  to  the  commissioners  them- 
selves. In  Thirshy  v.  Helbot,}  where  by  an  award,  one  of  the 
parties  was  to  be  bound  with  such  sureties  as  the  other  should 
approve,  and  they  were  then  to  sign  mutual  releases,  this  was 
holden  to  mean,  not  such  sureties  as  should  generally  be 
[  *668  ]  esteemed  good,  but  such  as  the  other  party,  upon  their  *being 
named,  should  actually  approve  of;  and  that  as  he  had  the 
power  of  disapproving,  the  award  was  not  final,  and,  therefore, 
void:  and  in  Humphries  v.  CarvalhoyX  a  sale  of  goods  on  Saturday, 
subject  to  the  purchaser's  approval  of  their  quality  on  Monday, 
was  holden  not  to  be  binding  on  the  purchaser  till  the  Monday 
had  elapsed  without  his  disapproval.  The  pohcy,  too,  being 
effected  on  the  ship  and  goods,  was  no  more  within  the  authority 
to  effect  a  policy  on  goods  only,  than  the  taking  a  large  house 
would  be  within  an  authority  to  take  a  cottage.  The  policy  on 
the  ship,  being  necessarily  in  the  hands  of  the  plaintiffs'  broker, 
the  defendants  had  no  means  of  turning  it  to  their  own  account ; 
they  could  never  have  sued  on  it. 

Park,  J.: § 

There  is  no  ground  for  the  objection  which  has  been  made. 
The  language  of  the  agreement  is,  "I  hold  myself  responsible  to 
effect  an  insurance  on  your  goods  on  board  the  Brothers  (Cape  of 
Good  Hope),  valued  800i.  at  40«.  per  cent.,  with  such  names  as 
shall  be  to  your  satisfaction,  you  paying  such  premium."  It 
never  was  intended  that  the  names  of  the  underwriters  should 
be  submitted  to  the  defendants  for  previous  approbation,  but 
merely  that  they  should  be  unexceptionable  names;  names  of 
persons  competent  to  pay  in  case  of  loss.  Then  the  insurance 
was  effected  in  November,  1826  ;  the  voyage  to  the  Cape  of  Good 
Hope,  was  successfully  completed ;  the  defendants  never  called 
for  the  names  of  the  underwriters;  they  had  the  advantage  of 
the  protection  derived  from  the  insurance  during  the  whole 
voyage,  and  now  they  refuse  to  pay  the  premium.     The  objec- 

t  3  Mod.  272.  §  Best,  Ch.  J.  was  gone  to  chambers. 

X  14  R.  R.  280  (16  East,  45). 
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tion  has  been  raised  on  the  word  **  satisfaction,"  which  we  are        Dixon 
called  on  to  read  as  **  approbation."     In  Thirsby  v.  Helbot,  and      hovill. 
Humphries  v.  Carvalho,  ***  approved  "  is  the  word  employed.     As       [  *669  ] 
to  DosweU  V.  Impey,  it  is  a  very  far-fetched  analogy,  to  com- 
pare the  language  of  a  statute  giving  commissioners  authority  to 
commit  where  an  answer  is  not  made  to  their  satisfaction,  with 
the  language  of  a  contract,  by  which  a  party  engages  to  procure 
a  policy  with  names  to  the  satisfaction  of  the  person  insured. 

With  respect  to  the  second  objection,  it  is  entirely  without 
weight.  The  insurance  was  effected  on  the  goods,  and  though 
the  policy  was  in  the  hands  of  the  broker,  the  defendants  might 
have  sued  on  it,  averring  interest  in  themselves,  and  a  court  of 
equity  would  have  compelled  the  broker  to  produce  it  for  the 
purposes  of  the  suit. 

BURROUGH,  J. : 

If  I  had  fully  understood  the  nature  of  the  objection,  I  should 
not  have  concurred  in  granting  a  rule  nisi. 

Gaselee,  J. : 

Whatever  right  the  defendants  might  originally  have  had  to 

enquire  into  the  sufficiency  of  the  underwriters,  it  is  too  late  for 

them  now  to  take  the  objection,  after  lying  by  so  long.     The 

rule  must  be 

Discharged. 
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1828.  ROBERTSON  v.  M^DOUGALU 

May  13. 

(4  Bing.  670—686;  S.  C.  1  Moore  &  Payne,  692 ;  6  L.  J.  C.  P.  171 ;  S.  C. 

[  670  ]  at  Nisi  Priua,  3  Car.  &  P.  259.) 

The  plaintiff  haying  advertised  for  sale  a  bond,  executed  to  him  by 
the  defendant,  the  payment  of  which  had  been  resisted  in  a  long  course 
of  litigation  in  which  the  validity  of  the  bond  had  been  disputed,  the 
defendant  published,  among  the  persons  assembled  to  bid  for  the  bond 
at  an  auction,  a  statement  of  all  the  circumstances  under  which  the 
bond  was  given,  and,  alluding  to  the  plaintiff,  concluded — **  His  object 
is  either  to  extract  money  from  the  pocket  of  an  unwary  purchaser,  or, 
whatsis  more  likely,  by  this  threat  of  publication  to  extort  money 
from  me :  " 

Held,  that  this  exceeded  the  latitude  allowed  for  privileged  com- 
mimications,  or  observations  on  titles  by  a  party  interested ;  and  that  it 
was  a  libel,  although  no  express  malice  was  proved. 

The  plaintiff  having  had  differences  with  one  iEneas  Morrison, 
agreed  to  submit  them  to  arbitration,  and  the  defendant,  a  London 
attorney,  became  surety,  by  bond,  for  the  performance  of  the 
award  by  ^Eneas  Morrison. 

The  deed  of  submission,  bearing  date  June,  1828,  contained  a 
proviso  that  it  should  not  vacate  on  the  death  of  either  of  the 
parties. 

iEneas  Morrison  died  in  September,  1823. 

The  arbitrator  published  his  award  in  August,  1824,  and 
directed  a  sum  of  money  to  be  paid  to  the  plaintiff;  which,  not 
having  been  paid,  he  sued  the  defendant  on  the  above-mentioned 
bond. 

The  defendant  suffered  judgment  by  default  in  the  King's 
Bench,  but  brought  error  in  the  Exchequer  Chamber,  upon  which 
the  chief  ground  of  defence  was,  that,  notwithstanding  the  clause 
in  the  deed  of  submission,  the  award  was  void,  as  having  been 
made  after  the  death  of  iEneas  Morrison.!  He  also  filed  a  bill  in 
equity  to  restrain  the  plaintiflf  from  proceeding  on  the  bond,  and 
to  compel  him  to  go  into  all  the  matters  which  the  arbitration  had 
comprehended. 

The  plaintiff,  on  his  part,  had  issued  an  execution  on  the  judg- 

[  '671  ]       ment  by  default  in  the  King's  Bench,  which  *execution,  as  issued 

after  the  allowance  of  a  writ  of  error,  was  afterwards  set  aside ; 

t  P.  o92,  ante. 
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and  in  this  state  of  affairs,  before  the  determination  of  the  writ  of  Robebtson 
error,  or  of  the  bill  in  equity,  the  plaintiff  advertised  the  defen-  m*Douoall. 
dant's  bond  for  public  sale  by  Mr.  Hoggart,  the  auctioneer. 

The  defendant  had  previously  offered  1,000Z.  to  end  all  matters 
in  difference :  the  plaintiff  demanded  1,250Z.,  which  defendant 
refused  to  give,  when  plaintiff  said,  "  I  will  advertise  the  bond, 
and  he  shall  see  the  advertisement  under  his  nose." 

Hoggart  having  written  to  the  defendant  to  apprise  him  of  the 
circumstance,  the  defendant  wrote  the  following  answer,  which, 
with  some  introductory  matter,  he  afterwards  printed  and  circu- 
lated among  the  persons  who  were  present  in  the  auction-room 

when  the  bond  was  put  up  for  sale. 

'*  11th  April,  1827. 

"  Sir, — I  have  to  acknowledge  the  receipt  of  your  favour  of  this 
date,  and  have  to  thank  you  for  the  courtesy  of  the  communica- 
tion. I  have  no  doubt  you  know  me  well  enough  to  be  assured 
that  if  I  owed  to  Mr.  Bobertson  any  money  on  bond,  there  would 
be  no  occasion  for  him  to  resort  to  the  wicked  expedient  he  is  now 
attempting.  His  object  is,  either  to  extract  money  out  of  the 
pocket  of  an  unwary  purchaser,  or,  what  is  more  likely,  by  means 
of  this  threat  of  publication  to  extort  money  from  me. 

"  That  the  bond  is  not  worth  one  farthing  is  clear  to  demon- 
stration, and  as  there  is  an  existing  suit  in  equity  to  set  it  aside, 
I  imagine  you  will  not  think  you  acquit  yourself  properly  to  the 
public,  without  you  add  to  the  advertisement  for  the  sale  that 
there  is  a  suit  in  dependence.  You  ask  me,  whether  I  would 
choose  that  the  bond  should  go  into  the  market?  I  have  no 
means  of  preventing  you  carrying  into  the  market  an  article  of 
no  value ;  but  if  by  your  putting  to  me  the  above  question,  you 
meant  *that  I  should  offer  to  become  the  purchaser,  I  have  only  to  [  *^^2  i 
add,  that  if  you  were  to  offer  it  to  me  for  lOi.,  I  should  hesitate 
about  accepting  the  offer. 

"  I  am,  &c. 

**  Alexander  M*Dougall." 

Upon  this  the  plaintiff  commenced  the  present  action  against 
the  defendant  for  a  libel. 

The  declaration  stated  :  "  That,  before  the  time  of  committing 
the  said  grievances  by  the  defendant,  to  wit,  on  the  17th  of  July, 


i 


686  1828.     C.  P.     4  BING.  672—678.  [r.b. 

BoBBBTsoN    1823,  at  London,  &c.,  the  defendant  made  his  certain  bond  or 
M*DouGALL.  writing  obligatory,  sealed  with  his  seal,  and  thereby  acknowledged 
himself  to  be  held  and  firmly  bound  to  the  plaintiff  and  one 
William  Roberts  in  the  sum  of  1,000Z. 

**  That  the  plaintiff  was  desirous  of  selling,  as  far  as  he  lawfully 
might,  his  interest  in  the  said  bond  or  writing  obligatory,  by 
public  auction,  and  for  that  purpose  he,  before  and  at  the  time 
of  committing  the  said  grievances,  to  wit,  on  the  30th  of  April, 
1827,  at  London,  &c.,  caused  the  said  bond  or  writing  obligatory, 
and  his  said  interest  therein,  to  be,  and  the  same  then  and  there 
were,  put  up  to  sale  by  public  auction,  by  one  Charles  Laimcelot 
Hoggart,  as  the  auctioneer  and  agent  of  the  plaintiff,  in  order 
that  the  same  might  be  then  and  there  sold  for  the  plaintiff.  Yet 
the  defendant,  well  knowing  the  premises,  but  greatly  envying  the 
happy  state  and  condition  of  the  plaintiff,  and  contriving,  and 
wickedly  and  maliciously  intending  to  injure  the  plaintiff  in  his 
good  name,  fame,  and  credit,  and  to  bring  him  into  public 
scandal,  infamy,  and  disgrace  with  and  amongst  all  his  neigh- 
bours, and  other  good  and  worthy  subjects  of  this  kingdom,  and 
to  cause  it  to  be  suspected  and  believed  by  those  neighbours  and 
subjects  that  he,  the  plaintiff,  had  been,  and  was,  guilty  of  the 
offences  and  misconduct  thereinafter  mentioned  to  have  been 
[  '673  ]  charged  upon  and  imputed  to  the  *plaintiff,  and  to  cause  it  to  be 
suspected  and  believed  that  he  had  no  interest  in  the  said  bond  or 
writing  obligatory,  and  that  nothing  was  due  and  owing  thereon 
from  the  defendant  to  the  plaintiff,  and  that  the  same  was  of  no 
value,  and  to  hinder  and  prevent  the  plaintiff  from  selling  and 
disposing  of  the  said  bond  or  writing  obligatory,  and  of  his  said 
interest  therein,  and  to  cause  and  procure  the  plaintiff  to  sustain 
and  be  put  to  divers  great  expenses  attending  the  said  exposure  to 
sale,  and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him 
the  plaintiff,  heretofore  and  upon  the  said  exposure  to  sale  of  the 
said  bond  or  writing  obligatory,  and  of  the  plaintiff's  interest 
therein,  and  before  the  said  bond,  and  the  plaintiff's  interest 
therein,  had  been  sold  or  disposed  of,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  London  aforesaid,  &c.,  falsely,  maliciously,  and 
injuriously  composed,  printed,  and  published,  and  caused  to  be 
composed,  printed,  and  published,  a  certain  false,  scandalous, 
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malicious,  and  defamatory  libel  of  and  concerning  the  plaintiff,    Bobbetson 

and  of  and  concerning  the  said  bond  or  writing  obligatory,  and    M'Douoall. 

the  said  exposure  to  sale  by  the  plaintiff,  in  which  libel  was  and 

is  contained  the  false,  scandalous,  defamatory,  or  libellous  matter 

following,  that  is  to  say  :  *  The  1,000Z.  bond  advertised  for  sale  by 

Mr.  Hoggart,  of  Broad  Street.     The  above  is  advertised  as  if  it 

were  a  money  bond  of  a  responsible  gentleman,  and  how  Mr. 

Hoggart  can  reconcile  it  to  his  character  to  suppress  the  facts 

with  which  he  was  perfectly  acquainted,  is  for  him  to  explain. 

The  short  circumstances  are  these :  Mr.  iEneas  Morrison  of 

Glasgow,  now  deceased,  and  John  Eobertson  of  London,  recently 

a  bankrupt,  had  occasion  to  refer  to  arbitration  certain  disputed 

accounts:  each  party  procured  a  friend  to  enter  into  a  surety 

bond  in  l,000i.  for  the  due  performance  of  the  award  to  be  made: 

pending  the  arbitration,  Mr.  Morrison  died,  and  intimation  was 

given  that  the  surety  *considered  himself  discharged  ;  Mr.  Eobert-        [  *67*  3 

son,  however,  forced  the  matter  to  proceed,  and  the  arbitrators 

having  differed,  he  procured  from  an  umpire  an  award  in  his 

own  favour.      Proceedings  have  been  instituted  in  equity  in  this 

country,  and    also   Scotland,  to  set  aside  this  award,  and,  of 

course,  to  have  delivered  up,  to  be  cancelled,  the  bond  of  the 

surety  for  the  performance  of  it.     This  is  the  very  bond  now 

offered  for  sale !     The  following  letter  will  show  that  Mr.  Hoggart 

was  perfectly  aware  of  the  circumstances  previously  to  advertising 

it.'     (Here  followed  the  letter  before  set  out ;  and  the  declaration 

concluded,  that)  '*  by  reason  of  the  premises  the  plaintiff  had 

been  greatly  injured  in  his  good  name,  fame,  and  credit,  and 

brought  into  public  scandal,  infamy,  and  disgrace  among  his 

neighbours,  and  other  good  and  worthy  subjects,  many  of  whom 

suspected  and  believed,  and   still  do  suspect  and  believe,  the 

plaintiff  to  have  been,  and  to  be,  guilty  of  the  said  offences  and 

misconduct,  and  have,  by  reason  of   the   committing  the   said 

grievances  by  the  defendant  as  aforesaid,  from  thence  hitherto 

wholly  refused,  and   still  do   refuse,  to  have  any  transaction, 

acquaintance,  or  discourse  with  the  plaintiff  as  they  before  were 

used  and  accustomed  to  have,  and  otherwise  would  have  had ; 

and  also  by  reason  thereof  divers  of  the  liege  subjects  of  our  lord 

the  King,  who  were  present  at  and  upon  the  said  exposure  of  sale. 


/ 


688  1828.     C.  P.     4  BING.  674—675.  [b.b. 

RoBKBTsoN  and  who  were  then  and  there  about  to  be  and  become  purchasers 
M'DouGALL.  of  the  said  bond  and  of  the  plaintiff's  interest  therein,  and  who 
might  and  would  otherwise  have  bid  for  and  purchased  the  same, 
were  then  and  there  deterred  and  prevented  from  bidding  for  and 
becoming  the  purchasers  of  the  said  bond,  and  of  the  plaintiff's 
interest,  and  then  and  there,  and  from  thence  hitherto,  have 
respectively  wholly  declined  to  purchase  the  same,  and  thereby  the 
plaintiff  was  then  and  there  hindered  and  prevented  from  selling 
and  disposing  of  the  said  bond,  and  of  his  said  interest  therein, 
r  '675  ]  *and  hath  thereby  not  only  lost  and  been  deprived  of  all  the 
advantages  and  emoluments  which  he  might  and  would  have 
derived  and  acquired  from  the  sale  thereof,  but  hath  been  forced 
and  obliged  to  pay,  lay  out,  and  expend  divers  large  sums  of 
money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  50Z.  in  and  about  the  said  exposure  to  sale,  and 
expenses  incidental  thereto,  to  wit,  at  London,  &c.  and  the 
plaintiff  hath  been,  and  is,  by  means  of  the  premises,  otherwise 
greatly  injured." 

The  general  issue  was  pleaded,  and  justifications  in  relation  to 
various  parts  of  the  foregoing  statement ;  but  there  was  no  plea 
alleging  it  to  be  true  that  the  plaintiff  meant  to  take  in  the 
unwary,  or  to  extort  money  from  the  defendant.  At  the  trial 
before  Gaselee,  J.,  London  sittings  after  Michaelmas  Term,  the 
plaintiff's  counsel  abandoned  the  charge  of  slander  of  title,  and 
confined  his  claim  to  the  personal  libel  on  the  plaintiff,  which  it 
was  alleged  was  included  in  the  defendant's  letter  to  Hoggart. 
But  after  proof  of  the  foregoing  circumstances,  Gaselee,  J.  told 
the  jury,  that  if  the  defendant  had  resorted  to  the  statement 
concerning  the  bond  as  a  pretence,  and  had  gone  out  of  his  way 
to  attack  the  plaintiff's  character,  he  would  be  liable  to  answer 
for  it  in  damages  ;  but  if,  having  a  fair  ground  for  his  observa- 
tions on  the  bond,  he  had  only  in  warmth  a  little  exceeded  the 
bounds  of  temperate  statement,  he  stood  excused. 

The  jury  were  discharged  upon  the  special  pleas,  and  found  a 
verdict  for  the  defendant  upon  the  general  issue. 

Spankie,  Serjt.  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground,  that  though  the  circumstances  in  which  the  defendant 
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was   placed    might    have    justified    him    in   employing   strong  Robertson 

language  with  respect  to  the  bond,  he  *could  not  go  beyond  an  m'Douoall. 

attack  on  the  title  of  that  instrument,  and  charge  the  plaintiff  [  *C76  ] 
with  extortion  and  an  attempt  to  take  in  unwary  purchasers. 

[After  argument :] 

Best,  Ch.  J. :  [  678  ] 

This  was  an  action  to  recover  damages  for  a  libel,  and  it  is 
material  to  state  that  the  declaration  *contains  a  charge  against  [  •ero  ] 
the  defendant  for  a  personal  libel,  the  effect  of  which  is  to  injure 
the  plaintiff  in  his  character.  There  is  also  a  charge  for  slander 
of  title,  but  that  maybe  considered  as  out  of  the  question,  having 
been  abandoned  at  the  trial ;  and  the  question  is,  whether  this 
libel  on  the  plaintiff's  character  is  excused  by  the  circumstances 
under  which  it  was  published.  If  an  individual,  unauthorised, 
publishes  reflections  on  a  man's  character,  and  injury  results 
from  the  publication,  the  law  does  not  enquire  into  his  motives. 
But  if,  in  the  performance  of  a  duty,  he  makes  charges  honestly, 
even  though  he  express  himself  with  warmth,  he  is  excused  ;  for 
the  law  has  respect  to  human  infirmity:  he  must,  however, 
confine  himself  to  what  the  occasion  requires,  for  if  he  goes 
beyond  it,  imputing  base  motives,  he  is  not  excused,  unless  he 
justifies  himself  by  shewing  the  truth  of  his  assertions.  Now, 
what  is  the  publication  in  question?  "  The  1,000Z.  bond  adver- 
tised for  sale  by  Mr.  Hoggart  of  Broad  Street.  The  above  is 
advertised  as  if  it  were  a  money  bond  of  a  responsible  gentle- 
man, and  how  Mr.  Hoggart  can  reconcile  it  to  his  character,  to 
suppress  the  facts  with  which  he  was  perfectly  acquainted,  is  for 
him  to  explain.  The  short  circumstances  are  these.  Mr.  iSneas 
Morrison  of  Glasgow,  now  deceased,  and  John  Robertson  of 
London,  recently  a  bankrupt,"  —  that  was  a  fact  he  was 
authorized  to  state;  but  he  goes  on,  and  after  stating  the 
other  circumstances  attending  the  bond,  concludes  with  the 
letter  addressed  to  Hoggart,  in  which  'he  says,  **  I  have  no 
doubt  you  know  me  well  enough  to  be  assured  that  if  I  owed 
to  Mr.  Robertson  any  money  on  bond,  there  would  be  no  occa- 
sion for  him  to  resort  to  the  wicked  expedient  he  is  now 
attempting.    His  object  is,  either  to  extract  money  out  of  the 
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RoBBRTsoN  pocket  of  all  unwary  purchaser,  or  what  is  more  likely,  by  means 
M'DouGALL.  of  ttiis  threat  of  publication,  to  extort  money  from  me."     What 

[  •680  ]  occasion  had  the  defendant  *to  introduce  the  latter  branch  of  the 
sentence  ?  It  could  only  be  malicious ;  that  is,  in  the  legal  sense 
of  the  term  ;  in  other  words,  mischievous  and  unjust ;  and  if  so, 
the  jury  were  not  authorized  to  find  the  verdict  they  have  found. 
We  have  been  referred  to  many  cases  of  slander  of  title,  but  they 
are  all  distinguishable  from  cases  of  personal  slander,  because 
an  action  for  slander  of  title  is  not  maintainable  unless  special 
damage  be  shewn.  In  Watson  v.  Reynolds^  it  was  holden,  that 
the  attorney  of  a  party  claiming  title  to  premises  put  up  for  sale, 
is  not  liable  to  an  action  for  slander  of  title,  if  he  bond  Jide, 
though  without  authority,  makes  such  objections  to  the  seller's 
title  as  his  principal  would  have  been  authorised  in  making :  but 
there  the  words  were  not  actionable  in  themselves,  and  that  dis- 
tinction disposes  of  all  the  cases  on  the  subject  of  slander  of  title. 
My  judgment  in  Fairman  v.  /tes,t  if  looked  at  attentively, 
supports  our  decision  upon  the  present  occasion.  In  that  case 
a  petition  was  addressed  to  the  Secretary  at  War  by  the  creditor 
of  an  oflScer  in  the  army,  bond  Jide,  and  with  a  view  to  obtain 
through  his  interference  the  payment  of  a  debt  due.  The  libel 
was,  **  Your  petitioner  solicits  your  Lordship's  well  known  justice 
and  disposition  to  benevolence  to  be  extended  towards  him,  by 
directing  an  oflScer  in  his  Majesty's  service,  Captain  W.  B. 
Fairman,  to  discharge  a  debt  which  has  been  due  to  your 
petitioner  above  four  years,  and  although  frequently  applied 
for,  has  never  been  noticed  by  Captain  Fairman,  but  unjustly 
and  unfairly  he  has  deprived  your  petitioner  of  any  redress 
except  through  your  Lordship's  humane  consideration,  by  giving 
an  address,  as  will  appear  by  the  enclosed,  where  he  had  no 
credit,  nor  even  was  known.     Your  petitioner  begs  most  humbly 

[  ♦681  ]  to  enclose  *copies  of  two  bills  of  exchange,  one  for  lOOZ.,  and  the 
other  for  75Z.  10«.,  which  your  petitioner  received  in  payment  for 
money,  and,  when  due,  Captain  Fairman  had  given  no  order  to 
pay  them,  either  at  his  agents,  or  at  the  address  of  his  bills, 
where  your  petitioner  was  informed  he  did  not  reside,  nor  did 
they  know  any  thing  about  his  bills.     Since  that  period  your 

+  1  Moody  &  Malkin,  1.  t  24  E.  E.  514  (5  B.  &  Aid.  642). 
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petitioner  has  repeatedly   written    to    Captain    Fairman   who,     Robbetson 
although  he  has  received  the  letters,  has  never  noticed  them,    m*Douoall. 
and  has  concealed  himself  from  a  just  and  lawful  demand  :  your 
petitioner  has  no  other  wish  in  addressing  your  Lordship,  but 
that  your  influence  may  be  extended  towards  him,  by  ordering 
Captain  Fairman  to  discharge  his  debt." 

There  was  nothing  objectionable  in  this :  no  general  abuse ;  no 
allegation  that  Captain  Fairman  was  a  swindler,  nor  that  he  had 
attempted  to  extort  money ;  but  it  was  a  bare  statement  of  facts ; 
and  the  Lord  Chief  Justice  told  the  jury,  that  if  they  thought 
the  petition  contained  only  a  fair  and  honest  statement  of  facts, 
according  to  the  understanding  of  the  party  who  sent  it,  they 
ought  to  find  a  verdict  for  the  defendant.  In  that  I  agree  ;  but 
in  that  it  differs  altogether  from  the  present  case,  because  the 
defendant  here,  after  stating  all  the  facts,  goes  on  to  say,  **  his 
object  can  only  be  to  extract  money  from  an  unwary  purchaser, 
or,  what  is  more  likely,  by  this  threat  of  publication,  to  extort 
money  from  me."  In  Fairman  v.  Ives,  the  Chief  Justice  said, 
**  I  think  that  it  was  a  good  answer  to  the  action,  upon  the  plea 
of  not  guilty,  for  the  defendant  to  shew  that  the  paper  in  question 
was  addressed  to  the  Secretary  at  War,  bond  fide  for  the  purpose 
of  obtaining  redress,  and  not  for  the  purpose  of  slandering  the 
plaintiff."  The  other  Judges  all  hold  the  same  language ;  all 
confine  the  justification  to  statements  of  fact.  If  such  statements 
•are  made  even  with  warmth,  supposing  them  to  be  made  bond  [  *682  ] 
fide,  that  will  not  subject  the  party  to  an  action ;  but  he  must 
not  go  beyond  facts,  and  charge  a  person  with  unwarrantable 
motives.  In  M'Dougall  v.  Claridge,\  the  words  of  the  libel  are 
not  set  out,  so  that  we  cannot  judge  whether  they  exceeded  the 
due  limit  or  not.  Dumnan  v.  Bigg  I  goes  further  than  the 
present  case  :  there  the  defendant  told  a  surety  who  was  respon- 
sible to  him  for  a  debt  of  the  plaintiff,  incurred  for  beer  sold  by 
the  defendant,  that  the  plaintiff  wished  to  cheat  him ;  that  he 
had  sent  back,  as  unmerchantable,  beer  which  he  had  himself 
adulterated;  that  he  was  a  rogue  and  a  rascal,  &c.  Lord 
Ellenborouoh  said  only  that  he  was  inclined  to  think  that  this 
was  a  privileged  communication,  and  a  juror  was  withdrawn,  so 

t  10  R.  E.  679  (1  Camp.  267).  X  10  E.  E.  680,  n.  (1  Camp.  269,  «.). 
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RoBEBTsoN  that  the  counsel  for  the  defendant  does  not  appear  to  have  been 
M'DouoALL.  confident  that  the  learned  Judge's  ruling  would  have  been 
supported  if  discussed  in  banc.  But  Brown  v.  Croome\  is  in 
point,  and  founded  on  the  true  principle,  for  Lord  Ellenborouoh 
said,  **  I  have  only  adverted  to  cases  in  order  to  guard  against 
deciding  contrary  to  the  principles  laid  down  in  them ;  but  I 
decide  this  case  on  the  ground,  that  though  a  party  may  write 
freely  on  a  subject  in  which  he  is  concerned,  may  state  facts, 
and  even  express  himself  with  warmth,  he  must  not  go  beyond 
that  which  the  occasion  requires,  and  criminate  others  unneces- 
sarily. It  was  unnecessary  for  the  defendant  in  the  present  case 
to  criminate  the  plaintiff,  even  though  he  might  be  unable  to  avoid 
expressing  himself  with  warmth  ;  it  was  mischievous  and  unjust 
to  criminate  him  in  the  way  he  has  done,  and,  therefore,  he  is 
not  protected  by  the  situation  in  which  he  stood." 

Park,  J. : 

I  am  anxious  not  to  draw  too  strict  a  line  on  confidential 
[  •683  ]  communications,  or  statements  called  for  *in  the  course  of 
business.  But  the  Court  must  take  care  that  men  do  not  employ 
such  statements  to  the  injury  of  their  neighbours,  and  the  libel 
complained  of  here  goes  far  beyond  the  business  in  hand.  If  the 
paper  had  been  confined  to  the  first  paragraph,  it  would  have 
been  within  the  reasoning  of  the  cases,  and  the  law  of  the 
country.  M'Dougall  had  a  clear  right  to  state  his  objections  to 
the  sale  of  the  bond ;  and  to  state  them  in  strong  language. 
With  regard  to  that  he  has  stated  the  circumstances  under  which 
the  bond  was  given,  the  bankruptcy  of  the  plaintiff,  and  the 
objections  in  law  which  he  considered  as  affecting  the  validity  of 
the  bond:  he  had  a  right  to  state  that,  within  the  principle 
established  by  the  case  of  Hargrave  v.  Le  Breton. I  There,  the 
agent  for  a  party  interested,  prevented  the  sale  of  an  estate,  by 
proclaiming  that  a  person  who  had  mortgaged  it  to  the  plaintiff 
had  become  bankrupt.  That  was  nothing  more  than  a  statement 
of  fact,  which  a  party  interested  was  holden  warranted  in  making, 
and  that  would  have  warranted  M'Dougall  if  he  had  stopped  at 
the  first  paragraph.     But  I  cannot  conceive  how  that  which 

t  19  E.  R.  727  (2  Starkie,  297).  t  4  Burr.  2422. 
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follows  is  not  to  be  deemed  a  libel :  *'  The  wicked  expedient  he  Robbbtson 
is  now  attempting."  **  His  object  is  to  extract  money  out  of  the  M'Douoaxl. 
pocket  of  an  unwary  purchaser,  or,  what  is  more  likely,  by 
means  of  this  threat  of  publication,  to  extort  money  from  me." 
A  grosser  libel  on  a  man  in  the  mercantile  world  could  not  be 
fabricated.  In  deciding  that  the  defendant  is  not  excused,  we 
trench  on  no  case  which  has  been  cited.  Fairman  v.  Ives  is 
clearly  distinguishable ;  there,  a  petition  addressed  by  the 
creditor  of  an  officer  in  the  army  to  the  Secretary  at  War, 
bond  fidcy  and  with  a  view  of  obtaining  through  his  interference 
payment  of  a  debt  due,  was  holden  to  be  no  libel,  though 
derogatory  to  the  officer*s  character,  being  confined  to  a  statement 
of  facts  which  *the  creditor  was  entitled  to  represent.  That  was  ^  ^^^*  ^ 
no  such  libel  as  the  present.  Is  a  man  to  go  into  the  auction 
mart  and  read  such  a  paper  as  this  publicly  ?  It  is  ridiculous 
to  state  such  a  proposition.  No  doubt  M'Dougall  was  bound  to 
make  the  statement  in  the  first  part ;  but  he  had  no  right  to  go 
out  of  his  way  to  impute  wickedness  and  extortion  to  the  plaintiff. 
As  to  the  previous  bickering  between  the  parties,  that  could  not 
be  brought  forward  as  a  set-oflf  to  the  libel,  but  at  the  utmost  as 
a  circumstance  to  operate  in  mitigation  of  damages.  In  M'Dougall 
V.  Claridge,  the  defendant's  communication  was  held  to  be 
privileged,  because  he  was  really  writing  confidentially  about  a 
matter  in  which  he  was  concerned,  and  charged  the  plaintiff  with 
improper  conduct  in  management  of  it :  he  had  a  right  to  do  so, 
and  a  juror  was  withdrawn.  Godson  v.  Home\  is  precisely  in 
point ;  there,  the  defendant  having  written  a  letter,  blaming  the 
person  to  whom  it  was  addressed  for  employing  the  plaintiff  to 
sue,  added,  **  If  you  will  be  misled  by  an  attorney,  who  only 
considers  his  own  interest,  you  will  have  to  repent  it.  You  may 
think,  when  you  have  ordered  your  attorney  to  write  to  Mr.  B., 
he  would  not  do  any  more  without  your  further  orders ;  but  if 
you  once  set  him  about  it,  he  will  go  to  any  length  without 
further  orders."  And  Richardson,  J.  said,  **  I  cannot  say  that 
I  left  it  to  the  jury,  whether  this  was  a  confidential  communica- 
tion ;  I  thought  it  exceeded  the  line  of  confidential  communication. 
If  a  man,  giving  advice,  calls  another  a  thief,  surely  it  is  not 

t  1  Brod.  &  B.  7. 
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Robertson    necessary  to  leave  it  to  the  jury,  whether  such  language  is  a 

M'DouQALL.  confidential  communication.     I  left  it  to  the  jury  to  say,  whether 

this  was  a  caution  against  employing  attornies  in  general,  or 

against  the  plaintiff  in  particular."     I  think  the  language  used 

[  ♦685  ]       i^y  jjjjg  defendant  *exceeds  the  line  of  privileged  communications, 

and  that,  therefore,  the  rule  must  be  made  absolute. 

BURROUGH,  J. : 

I  had  read  the  record,  expecting  that  I  should  have  tried  the 
cause ;  and  I  thought,  supposing  the  words  to  be  proved,  that 
the  trial  could  be  no  more  than  a  writ  of  inquiry.  The  words 
are  clearly  libellous.  "  The  wicked  expedient  he  is  now 
attempting,"  **  his  object  is  to  extract  money  out  of  the  pocket 
of  an  unwary  purchaser,  or,  what  is  more  likely,  by  means  of 
this  threat  of  publication,  to  extort  money  from  me."  Nobody 
of  common  sense  can  doubt  that  such  expressions  constitute  a 
very  aggravated  libel.  There  is  no  necessity  for  proving  malice 
in  such  a  case ;  the  law  implies  it,  and  it  is  not  a  question  for  the 
jury.  If  this  had  been  an  indictment  the  Judge  must  have  told 
the  jury  the  words  were  clearly  a  libel. 

Gaselee,  J. : 

If  the  jury  did  wrong  I  was  in  fault ;  for  I  left  it  to  them  to 
say,  whether,  by  the  expression,  **  His  object  is  to  extract  money 
out  of  the  pocket  of  an  unwary  purchaser,  or,  what  is  more  likely, 
by  means  of  this  threat  of  publication,  to  extort  money  from  me," 
the  defendant  had  gone  purposely  out  of  his  way  to  attack  the 
plaintiff's  character,  or  whether,  having  a  fair  ground  for  his 
observations  on  the  bond,  he  had  in  warmth  a  little  exceeded  the 
bounds  of  temperate  statement ;  and  until  corrected  to-day,  I 
should  have  come  to  the  same  conclusion  as  the  jury.  This 
Dond  was  in  litigation ;  M*Dougall  had  offered  1,000Z.  to  end  all 
matters ;  but  Eobertson  demanded  1,250Z.,  which  M'Dougall 
refused  to  give.  Eobertson  then  said,  **  I  will  advertise  the  bond, 
and  he  shall  see  the  advertisement  under  his  nose."  Hoggart, 
the  auctioneer,  then  wrote  to  M'Dougall,  to  request  him  to  pay, 
in  order  to  prevent  the  bond  from  coming  into  the  market; 
[  ^686  ]       M*Dougall  ^answered  that  it  was  of  no  value,  and  that  he  would 
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not  purchase  it  at  the  sum  of  lOZ.  He  was,  therefore,  in  some  Robertson 
degree  warranted  in  supposing  that  the  object  of  advertising  for  m*Douoall. 
sale  was,  to  induce  him  to  buy.  To  that  extent  his  letter 
appeared  to  me  to  be  a  privileged  communication,  and  that,  at 
all  events,  it  was  proper  to  leave  it  to  the  jury  to  consider, 
whether  the  objectionable  words  had  been  written  with  a  malicious 
intention,  or  escaped  him  in  warmth  upon  a  justifiable  occasion; 
and  if  they  thought  he  had  purposely  gone  out  of  his  way,  to  con- 
sider the  amount  of  the  damage.  Probably  I  did  wrong ;  but  I  am 
not  at  this  moment  prepared  to  say  so,  though  I  am  not  presump- 
tuous enough  to  think  that  my  own  opinion  is  the  more  correct. 

Rule  absolute. 


DOUGLAS   AND   Another,   Assignees   of    STEIX   and        i^^^- 

May  13. 

SMITH,   Bankrupts,   v.   FOREEST,   Executor   of 


JAMES    HUNTER.t 

(4  Bing.  686—705 ;  S.  C.  1  Moore  &  Payne,  663;  6  L.  J.  C.  P.  157.) 

An  action  lies  in  the  English  Courts  on  a  Scottish  judgment  against  a 
Scotsman  bom. 

Where  the  testator  resided  and  died  abroad:  Held,  that  his  executor  in 
England  might  be  sued  within  six  years  after  taking  out  probate. 

Assumpsit  on  two  Scotch  decreets.  The  first  count  of  the 
declaration  (which  contained  twenty-nine)  was  as  follows  : 
That  heretofore,  to  wit,  on  the  25th  day  of  February,  1802,  a 
certain  decree  was  made  and  pronounced,  in  and  by  the  Court  of 
our  lord  the  then  King,  before  the  Lords  of  Council  and  Session 
at  Edinburgh,  in  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  Scotland,  to  wit,  at  London,  in  and 
concerning  a  certain  action  then  depending  in  the  same  Court, 
at  the  instance  of  John  Stein,  Thomas  Smith,  Eobert  Stein, 
James  Stein,  and  Eobert  Smith,  before  they  became  bankrupts, 

t  Referred  to  in  judgment  of  Lord  162,   40  L.  J.  Q.  B.  73,  77.      Fol- 

Brottgham  in  Don  v.  Lippmati  (1837)  lowed,  upon  the  latter  point,  by  the 

5  CI.  &  Fin.  1,  21  ;   and  referred  to  judgment  of  the  Judicial  Committee 

and    distinguished   in  judgment  of  in  Mohamadu  Mohideen  Hadjiar  v. 

the  Court  of  Queen's  Bench  delivered  Pitchey,  '94,  A.  C.  437,  63  L.  J.  P.  C. 

by  Blackburn,   J.   in  SMbshy  v.  90. — R.  C. 
Weatenholz  (1870)  L.  R.  6  Q.  B.  155, 


[686  1 


696  1828.     C.  P.     4  BING.  686—688.  [r.b. 

Douglas  against  James  *Hunter,  whereby  the  Lords  of  Council  and  Session 
FoBEEST.  aforesaid,  did  then  and  there  decern  and  ordain  said  James 
r  •687  ]  Hunter  to  make  payment  to  said  John  Stein,  Thomas  Smith, 
Bobert  Stein,  James  Stein,  and  Robert  Smith,  before  they  became 
bankrupts  as  aforesaid,  of  a  certain  sum  of  money,  to  wit, 
447Z.  68.  Bd.  sterling  money  of  Great  Britain,  and  annual  rent, 
that  is  to  say,  legal  interest  thereof,  from  a  certain  day,  to*  wit, 
the  18th  of  November,  1801,  and  until  payment,  together  with 
501.  of  like  sterling  money,  as  the  expense  of  process,  besides 
11.  0«.  O^d.  sterling  money  of  Great  Britain,  being  the  full  dues 
of  extracting  that  decree,  as  by  said  decree  remaining  in  said 
Court  of  Session  at  Edinburgh  aforesaid  more  fully  appears, 
which  said  decree  remains  in  full  force  and  wholly  unsatisfied, 
whereby  said  James  Hunter,  in  his  lifetime,  became  liable  to  pay 
to  said  John  Stein,  Thomas  Smith,  Robert  Stein,  James  Stein, 
and  Robert  Smith,  before  they  became  bankrupts  as  aforesaid, 
said  sums  of  money  so  decreed  to  be  paid  as  aforesaid,  together 
with  such  interest  as  aforesaid,  on  said  sum  of  447i.  6«.  3rf., 
according  to  said  decree,  when  he  said  James  Hunter  should  be 
thereunto  afterwards  requested  ;  and  being  so  liable,  said  James 
Hunter,  in  his  lifetime,  in  consideration  thereof,  afterwards,  to 
wit,  on  said  25th  February,  1802,  to  wit,  at  London  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  said  John 
Stein,  Thomas  Smith,  Robert  Stein,  James  Stein.,  and  Robert 
Smith,  before  they  became  bankrupts  as  aforesaid,  to  pay  them 
said  sums  of  money  so  decreed  to  be  paid  as  aforesaid,  together 
with  such  interest  as  aforesaid,  when  he  the  said  James  Hunter 
should  be  thereunto  afterwards  requested. 

The  next  eight  counts  were  on  the  same  decreet,  varying  the 
statement  of  it,  particularly  with  respect  to  the  day  from  which 
[  •688  ]  interest  was  to  be  paid,  and  laying  *the  promises  from  Hunter  to 
the  bankrupts  before  their  bankruptcy. 

The  next  six  laid  the  promises  from  the  defendant,  as  executor, 
to  the  plaintiffs,  as  assignees,  after  the  bankruptcy  of  Steins  and 
Smiths,  and  the  death  of  Hunter. 

The  next  seven  were  on  a  decreet  for  751.  (with  20Z.  expense  of 
process,  and  11.  Is.  7Jrf.  of  extracting,)  in  favour  of  Smith,  with 
promises  from  Hunter  to  Smith  before  he  became  bankrupt. 
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The  last  five  laid  the  promises  in  respect  of  this  decreet,  from  Douglas 
the  defendant  as  executor,  to  the  plaintiffs  as  assignees,  after  the  Forbest. 
bankruptcy  of  Smith,  and  the  death  of  Hunter. 

The  defendant  pleaded  the  general  issue  and  the  Statute  of 
Limitations. 

The  plaintiffs  replied,  that  when  the  causes  of  action  accrued 
Hunter  was  beyond  seas,  where  he  continued  and  died,  in  1817, 
and  that  they  sued  out  their  capias  ad  respondendum,  and  brought 
their  suit  within  six  years  next  after  the  defendant  took  upon 
himself  the  burthen  of  the  execution  of  the  last  will  and  testament 
of  Hunter  in  Great  Britain,  the  defendant  having  been,  ever 
since  the  death  of  Hunter,  the  only  person  having  authority  to 
execute  the  said  last  will  and  testament  in  Great  Britain,  and 
there  having  been  no  other  executor  in  Great  Britain. 

The  defendant  rejoined  that  the  plaintiffs  did  not  sue  out  their 
writ  within  six  years  next  after  the  defendant  first  took  upon  him- 
self the  burthen  of  the  execution  of  the  said  will  and  testament ; 
upon  which,  issue  was  joined. 

At  the  trial  before  Best,  Ch.  J.,  London  sittings  after  last 
Trinity  Term,  it  appeared  that  in  1799,  Hunter,  a  native 
of  Scotland,  acknowledged  himself  to  be  indebted  to  Stein, 
Smith,  &  Co.,  of  Edinburgh,  in  the  sum  of  447/.  &s.  8rf.,  and 
to  Smith  in  the  sum  of  75Z. 

He  went  that  year  to  India,  whence  he  never  returned,  but  died        [  ^89  ] 
there  in  1817. 

Li  February,  1802,  two  decrees  were  pronounced  against  him 
for  these  two  sums  in  the  Court  of  Session,  one  at  the  instance  of 
Stein,  Smith,  &  Co.,  the  other  at  the  instance  of  Smith.  The 
former  was  as  follows  ;  and  the  latter  in  the  same  form. 

**  At  Edinburgh,  the  25th  day  of  February,  1802,  anent  the 
summons  and  action  raised,  intended,  and  pursued  before  the 
Lords  of  Council  and  Session,  at  the  instance  of  Messrs.  Stein, 
Smith,  &  Co.,  merchants  in  London,  and  William  Inglis,  writer 
to  the  signet,  their  mandatory  against  James  Hunter,  son  of  the 
deceased  James  Hunter,  vintner  in  Edinburgh,  late  clerk  to  the 
pursuers,  now  abroad,  which  summons  maketh  mention  that 
James  Hunter,  son  of  the  deceased  James  Hunter,  vintner  in 
Edinburgh,  late  clerk  to  the  pursuers,  now  abroad,  is  justly 
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Douglas     indebted  and  owing  to  the  pursuers  the  sum  of  447i.  6».  3d. 

FoBREST.  sterling,  as  the  amount  of  an  account  to  be  produced  in  process, 
and  here  held  as  repeated  brevitatis  camd,  and  annual  rent  of 
said  sum  from  and  since  the  day  of  ;  and  although 

the  pursuers  have  frequently  desired  and  required  the  said 
James  Hunter,  defender,  to  make  payment  to  them  of  foresaid 
sum  of  447Z.  6a.  8^.  sterling,  and  annual  rent  thereof  from  the 
period  before  mentioned,  yet  he  refuses,  at  least  delays,  so  to  do. 
Therefore  the  said  James  Hunter,  defender,  ought  and  should  be 
decerned  and  ordained  by  the  decree  of  the  Lords  of  the  Council 
and  Session  to  make  payment  to  the  pursuers  of  the  said  sum  of 
4472.  68.  Sd.  sterling,  and  annual  rent  thereof  from  and  since  the 
said  day  of  ,  and  till  payment,  together  with  the 

sum  of  50/.  sterling,  or  such  other  sum  as  the  said  Lords  shall 
modify  as  the  expense  of  process,  besides  the  fees  of  extracting 
the  decree  to  follow  hereon,  conform  to   the  laws  and   daily 

r  '690  1  practice  of  *  Scotland  used  and  observed  in  the  like  cases  in  all 
points  as  is  alleged  ;  and  anent  the  charge  given  in  virtue  of  the 
foresaid  summons,  (by  a  messenger  at  arms,  in  manner  pre- 
scribed by  law,  to  the  said  James  Hunter,  defender,  at  the  market 
cross  of  Edinburgh,  pier  and  shore  of  Leith,  as  being  furth  of 
Scotland  at  the  time,)  upon  the  18th  day  of  November,  1801,  to 
have  compeared  before  the  said  Lords  on  two  certain  diets  bygone 
to  have  answered  at  the  instance  of  the  pursuers  in  the  said 
matter,  and  heard  and  seen  the  premises  verified  and  proven, 
and  decreet  and  sentence  given  and  pronounced  therein,  conform 
to  the  conclusions  of  the  foresaid  summons,  or  else  to  have 
alleged  a  reasonable  cause  in  the  contrary,  with  certification  as  in 
the  said  summons  and  execution  thereof  is  expressed  ;  the  pursuers 
compearing  by  Messrs.  Henry  David  Inglis  and  James  Gordon, 
advocates,  their  procurators,  who  for  them  produced  in  presence 
of  the  said  Lords  account  lybelled  on  of  the  contents  foresaid, 
and  the  defender  having  been  lawfully  summoned  to  this  action 
as  aforesaid,  and  failing  to  appear,  the  foresaid  summons,  execu- 
tion thereof,  account  lybelled  on  and  produced  in  absence  of 
the  defender,  and  steps  of  procedure  after  related,  being  all  at 
length  read,  heard,  seen  and  considered  by  the  said  Lords,  and 
they  being  therewith  well  and  ripely  advised,  the  Lords  of  Council 
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and  Session  decerned  and  ordained,  and  hereby  decern  and  ordain      Douolab 
the  said  James  Hunter,  defender,  to  make  payment  to  the  pursuers      Fobbbst. 
of  the  foresaid  sum  of  4472.  6«.  8^.  sterling,  and  annual  rent 
thereof,  from  and  since  the  said  day  and  till  payment, 

together  with  the  sum  of  50Z.  sterling  as  the  expence  of  process, 
besides  the  sum  of  IZ.  0«.  Jrf.  sterling,  being  the  full  dues  of 
extracting  this  decreet ;  because  after  elapsing  of  the  diets  and 
compearances  contained  in  the  aforesaid  summons  the  same  was 
tabled  and  called  in  the  Outer  House  *in  common  form,  and  in  [  *69i  ] 
respect  of  the  absence  of  the  defender  was  appointed  to  the  roll, 
and  being  accordingly  enrolled  in  the  regulation  roll  for  the 
Outer  House,  by  course  whereof  the  same  came  in  and  was  called 
on  the  25th  day  of  February,  1802,  the  day  and  date  hereof,  in 
presence  of  Lord  Armadale,  Ordinary  in  the  Outer  House  for  the 
time,  when  the  said  Mr.  Henry  David  Inglis,  for  the  pursuers, 
resumed  the  lybel,  and  craved  decreet  in  terms  thereof  ;  and  the 
defender  having  not  only  been  lawfully  summoned  to  the  action 
as  aforesaid,  but  also  oft  and  divers  times  this  day  publicly  called 
by  a  macer  from  the  bar,  as  use  is,  yet  he  failed  to  appear,  as 
was  clearly  understood  by  the  Lord  Ordinary.  Jn  respect  of  all 
which  his  Lordship  held  the  defender  as  confest  on  the  verity  of 
the  lybel,  and  account  lybelled  on  and  produced  and  decerned  in 
absence,  in  terms  of  the  lybel.  And  so  the  said  Lords  gave  and 
pronounced  their  decreet  and  sentence  in  the  said  matter  in 
manner  aforesaid,  and  ordain  letters  of  horning  on  fifteen  days 
charge,  and  all  other  exeoUst  needful  to  pass  hereon  in  form  as 
effeirs.     Extracted  upon  this  and  the  three  preceding  pages  by 

**  Alexander  Menzies." 

By  a  decree  of  the  same   Court   of  July,  1804,  that  Court 

adjudged  that  certain  heritable  property  to  which  Hunter  was 

entitled  in  Scotland,  should  belong  to  Smith,  Stein,  &  Co.,  in 

payment  and  satisfaction  of  the  sum  of  447Z.  6«.  8d.,  with  interest 

from  the  11th  of  June,  1799  ;  and  by  another  decree  of  the  same 

date,  the  Court  adjudged  that  certain  other  heritable  property  of 

Hunter's  should  belong  to  Smith,  in  payment  and  satisfaction  of 

the  sum  of  75/.,  with  interest  from  the  11th  of  June,  1799. 

t  We  are  informed  by  a  learned  abbreviated  form  of  executoriah,  i.e., 
friend  in  Scotland  that  this  strange  kinds  or  modes  of  execution. — F.  P. 
word  is  probably  a  misprint  for  an 
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DouQLAs  Hunter  had  no  notice  of  any  of  these  decrees ;  but  a  Scotch 
FoBBBST.  advocate  proved  that  by  the  law  of  Scotland  the  Court  of  Session 
[  *092  ]  might,  after  such  proclamations  as  *were  mentioned  in  these 
decrees  had  been  made,  pronounce  judgment  against  a  native 
Scotchman,  who  had  heritable  property  in  that  country,  for  a 
debt  contracted  in  Scotland,  although  the  debtor  had  no  notice 
of  any  of  the  proceedings,  and  was  out  of  Scotland  at  the  time ; 
that  a  person  against  whom  such  a  decree  was  pronounced  might 
at  any  time  within  forty  years,  but  not  after,  dispute  the  merits  of 
such  decree ;  and  that  the  decrees  adjudging  the  heritable  property 
to  the  creditor  would  not  operate  as  a  satisfaction  of  his  debt 
during  the  period  in  which  the  debtor  had  a  right  to  dispute  the 
validity  of  the  first  judgment.  He  also  proved  that  when  decrees 
adjudged  interest,  but  did  not  specify  the  time  from  which  it  was 
to  run,  the  interest  was  payable  from  the  time  of  the  citation. 

In  July,  1819,  the  East  India  Company  received  in  London, 
from  the  registrar  of  the  Supreme  Court  of  Judicature  at  Fort 
William,  in  Bengal,  a  certificated  copy  of  Hunter's  will ;  but  as 
late  as  July,  1822,  the  defendant,  in  answer  to  an  application  for 
payment,  wrote  to  the  plaintiffs  as  follows  : — 

"  Captain  Forrest  is  informed  that  Hunter  is  dead,  and  that  he. 
Captain  F.,  is  the  executor ;  but  it  would  not  be  proper  for  him 
to  act  until  he  receives  an  authenticated  will  to  that  effect,  to  be 
proved  here.    Captain  F.  will  write  out  to  India  without  delay." 

He  did  not  take  out  probate  till  March,  1824.  There  was  no 
.    other  executor  in  Great  Britain. 

At  the  trial  it  was  objected  that  an  action  did  not  lie  in  our 
Courts  on  this  Scotch  decreet,  it  having  been  obtained  in 
Hunter's  absence,  and  without  notice  to  him ;  that  the  plaintiffs 
were  barred  by  the  Statute  of  Limitations ;  and  that  interest  could 
not  be  recovered,  the  original  decreets  having  specified  no  day  from 
which  it  should  run.  Buchanan  v.  Rucker,\  WiUiains  v.  Lord 
[  *693  ]  *Bagot,l  and  Caian  v.  Stewart^  were  cited  on  the  first  point,  and 
Murray  V,  East  India  Company \\  on  the  second;  but  a  verdict  was 
taken  for  the  plaintiffs,  subject  to  the  consideration  of  these  points. 

t  9  R.  K.  531  (1  Camp.  63;  9  East,  §  1  Stai-k.  525. 

192).  II  24  R.  E.  325  (5  B.  &  Aid.  204). 

X  See  27  R.  R.  482  (3  B.  &  C.  772). 
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Wilde,   Serjt.  moved  for  a  new  trial    and    in    arrest    of      Douolab 
judgment  on  these  grounds,  and  a  rule  nisi  having  been  granted,      pobbbst. 

[After  argument,  the  Court  took  time  for  consideration.] 

Best,  Ch.  J. :  [  697  ] 

This  was  an  action  brought  by  the  assignees  of  Stein  &  Co., 
bankrupts,  against  the  executor  of  the  will  of  John  Hunter. 

On  the  31st  May,  1799,  the  testator  acknowledged  himself  to  [  698  ] 
be  indebted  to  Stein  &  Co.  in  the  sum  of  447/.  6«.  8^/. ;  and  on 
the  11th  June,  in  the  same  year,  he  acknowledged  that  he  owed 
75Z.  to  Eobert  Smith,  one  of  the  bankrupts,  and  one  of  the  firm 
of  Stein  &  Co.  These  debts  were  contracted  in  Scotland,  of 
which  country  the  deceased  was  a  native,  and  in  which  he  had 
a  heritable  property.  Shortly  after  the  year  1799,  the  deceased 
went  to  India.  He  died  in  India  in  1817,  having  never  revisited 
Scotland. 

On  the  25th  February,  1802,  two  decrees  were  pronounced  in 
the  Court  of  Session  in  Scotland  against  the  deceased,  one  at  the 
instance  of  Stein  &  Co.,  and  the  other  at  the  instance  of  Bobert 
Smith.  In  the  first  of  these  the  deceased  was  ordered  to  pay  to 
Stein  &  Co.  447i.  6«.  8d.,  with  interest,  from  the  day  of 
besides  expenses  of  process,  &c.  In  the  second  decree  the 
deceased  was  ordered  to  pay  Bobert  Smith  the  sum  of  75/.,  with 
interest,  from  the  of  ,  besides  expenses  of  process,  &c. 

It  appeared,  from  these  decrees,  that  the  deceased  was  out  of 
Scotland  at  the  time  the  proceedings  were  instituted  in  these 
causes.  He  never  had  any  notice  of  those  proceedings.  The 
decrees  stated,  that  the  deceased  had  been  (according  to  the  law 
of  Scotland)  summoned  at  the  market  cross  of  Edinburgh,  and 
at  the  pier  and  shore  of  Leith.  A  Scotch  advocate  proved,  that, 
by  the  law  of  Scotland,  the  Court  of  Session  might  pronounce 
judgment  against  a  native  Scotchman  who  had  heritable  property 
in  that  country,  for  a  debt  contracted  in  Scotland,  although  the 
debtor  had  no  notice  of  any  of  the  proceedings,  and  was  out  of 
Scotland  at  the  time.  After  such  proclamations  as  were  men- 
tioned in  these  decrees  had  been  made,  the  same  witness  proved, 
that  a  person  against  whom  such  a  decree  was  pronounced. 
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DouGLAs  might,  at  any  time  within  forty  years,  dispute  the  merits  of  such 
FoBKEST.  decree;  but  that  after  the  expiration  *of  forty  years,  it  was 
[  •699  ]       conclusive  against  him,  and  all  who  claimed  under  him. 

By  a  decree  of  the  Court  of  Session,  of  the  date  of  the 
5th  July,  1804,  that  Court  adjudged  that  certain  property  which 
the  deceased  possessed  in  Scotland  should  belong  to  Robert  Smith 
and  his  heirs,  in  payment  and  satisfaction  of  the  sum  of  75Z.,  with 
interest,  from  the  11th  June,  1799.  By  another  decree  of  the 
same  date,  the  Court  of  Session  adjudged,  that  certain  other 
property  of  the  deceased  in  Scotland  should  belong  to  Stein  &  Co. 
and  their  heirs,  in  payment  and  sa-tisfaction  of  the  sum  of 
447Z.  6«.  8rf.,  with  interest,  from  the  11th  of  June,  1799.  The 
two  last  decrees  fill  up  the  blanks  left  in  the  first  decrees,  by 
giving  the  time  from  which  interest  was  to  be  paid  on  the  debts, 
namely,  from  the  11th  June,  1799 ;  and  if  the  plaintiflFs  can 
maintain  their  action,  entitles  them  to  a  verdict  for  the  sum  of 
862Z.  The  terms  in  which  the  two  last  decrees  are  expressed, 
seem  to  import  that  the  lands  adjudged  to  Stein  &  Co.  and  Smith, 
were  given  to  and  accepted  by  them,  in  satisfaction  of  these  debts; 
but  this  cannot  be  the  true  construction  of  these  decrees,  because 
none  of  the  decrees  are  conclusive  against  the  deceased  and  those 
who  claim  under  him,  until  the  expiration  of  forty  years  from 
the  time  of  pronouncing  the  two  first  decrees.  The  advocate  who 
was  examined  in  the  cause  proved,  that  by  the  law  of  Scotland, 
these  decrees  would  not  operate  as  satisfaction  of  the  debts,  during 
the  period  that  the  debtor  had  a  right  to  dispute  the  validity  of 
the  first  judgments.  A  Scotch  statute,  which  we  have  looked 
into,  shews  the  accuracy  of  the  opinion  given  to  us  on  the  Scotch 
laws  by  the  learned  advocate :  and  I  feel  it  due  to  him  to  say, 
that,  from  the  manner  in  which  he  gave  his  evidence,  [and]  the 
clearness  and  precision  with  which  he  explained  the  grounds  of 
his  opinion,  I  have  no  doubt  that  he  is  extremely  well  acquainted 
[  *700  ]  with  the  *  Scotch  law,  and  that  we  may  safely  rely  on  every  part 
of  his  evidence. 

The  two  last  decrees,  proving  that  interest  was  to  run  from 
1799,  and  the  testimony  of  the  learned  advocate,  who  proved, 
that  when  decrees  adjudged  that  interest  should  be  paid,  but  did 
not  shew  the  time  from  which  it  was  to  run,  interest  was  payable 
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from  the  time  of  the  citation, — disposes  of  the  objection  that  no      Douglas 
interest  could  be  recovered  upon  these  decrees.  Forbest. 

The  plaintiffs  rested  their  claim  on  these  decrees.  The  defen- 
dant insisted  that  these  decrees  would  not  support  an  action  in 
our  Courts,  because  they  were  repugnant  to  the  principles  of 
justice,  having  been  pronounced  whilst  the  deceased  was  at  a 
great  distance  from  Scotland,  and  without  any  notice  given  to 
him  that  any  proceedings  were  instituted  against  him.  This 
defence  was  made  on  the  general  issue.  The  defendant  also 
pleaded,  that  the  plaintiff's  cause  of  action  did  not  accrue  within 
six  years  before  the  commencement  of  the  suit.  To  this  there 
was  a  replication,  that  the  deceased,  at  the  time  when  the  cause 
of  action  accrued,  was  beyond  seas,  and  remained  beyond  the 
seas  until  the  year  1817,  when  he  died  ;  and  that  the  plaintiffs 
sued  out  their  writ  against  the  defendant,  within  six  years 
after  he  first  took  on  himself  the  burthen  and  execution  of  the 
will  of  the  deceased  in  Great  Britain,  and  that  he  had  no  other 
executor  in  Great  Britain.  This  replication  was  fully  proved, 
and,  therefore,  the  issue  taken  on  it  was  properly  found  for  the 
plaintiffs. 

The  questions  to  be  decided  are,  first,  whether  an  action  can 
be  maintained  in  England  on  these  judgments  of  the  Court  of 
Session  in  Scotland.  Secondly,  whether  the  replication  is  an 
answer  to  the  pleas  of  the  Statute  of  Limitations. 

On  the  first  question  we  agree  with  the  defendant's  counsel, 
that  if  these  decrees  are  repugnant  to  the  principles  *of  universal  [  *70i  ] 
justice,  this  Court  ought  not  to  give  effect  to  them  ;  but  we  think 
that  these  decrees  are  perfectly  consistent  with  the  principles  of 
justice.  If  we  held  that  they  were  not  consistent  with  the 
principles  of  justice,  we  should  condemn  the  proceedings  of  some 
of  our  own  Courts.  If  a  debt  be  contracted  within  the  city  of 
London,  and  the  creditor  issues  a  summons  against  the  debtor, 
to  which  a  return  is  made,  that  the  debtor  hath  nothing  within 
the  city  by  which  he  may  be  summoned,  or,  in  plainer  words, 
hath  nothing  by  the  seizure  of  which  his  appearance  may  be 
enforced,  goods  belonging  to  the  debtor  in  the  hands  of  a  third 
person,  or  money  due  from  a  third  person  to  the  debtor,  may  be 
attached ;  and  unless  the  debtor  appears  within  a  year  and  a 
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Douglas     day,  and  disputes  his  debt,  he  is  for  ever  deprived  of  his  property 

Forrest,     or  the  debts  due  to  him. 

In  such  cases  the  defendant  may  be  in  the  East  Indies  whilst 
the  proceedings  are  going  on  against  him  in  a  Court  in  London, 
and  may  not  know  that  any  such  proceedings  are  instituted. 
Instead  of  the  forty  years  given  by  the  Scotch  law,  he  has  only 
one  year  given  to  him  to  appear  and  prevent  a  decision  that 
finally  transfers  from  him  his  property.  Lord  Chief  Justice 
De  Grey  thought  this  custom  of  foreign  attachment  was  an 
unreasonable  one,  but  it  has  existed  from  the  earliest  times  in 
London,  and  in  other  towns  in  England,  and  in  many  of  our 
colonies  from  their  first  establishment.  Lord  Chief  Justice 
De  Grey  and  the  Court  of  Common  Pleas,  after  much  con- 
sideration, decided  against  the  validity  of  the  attachment,  accord- 
ing to  the  report  of  Fishery.  Lane  in  3  Wilson,  297,  because  the 
party  objecting  to  it  had  never  been  summoned  or  had  notice. 
The  report  of  the  same  case  in  2  Blackstone,  834,  shews  that  the 
Court  did  not  think  a  personal  summons  necessary,  or  any  sum- 
mons that  could  convey  any  information  to  the  person  summoned, 
[  •702  J  but  a  summons  with  a  return  of  nihil;  that  is,  such  a *summons 
as  I  have  mentioned,  namely,  one  that  shews  that  the  debtor  is 
not  within  the  city,  and  has  nothing  there,  by  the  seizing  of 
which  he  may  be  compelled  to  appear.  The  54  Geo.  III.  c.  137, 
not  only  recognizes  the  practices  on  which  these  decrees  are 
founded,  as  being  according  to  the  law  of  Scotland,  but  enacts, 
that  on  notices  being  given  at  the  market  cross  at  Edinburgh, 
and  on  the  pier  and  shore  of  Leith,  to  debtors  out  of  the  kingdom, 
in  default  of  their  appearance  the  creditors  may  issue  a  seques- 
tration against  their  effects.  Can  we  say  that  a  practice  which 
the  Legislature  of  the  United  Kingdom  has  recognized  and 
extended  to  other  cases  is  contrary  to  the  principles  of  justice? 

A  natural-born  subject  of  any  country,  quitting  that  country, 
but  leaving  property  under  the  protection  of  its  law,  even  during 
his  absence,  owes  obedience  to  those  laws,  particularly  when  those 
laws  enforce  a  moral  obligation. 

The  deceased,  before  he  left  his  native  country,  acknowledged, 
under  his  hand,  that  he  owed  the  debts ;  he  was  under  a  moral 
obligation  to  discharge  those  debts  as  soon  as  he  could.     It  must 
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be  taken  for  granted,  from  there  being  no  plea  of  plenc  adminiS'      Douglas 
traiit,  that  the  deceased  bad  the  means  of  paying  what  was  due      fobbbst. 
to  the  bankrupts.     The  law  of  Scotland  has  only  enforced  the 
performance  of  a  moral  obligation,  by  making  his  executor  pay 
what  he  admitted  was  due,  with  interest  during  the  time  that  he 
deprived  his  creditors  of  their  just  debts. 

The  reasoning  of  Lord  Ellenborough,  in  the  case  of  Buchanan 
V.  Rucker,^  is  in  favour  of  these  decrees.  Speaking  of  a  case 
decided  by  Lord  Ken  yon,  his  Lordship  says,  in  that  case  the 
defendant  had  property  in  the  *island,  and  might  be  considered  [  •703  ] 
as  virtually  present.  The  Court  decided  against  the  validity  of 
the  attachment,  because  it  did  not  appear  that  the  party  attached 
ever  was  in  the  island,  or  had  any  property  in  it.  In  both  these 
respects  that  case  is  unlike  the  present.  In  the  case  of  Cavan  v. 
Stewartfhord  Ellenborough  says,  you  must  prove  him  summoned, 
or,  at  least,  that  he  was  once  in  the  island  of  Jamaica,  when  the 
attachment  issued. 

To  be  sure  if  attachments  issued  against  persons  who  never 
were  within  the  jurisdiction  of  the  Court  issuing  them,  could 
be  supported  and  enforced  in  the  country  in  which  the  person 
attached  resided,  the  Legislature  of  any  country  might  authorize 
their  Courts  to  decide  on  the  rights  of  parties  who  owed  no  alle- 
giance to  the  Government  of  such  country,  and  were  under  no 
obligation  to  attend  its  Courts,  or  obey  its  laws.  We  confine 
our  judgment  to  a  case  where  the  party  owed  allegiance  to  the 
country  in  which  the  judgment  was  so  given  against  him,  from 
being  born  in  it,  and  by  the  laws  of  which  country  his  property 
was,  at  the  time  those  judgments  were  given,  protected.  The 
debts  were  contracted  in  the  country  in  which  the  judgments 
were  given,  whilst  the  debtor  resided  in  it. 

The  only  other  case  that  has  been  mentioned  is  that  of 
Williams  v.  Lord  Bagot ;  in  that  case  a  summons  to  appear, 
and  an  attachment  to  compel  appearance  issued  at  the  same 
time,  and  was  returnable  at  the  same  time.  These  proceedings 
were  not  only  contrary  to  justice,  but  contrary  to  our  law,  and 
the  Court  from  which  these  proceedings  issued  was  governed  by 
English  law. 

t  9  K.  E.  531  (1  Camp.  63;  9  East,  192). 

R.R. — VOL.  XXIX.  45 
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Douglas         Upon  the  second  question  we  are  of  opinion  that  the  replica- 

FoBBEST.  tion  is  an  answer  to  the  pleas  of  the  Statute  of  Limitations.  The 
words  of  the  21  Jac.  I.  c.  16,  s.  3,  are,  that  the  action  shall  be 

[  ''04  ]  brought  "  within  six  years  next  after  *the  cause  of  such  actions 
or  suits,  and  not  after."  Although  the  injury  of  which  the 
plaintiffs  complain  has  existed  more  than  six  years,  yet  they  had 
no  cause  of  action  until  there  was  some  person  within  the  realm 
against  whom  the  action  could  be  brought.  Cause  of  action 
is  the  right  to  prosecute  an  action  with  effect ;  no  one  has  a 
complete  cause  of  action  until  there  is  somebody  that  he  can 
sue.  The  deceased  was  never  in  England  after  the  cause  of 
action  accrued  against  him  ;  after  his  death  there  was  no  person 
in  England  against  whom  the  plaintiffs  could  proceed,  until  the 
defendant  took  upon  himself  the  execution  of  his  will.  The 
defendant  did  not  act  as  executor,  or  prove  the  will  of  the 
deceased,  until  1824.  An  executor  may  do  many  acts  before 
he  has  proved  the  will,  and  when  he  has  proved  the  w^ill,  his 
right  to  the  testator's  property  has  relation  to  the  time  of  the 
testator's  death,  but  we  do  not  think  that  any  action  can  be 
maintained  against  him  as  executor,  until  he  has  taken  upon 
himself  to  act  as  such,  or  has  proved  the  will. 

One  who  is  appointed  an  executor  may  renounce.  It  would  be 
injustice  to  allow  actions  to  be  brought  against  one  appointed 
executor,  who  never  meant  to  act  as  such,  before  he  had  an 
opportunity  of  renouncing.  If  he  be  liable  to  actions  before  he 
has  acted  as  executor,  or  proved  the  will,  his  liability  must  arise 
on  the  instant  of  the  death  of  the  testator,  and  many  actions 
might  be  brought  against  him  before  he  could  renounce,  and 
from  these  actions  he  could  not  be  relieved  without  expense  and 
trouble.  All  that  the  passages  in  Plowden,  280  b,  and  Com. 
Dig.  (B  9)  tit.  Administration,  to  which  we  were  referred,  prove, 
is,  that  an  executor  may  be  sued  before  he  has  proved  the  will. 
If  he  has  acted  as  executor  he  may  be  sued  as  executor,  whether 
he  has  proved  the  will  or  not.    In  the  present  case  the  defendant 

[  •70.>  ]  had  not  acted  before  1824,  when  he  obtained  *probate.  In 
Eawlinson  v.  Shaw^  it  was  determined  that  if  a  debtor  makes  his 
creditor  one  of  his  executors,  the  creditor,  not  having  proved 

t  1  B.  E.  768  (3  T.  E.  557). 
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the  will,  or  acted  in  its  execution,  may  sue  the  other  executor  Douglas 
for  his  debt.  A  man  cannot  sue  as  plaintiff  who  might  be  sued  Forrest. 
as  defendant.  In  Joliffe  v.  IHtt\  it  is  stated  by  the  reporter  to 
have  been  agreed,  that  no  laches  can  be  attributed  to  a  man  for 
not  suing  whilst  there  was  no  executor  against  whom  he  could 
bring  his  action.  I  presume  that  this  point  was  agreed  to  by  the 
counsel  for  all  the  parties.  The  report  then  states,  that  "  the 
Chancellor  inclined  to  be  of  opinion  that  the  Statute  of  Limita- 
tions was  not  to  take  place.**  This  point,  however,  was  not 
decided  by  the  Court.  In  Webster  v.  Wehster^X  it  appeared 
that  the  testator  died  in  1786 ;  the  w^ill  was  proved  in  1802. 
The  Lord  Chancellor  said,  that  as  there  was  no  representative 
until  1802,  there  was  no  person  who  could  be  sued,  and  therefore 
the  Statute  of  Limitations  could  not  be  pleaded.  His  Lordship's 
attention  was  afterwards  called  to  an  allegation  on  the  bill,  that 
shewed  that  the  executor  had  taken  possession  of  the  testator's 
property  previously  to  1792,  upon  w^hich  he  allowed  the  plea  of 
the  Statute  of  Limitations,  and  said  there  was  not  only  a  cause 
of  action,  but  an  opportunity  of  suing  in  1792.  This  decision  is 
an  authority  in  point,  to  shew  that  the  statute  only  runs  from 
the  time  that  an  executor  has  either  acted  or  proved  the  wall. 
The  replication  in  this  case  is  a  good  answ^er  to  the  plea.  The 
postea  must  be  delivered  to  the  plaintiffs,  and  the  verdict  entered 

for  them,  for  862Z. 

Judgment  for  the  plaintiffs. 

t  2  Vera.  694.  t  7  R.  R.  351  (10  Ves.  93). 
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1828.       IIAWKES  AND  Others,  Assignees  of  DAY  and  Others, 
^  '  Bankrupts,  v.  SALTEE.f 

^  ^^^  ^  (4  Bing.  715—717 ;  S.  C.  1  Moore  &  Payne,  750 ;  6  L.  J.  C.  P.  180.) 

A  bill  was  dishonoured  on  Saturday  in  a  place  where  the  post  went 
out  at  half  past  nine  in  the  morning :  Held,  that  it  was  sufficient  notice 
of  dishonour  to  send  a  letter  by  the  following  Tuesday  morning's  post. 

The  holder's  clerk,  who  copied  the  letter  containing  the  notice,  said 
that  the  letter  was  put  into  the  post  on  the  Tuesday  morning,  but  he 
had  no  recollection  whether  it  was  done  by  himself  or  another  clerk  : 

Hold,  not  sufficient  evidence  of  putting  into  the  post. 

Action  against  the  defendant  as  drawer  of  a  bill  of  exchange 
for  125/.,  accepted  by  one  Calver,  payable  at  Messrs.  Days, 
Norwich. 

At  the  trial  of  the  cause  before  the  Lord  Chief  Baron,  Norfolk 
Summer  Assizes,  1827,  it  appeared  that  the  bill  became  due 
on  Saturday,  the  17th  of  January,  1827 ;  that  it  was  on  that 
day  presented  at  Messrs.  Days,  Norwich,  for  payment,  and 
dishonoured ;  that  Calver,  the  acceptor,  lived  within  a  mile  of 
Norwich ;  that  the  defendant,  the  drawer,  lived  at  Swaffield,  near 
North  Walsham,  about  fourteen  miles  from  Norwich ;  and  that 
the  post  from  Norwich  to  North  Walsham  leaves  Norwich  at  half 
after  nine  in  the  morning.  One  of  the  plaintiffs'  clerks  stated, 
that  a  letter  from  the  plaintiff  which  the  witness  had  copied, 
giving  the  defendant  notice  of  the  dishonour  of  the  bill,  was  sent 
by  the  post  from  Norwich  on  Tuesday  morning,  the  10th  of 
January,  but  he  had  no  recollection  whether  it  was  put  in  b}^ 
himself  or  by  another  clerk.  It  was  objected,  that  the  bill  ought 
to  have  been  presented  to  Calver  himself;  that  notice  of  dis- 
honour ought  to  have  been  sent  by  the  Monday's  post ;  and  that 
at  all  events  there  was  not  sufficient  evidence  that  the  letter  had 
ever  been  put  into  the  post. 

A  verdict  was  found  for  the  plaintiffs,  but  the  objections  were 
reserved  for  the  opinion  of  the  Court,  and 

Stoi'ks,  Serjt.  accordingly  obtained  a  rule  nisi  to  enter  a  non- 
suit or  a  verdict  for  the  defendant,  on  the  grounds  above  stated, 
against  which 

t  See  Bills  of  Exchange  Act,  1882,  s.  49  (12)  (6).— R.  C. 
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SpankiCy  Serjt.  shewed  cause :  Hawkes 

Although  by  statute  an  acceptance  at  a  particular  place  is  the  Salter. 
same  as  a  general  acceptance,  and  the  bill  might  have  been  pre-  f  ^^^  ^ 
sented  to  Calver  himself,  yet  if  he  appoints  an  agent  to  pay  the 
bill,  presentment  to  that  agent  is  in  law  the  same  thing  as  present- 
ment to  himself.  Then  the  plaintiffs  were,  according  to  all  the 
decisions,  allowed  a  day  to  give  notice  of  dishonour.  They  could 
not  write  on  Sunday,  for  that  would  have  been  contra  honos  mares; 
and  they  were  not  bound  to  get  up  at  an  unseasonable  hour  on 
Monday  morning  ;  they  might  write  during  the  whole  of  Monday, 
and  Tuesday  morning's  post  was  early  enough,  there  being  no 
post  on  Monday  night.  In  Bray  v.  Haduen,\  where  the  bankers 
of  the  holder  of  a  bill  received  on  a  Sunday  morning  notice  of  its 
dishonour,  which,  they  wrote  to  apprise  the  holder  of,  on  Monday, 
but  put  the  letter  into  the  post  after  twelve  o'clock  at  noon,  at 
which  time  the  mail  started,  so  that  it  did  not  go  till  the  next 
day ;  it  was  holden  that  they  had  all  Monday  to  write,  and  that 
as  far  as  they  were  concerned  there  had  been  no  improper  delay. 
The  same  point  was  decided  in  Wright  v.  Shawcross.l 

The  evidence  was  sufficient  to  go  to  the  jury.  In  Hetherington 
v.  Kemp,^  Lord  Ellenborouoh  said,  "had  you  called  the 
(plaintiff's)  porter,  and  he  had  said  that  although  he  had  no 
recollection  of  the  letter  in  question,  he  invariably  carried  to  the 
post-office  all  the  letters  found  upon  the  (plaintiff's)  table,  this 
might  have  done." 

It  is  the  same  thing  if  the  clerk  who  copied  the  letter  affirms 
that  it  was  sent,  though  he  does  not  recollect  whether  he  or 
another  clerk  put  it  into  the  box. 

Storks  insisted  that  the  bill  ought  to  have  been  presented 
to  Calver  himself ;  for  the  words  "  payable  at  *Messrs.  Days,"  [  •717  ] 
formed  no  part  of  the  contract  since  the  Act  of  Parliament  which 
had  made  such  an  acceptance  a  general  acceptance.  At  all  events 
there  was  no  evidence  that  the  letter  had  been  put  into  the  post ; 
the  clerk  called  could  not  know  what  the  other  had  done ;  and  he 
had  no  recollection  as  far  as  concerned  himself. 

t  17  E.  E.  277  (5  M.  &  S.  68).  §  16  E.  E.  773  (4  Camp.  193). 

t  2  B.  &  Aid.  501,  n. 
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HAWKE8  Upon  the  authority  of  the  cases  cited, 

V. 

Salteb. 

Best,  Ch.  J. : 

Expressed  himself  clearly  of  opinion,  that  it  would  have  been 
sufficient  if  the  letter  had  been  put  into  the  post  before  the  mail 
started  on  the  Tuesday  morning ;  but  that  there  was  no  sufficient 
evidence  that  it  had  been  put  in,  even  on  Tuesday  morning. 

The  Court  therefore  granted  a  new  trial,  on  payment  of  costs. 

Hide  absolute  for  a  new  trial. 


^^28.  PniLPOT  V.  BRIANT. 

May  19. 

(4  Bing.  717—721  ;  S.  0.  1  Mooro  &  Tayn©'  '^'*  «  L.  J.  C.  P.  182;  S.  C. 

[  717  ]  at  XiHi  Prius,  3  Car.  &  P.  244.) 

If  tho  executor  of  the  acceptor  of  a  bill  of  exchange,  orally  promise  to 
pay  the  holder  out  of  hiH  own  estate,  provided  he  forbear  to  sue,  and  the 
holder  forlwar  to  sue  in  consequence ;  the  promise  being  void,  the 
drawer  of  the  bill  is  not  discharged  by  the  holdere  having  promised  to 
give  time,  and  having  delayed  to  sue  under  the  circumstances. t 

Action  by  the  holder  against  the  drawer  of  a  bill  of  exchange, 
which  had  been  accepted  by  the  drawer's  brother.  None  of  the 
counts  in  the  declaration  stated  the  acceptance  or  notice  of  non- 
acceptance. 

The  defence  was,  that  time  had  been  given  by  the  holder  to  the 
acceptor's  executrix,  without  the  knowledge  or  consent  of  the 
drawer ;  as  to  which  the  evidence  was,  that  the  bill,  which  was 
payable  six  months  after  date,  was  due  March  19th,  1823 ;  that 
the  acceptor  died  before  that  day ;  that  the  plaintiff  applied  to 
the  acceptor's  brother,  the  son  and  agent  of  his  executrix,  for 
[  •718  ]  payment,  *when  he  said  there  was  not  sufficient  personal 
property  to  pay  the  bill  then,  but  that  if  the  plaintiff  would  let 
the  matter  stand  over,  the  executrix  would  engage  to  pay  the  bill 
out   of  her  private   income.     Plaintiff  promised,  provided   the 

t  Cotitray  where  there  is  a  binding  Financial  CWr/jara^i'ow  (defendants  and 
agreement:  Overeudy  Gurney  A  Co,  appellants)  H.  L.  1874,  L.  E.  711.  L. 
(plaintiffs  and  respondents)  v.  Oriental      348. — R.  C. 
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interest  were  paid,  to  give  a  reasonable  time  ;  and  in  pursuance  Philpot 
of  this  agreement,  interest  was  paid  out  of  the  private  income  of  bbiant. 
the  executrix. 

It  was  also  objected  that  the  declaration  was  insuflBcient,  in  not 
averring  an  acceptance  or  notice  of  non-acceptance. 

Park,  J.,  before  whom  the  cause  was  tried  at  the  London 
sittings  after  Michaelmas  Term,  overruled  the  latter  objection ; 
but  upon  a  verdict  being  taken  for  the  plaintiff,  reserved  to  the 
defendant  leave  to  move  to  enter  a  nonsuit  on  the  former. 

Toddy,  Serjt.  having  obtained  a  rule  nisi  accordingly, 

WiUhy  Serjt.,  who  shewed  cause,  argued  that  there  was  no 
consideration  for  the  promise  made  by  the  executrix  to  pay  out  of 
her  own  effects ;  and  that  even  if  there  were,  it  was  void  under 
the  Statute  of  Frauds,  as  not  being  in  writing.  If  the  promise 
of  the  executrix  were  void,  there  was  no  consideration  for  the 
plaintiff's  promise  to  give  her  time;  and  if  that  promise  was 
without  consideration,  it  was  also  void.  The  plaintiff  was  not 
bound  by  it,  for  he  was  always  entitled  to  be  paid  out  of  the 
testator's  assets,  and  obtained  no  better  security  by  the  executrix's 
promise.  He  might,  therefore,  have  sued  the  executrix  at  any 
time  notwithstanding  his  promise,  so  that  in  effect  no  time  was 
legally  given  her. 

Toddy  : 

The  plaintiff's  remedy  against  the  acceptor  was  in  effect 
suspended,  and  that  is  sufficient  to  discharge  the  drawer.  But 
for  the  promise  given  by  the  defendant  the  plaintiff  would  have 
sued  at  once  on  the  *bill.  The  promise  to  pay,  if  proceedings  [  *719  ] 
were  stayed,  was  in  substance  a  promise  to  pay  out  of  the  assets ; 
and  the  stay  of  proceedings  was  a  sufficient  consideration  for  such 
a  promise.  But  if  time  was  given,  it  is  immaterial  whether  there 
was  a  consideration  for  giving  it  or  not.  In  Tindol  v.  Brown,\ 
BuLLBR,  J.  says,  "As  to  giving  time,  the  holder  does  it  at  his 

peril In  no  case  has  it  been  determined  that  the  indorser 

is  liable  after  the  holder  of  the  note  has  given  time  to  the  maker." 

t  1  R.  R.  at  p.  174  (1  T.  E.  169). 


/ 


712  1828.     C.  P.     4  BING.  719—720.  [r.b. 

Philpot      In  that  case  there  was  no  consideration  for  the  time  given  by  the 
Briaot.      holder,  nor  did  he  obtain  by  it  any  other  security. 

Cur,  adv.  vult. 

Best,  Ch.  J. : 

A  creditor  by  giving  further  time  of  payment,  undertakes  that 
he  will  not,  during  the  time  given,  receive  the  debt  from  any 
surety  of  the  debtor,  for  the  instant  that  a  surety  paid  the  debt 
he  would  have  a  right  to  recover  it  against  his  principal.  The 
creditor,  therefore,  by  receiving  his  debt  from  the  surety  would 
indirectly  deprive  the  debtor  of  the  advantage  that  he  had 
stipulated  to  give  him.  If  the  creditor  had  received  from  his 
debtor  a  consideration  for  the  engagement  to  give  the  stipulated 
delay  of  payment  of  the  debt,  it  would  be  injustice  to  him  to 
force  him  to  pay  it  to  any  one  before  the  day  given.  If  to 
prevent  the  surety  from  suing  the  principal,  the  creditor  refuses 
to  receive  the  debt  from  the  surety  until  the  time  given  to  the 
debtor  for  payment  by  the  new  agreement,  the  surety  must  be 
altogether  discharged,  otherwise  he  might  be  in  a  situation 
worse  than  he  was  in  by  his  contract  of  suretyship.  If  he  be 
allowed  to  pay  the  debt  at  the  time  when  he  undertook  that  it 
should  be  paid,  the  principal  debtor  might  have  the  means  of 
[  *720  ]  repaying  him.  Before  *the  expiration  of  the  extended  period  of 
payment  the  principal  debtor  might  have  become  insolvent.  A 
creditor,  by  giving  time  to  the  principal  debtor,  in  equity, 
destroys  the  obligation  of  the  sureties ;  and  a  court  of  equity 
will  grant  an  injunction  to  restrain  a  creditor,  who  has  given 
further  time  to  the  principal,  from  bringing  an  action  against 
the  surety.  This  equitable  doctrine  courts  of  law  have  applied 
to  cases  arising  on  bills  of  exchange. 

The  acceptor  of  a  bill  of  exchange  is  considered  as  the  principal 
debtor;  all  the  other  parties  to  the  bill  are  sureties  that  fche 
acceptor  shall  pay  the  bill,  if  duly  presented  to  him  on  the  day 
it  becomes  due,  and  if  he  does  not  then  take  it  up,  that  they,  on 
receiving  notice  of  its  non-payment,  will  pay  it  to  the  holder. 
If  the  holder  gives  the  acceptor  further  time  for  payment, 
without  the  consent  of  the  drawer  or  endorsers,  he  discharges 
them  from  all  the  liability  that  they  contracted  by  becoming  parties 
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to  the  bill :  but  delay  in  suing  the  acceptor  will  not  discharge      Philpot 
the  drawers  or  endorsers,  because  such  delay  does  not  prevent      bbiakt. 
them  from  doing  what,  on  receiving  notice  of  non-payment  by 
the  acceptor,  they  ought  to  do ;  namely,  pay  the  bill  themselves. 

The  time  of  pajnnent  must  be  given  by  a  contract  that  is 
binding  on  the  holder  of  the  bill ;  a  contract,  without  considera- 
tion, is  not  binding  on  him ;  the  delay  in  suing  is,  under  such 
a  contract,  gratuitous ;  notwithstanding  such  contract,  he  may 
proceed  against  the  acceptor  when  he  pleases,  or  receive  the 
amount  of  the  bill  from  the  drawer  or  endorsers.  As  the  drawer 
and  endorsers  are  not  prevented  from  taking  up  the  bill  by  such 
delay,  their  liability  is  not  discharged  by  it ;  to  hold  them 
discharged  under  such  circumstances,  would  be  to  absolve  them 
from  their  engagements,  without  any  reason  for  so  doing.  In 
the  case  of  the  partners  of  The  *  Arundel  Bank  v.  Goble,  which  is  [  ^721  ] 
to  be  found  in  a  note  to  Chitty  on  Bills,  296,  and  the  accuracy 
of  which  note  is  proved  by  my  brother's  report  to  us  of  what 
passed  at  the  trial  of  the  cause  before  him,  that  point  is  decided. 
The  acceptor  applied  to  the  holders  for  indulgence  for  some 
months ;  they,  in  reply,  wrote  to  the  acceptor,  informing  him 
that  they  would  give  him  the  time  that  he  required,  but  that 
they  should  expect  interest.  On  a  motion  for  a  new  trial,  the 
Court  of  King's  Bench  held,  that  as  no  fresh  security  was  taken 
from  the  acceptor,  the  agreement  of  the  plaintiffs  to  wait  was 
without  consideration,  and  did  not  discharge  the  drawer.  This 
is  a  stronger  case  than  the  present.  In  our  case  there  is  no 
agreement  for  any  particular  time,  nor  any  consideration  for  the 
giving  the  time  that  was  given  to  the  acceptor. 

If  the  promise  made  by  the  executrix  of  the  acceptor  be 
considered  to  be  a  promise  to  pay  the  debt,  with  interest,  out  of 
the  assets  of  the  executrix,  it  gives  no  claim  to  the  holder  beyond 
what  the  bill  gave  him.  The  executrix  was,  before  that  promise 
was  made,  bound  to  pay  principal  and  interest  out  of  her 
testator's  effects.  If  it  is  to  be  taken  to  be  a  personal  promise  of 
the  executrix  it  is  void  under  the  Statute  of  Frauds,  not  being  in 
writing.  The  holder,  therefore,  had  no  better  security,  nor  any 
advantage  beyond  what  the  bill  had  given  him.  We  hesitated, 
only,  in  consequence  of  what  fell  from  Mr.  Justice  Buller,  in 
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Philpot      Tindal  v.  Brown.     But  in  that  case  there  was  no  notice  by  the 

Bbiant.      holder  to  the  defendant  of  the  dishonour  of   the  note.      The 

opinion  of  Buller  is  not  the  ground  on  which  the  Court  gave  the 

judgment,  and  that  opinion  is  overruled  by  the  case  in  Chitty. 

The  rule  for  a  nonsuit  must  be 

Discharfjed. 


1828.       MACLEAN  V.  DUNN  and  WATKINS,  who  survh^d 
'':i^''  AUSTIN. 

^  ^^^  ^  (4  Bing.  722—729  ;  S.  C.  1  Moore  &  Payne,  761 ;  6  L.  J.  C.  P.  184.) 

If  A.,  without  authority,  makes  a  contract  in  wiiting  for  the  purchase 
of  goods  by  B.,  and  B.  subsequently  ratifies  the  contract,  the  ratification 
renders  A.  an  agent  feufl&ciently  authorised  to  make  the  contract  under 
the  Statute  of  Frauds. 

Where  the  purchaser  of  goods  refuses  to  take  them,  the  vendor,  by 
re-selling  them,  does  not  preclude  himself  from  recovering  damages  for 
the  breach  of  contract. 

This  was  a  special  action  of  assumpsit  for  not  accepting  and 
paying  for  a  quantity  of  Eussian  and  German  wool.  At  the  trial 
before  Best,  Ch.  J.,  London  sittings  after  Michaelmas  Term, 
1826,  the  facts  of  the  case  as  far  as  they  are  material  to  the 
questions  here  noticed,  were  as  follows : 

The  defendants  were  carrying  on  business  in  London  as 
druggists  and  dry-salters,  when  Ebsworth,  a  London  wool-broker, 
met  Watkins  at  Manchester,  near  which  place  Watkins  lived, 
and  on  the  part  of  the  plaintiff  agreed  to  sell  the  defendants  165 
bags  of  Eussian  and  German  wool,  to  be  paid  for  partly  by  145 
bags  of  Spanish  wool,  which,  on  the  part  of  the  defendants,  he 
agreed  to  sell  to  the  plaintiff,  and  partly  by  acceptances  or  cash, 
on  certain  terms  specified  in  the  following  bought  and  sold  note, 
which  he  delivered  to  the  plaintiff's  clerk. 

"Manchester,  28th  March,  1825. 
"  D.  Maclean,  Esq. 

"  Sir, — We  have  sold  for  your  account,  to  Messrs.  Dunn, 

Austin,  Watkins,  &  Co.  166  bags  of  Eussian  and  German  wool, 

viz.  (here  followed  a  specification  of  the  wools  as  in  the  note 

made  out  for  the  defendants,  amounting  to  165  bags  only,  the 


VOL.  XXIX.]       1828.     C.  P.     4  BING.  722— 723.  715 

insertion  of  166  having  been  admitted  on  the  trial  to  have  arisen     Maclean 
by  mistake  in  the  casting,)  after  deducting  the  amount  of  145        dunn. 
bags  of  Spanish  wool  sold  you,  the  balance  to  be  paid  for  by 
an  acceptance  at  four  months,  with  2J  per  cent,  discount,  or  in 
cash  with  5  per  cent,  discount,  at  your  option.     Commission  for 
selling,  1  per  cent. 

**  EbS WORTH  AND  BaDHAM." 

''  Manchester,  28th  March,  1825.  f  ^-'^  ] 

"D.  Maclean,  Esq. 

**  Sir, — We  have  bought  for  your  account,  of  Messrs.  Dunn, 

Austin,  Watkins,  &  Co.,  145  bags  of  Spanish  wool,  viz.  (here 

followed  a  specification  of  145  bags  of  wool,)  the  amount  of  145 

bags  to  be  deducted  from  the  165  bags  of  Eussian  and  German 

wool  bought  of  you  this  day,  and  the  balance  to  be  paid  for  by  an 

acceptance  at  four  months  at  2J  per  cent,  discount,  or  in  cash, 

with   5   per  cent,   discount,   on   the   1st  July,  at  your  option. 

Commission  for  purchasing,  J  per  cent. 

**  Ebsworth  and  Badham." 

This  bought  and  sold  note  was  written  on  one  sheet  of  paper. 

Corresponding  bought  and  sold  notes,  mutatis  mutandis,  were 
made  out  by  Ebsworth  for  the  defendants.  In  these  notes  the 
1st  of  July  was  specified  as  the  day  for  cash  with  discount,  at 
the  end  of  the  sold  note  as  well  as  at  the  end  of  the  bought  note. 
They  were  never  delivered  to  either  of  the  defendants.  Ebsworth, 
however,  made  out  a  memorandum  of  the  contract  in  his  broker's 
book,  called  a  contract-book,  which  was  not  signed  by  him,  and 
shewed  this  memorandum  to  Watkins,  on  the  day  it  was  entered, 
March  28,  1825. 

Watkins  assented  to  the  contract,  provided  Dunn*s  consent 
could  be  obtained.  Ebsworth  had  had  no  previous  communica- 
tion with  Dunn,  but  saw  him  about  the  beginning  of  the  next 
month,  when,  as  Ebsworth  swore  at  the  trial,  Dunn  assented  to 
the  bargain,  and  said  he  was  perfectly  satisfied  with  what  was 
done. 

On  the  19th  of  that  month  Dunn  told  Ebsworth  he  would  have 
nothing  to  do  with  the  contract,  which  Ebsworth  communicated 
to  the  plaintiff. 

Plaintiff,    nevertheless,    in    May    addressed    the  defendants 
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Maclean     collectively  on  the  subject  of  the  delivery  of  the  wool,   when 

DuxN.       Watkins  wrote  and  referred  him  to  Ebsworth,  *who  afterwards, 

[  '724  ]       with  the  assent  of  Watkins,  and  in  the  name  of  the  defendants 

collectively,  sold  and  delivered  sixty-eight  bags  of  the  German 

wool  to  Williamson  and  Jones. 

In  July  the  plaintiff  transmitted  the  invoice  of  the  165  bags  of 
wool  to  Manchester,  addressed  to  the  defendants,  and  requested 
payment  of  what  was  due  to  him. 

In  September  he  requested  them  to  receive  and  pay  for  the 
remainder  of  the  wools  undelivered,  and  gave  notice,  that  unless 
the  account  between  him  and  the  defendants  were  liquidated  by 
the  1st  of  November,  the  wool  remaining  undelivered  would  be 
put  up  to  public  sale  on  that  day,  and  the  defendants  held 
responsible  for  any  loss. 

The  defendants  having  declined  to  receive  them  they  were  sold 
at  a  loss ;  whereupon  the  present  action  was  commenced. 

It  was  objected  at  the  trial,  on  behalf  of  the  defendants,  that 
there  was  no  valid  contract  between  the  parties,  the  broker's 
book  not  having  been  signed,  and  the  bought  and  sold  notes  not 
having  been  delivered  to  each  party ;  that  Ebsworth  having  no 
authority  from  Dunn  at  the  time  of  the  bargain,  was  not  an 
agent  authorized  within  the  meaning  of  the  Statute  of  Frauds  ; 
that  the  bought  and  sold  note  given  to  the  plaintiff  varied  from 
that  made  out  for  the  defendants,  the  latter  specifying  the  1st  of 
July  as  the  day  for  cash  with  discount,  at  the  end  of  the  sold  as 
well  as  of  the  bought  note  ;  the  former  specifying  that  day  only 
at  the  end  of  the  bought  note ;  and  that  the  plaintiff  had  rescinded 
the  contract,  by  the  delivery  of  part  of  the  wool  to  Ebsworth, 
and  the  sale  of  the  remainder. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  for  the  defen- 
dants to  move  the  Court  upon  these  points. 

[  •725  ]  Taddify  Serjt.  accordingly  obtained  a  rule  nisi  to  enter  *a 

nonsuit  or  have  a  new  trial,  on  these  and  sundry  other  questions 
of  law  and  fact. 

W^ith  respect  to  the  alleged  variance,  the  Court  held,  that  as 
the  plaintiff's  bought  and  sold  note  was  all  written  on  the  same 
sheet  of  paper,  the  1st  of  July,  specified  at  the  end  of  the  bought 
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note,  must  be  taken  to  apply  equally  to  the  contract  in  the  sold      Maclean 
note,  and  that  therefore,  the  instrument  corresponded  sufficiently        dunx, 
with  the  bought  and  sold  note  made  out  for  the  defendants. 

If  the  subsequent  ratification  by  Dunn  constituted  Ebsworth, 
by  relation,  an  agent  duly  authorized  within  the  meaning  of  the 
Statute  of  Frauds,  at  the  time  of  the  contract,  a  bought  and  sold 
note  having  been  made  out  and  signed  by  him  on  the  part  of  the 
defendants,  his  delivering  it  to  them  and  his  signing  the  contract 
book  would  not  be  essential  to  the  validity  of  the  contract : 

It  is  only  necessary,  therefore,  to  report  what  was  said  on 
the  points,  whether  a  person  who  makes  a  contract  for  another, 
without  due  authority,  becomes,  on  the  ratification  of  the  contract 
by  the  party  to  be  charged,  a  sufficient  agent  to  bind  him,  within 
the  meaning  of  the  Statute  of  Frauds,  and  whether  the  disposal 
by  the  vendor,  of  goods  sold,  with  a  view  to  prevent  further  loss 
upon  the  vendee's  refusing  to  receive  them,  be  a  rescinding  of 
the  contract. 

Wilde  and  Russell,  Serjts.  for  the  plaintiff : 

The  Statute  of  Frauds  does  not  affect  the  principle  which 
regulates  contracts  made  by  an  agent,  with  respect  to  which  a 
subsequent  ratification  is  equivalent  to  a  previous  authority. 
Here  there  was  not  only  such  a  ratification,  but  the  case  is  taken 
out  of  the  statute  by  a  delivery  of  the  goods.  Bulky  goods  need 
not  all  be  delivered  at  the  same  time,  but  according  to  con- 
venience, and  any  unequivocal  act  of  control  over  the  portion 
delivered,  is  equivalent  to  a  delivery  and  acceptance  of  the  whole : 
*Chaplin  v.  Rogers.^  In  Hinde  v.  Wliitehouse,X  even  a  construe-  [  •726  ] 
tive  delivery  by  samples  was  held  to  vest  the  property  in  the 
buyer,  and  sufficient  to  satisfy  the  statute;  and  from  acts  of 
assent,  an  authority  might  be  presumed :  Ward  v.  Evans.% 
Merely  acting  on  the  agent's  order  was  sufficient  for  that  purpose: 
Kinnitz  v.  Surry,\\  With  regard  to  the  resale,  it  would  not  pre- 
vent the  plaintiff  from  recovering  damages  for  non-performance  of 
the  contract,  though,  perhaps,  it  might  be  an  answer  to  an  action 

t  6E.  R.  249  (1  East,  192).  ||  Paley,    Vr.    &    Ag.    143,   note, 

t  8  E.  E.  676  (7  East,  jo8).  2nd  edit. 

§  Salk.  442. 
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Macleax     for  goods  sold:    Hagedorn  v.  LaingA     In   Greaves  v.  Ashlin^l  , 
DuxN.        where  it  was  holden  that  the  contract  had  been  rescinded,  the 
vendor  resold  the  goods  within  a  few  days  after   he  had  sold 
them,  although  the  purchaser  had  never  refused  to  carry  the 
contract  into  execution. 

Tadihj  and  Spankie,  Serjts.  contra  : 

Admitting  the  maxim,  oinnis  ratihaJntio  manduto  {equiparatiir, 
under  the  Statute  of  Frauds  the  mandatiun,  where  there  is  no 
delivery  of  the  goods,  must  be  in  writing.  A  ratification  cannot 
make  a  signature. 

But  the  resale  rescinded  the  contract  at  all  events,  and 
deprived  the  i)laintiflF  of  any  right  to  sue.  Greaves  v.  Ashliii 
cannot  be  distinguished  from  the  present  case.  In  that  case 
there  w^as  a  written  contract  for  the  sale  of  goods ;  no  time  was 
specified  for  the  delivery ;  but  although  the  purchaser  had  notice 
that  unless  they  were  taken  away  they  would  be  resold,  it  was 
held  he  had  no  right  on  that' account  to  resell  them. 

Best,  Ch.  J. : 

It  has  been  argued,  that  the  subsequent  adoption  of  the  contract 
by  Dunn  wall  not  take  this  case  out  of  the  operation  of  the 
[  «727  ]  Statute  of  Frauds ;  and  it  has  *been  insisted,  that  the  agent 
should  have  hig  authority  at  the  time  the  contract  is  entered  into. 
If  such  had  been  the  intention  of  the  Legislature,  it  would  have 
been  expressed  more  clearly  ;  but  the  statute  only  requires  some 
note  or  memorandum  in  writing,  to  be  signed  by  the  party  to 
be  charged,  or  his  agent  thereunto  lawfully  authorised  ;  leaving 
us  to  the  rules  of  common  law,  as  to  the  mode  in  which  the 
agent  is  to  receive  his  authority.  Now,  in  all  other  cases,  a 
subsequent  sanction  is  considered  the  same  thing  in  effect  as 
assent  at  the  time.  Omnis  ratihahitio  retrotrahitur  et  mandato 
cequiparatur :  and  in  my  opinion,  the  subsequent  sanction  of  a 
contract  signed  by  an  agent,  takes  it  out  of  the  operation  of  the 
statute  more  satisfactorily  than  an  authority  given  beforehand. 
Where  the  authority  is  given  beforehand,  the  party  must  trust 
to  his  agent ;  if  it  be  given  subsequently  to  the  contract,   the 

t  6  Taunt.  162.  %  14  R.  R.  771  (3  Camp.  426). 
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party  knows  that  all  has  been  done  according  to  his  wishes.  Maclean 
But  in  Kinnitz  v.  Siirryf  where  the  broker,  who  signed  the  dunn. 
broker's  note  upon  a  sale  of  com,  was  the  seller's  agent,  Lord 
Ellenborough  held,  that  if  the  buyer  acted  upon  the  note,  that 
was  such  an  adoption  of  his  agency  as  made  his  note  sufficient 
within  the  Statute  of  Frauds :  and  in  Soanies  v.  Spencer, \  where 
A.  and  B.,  being  jointly  interested  in  a  quantity  of  oil,  A.  entered 
into  a  contract  for  the  sale  of  it,  without  the  authority  or  know- 
ledge of  B.,  who,  upon  receiving  information  of  the  circumstance, 
refused  to  be  bound,  but  afterwards  assented  by  parol,  and 
samples  were  delivered  to  the  vendees ;  it  was  held,  in  an  action 
against  the  vendees,  that  B.'s  subsequent  ratification  of  the 
contract  rendered  it  binding,  and  that  it  was  to  be  considered  as 
a  contract  in  writing  within  the  Statute  of  Frauds.  That  is  an 
express  decision  on  the  point,  that  under  the  Statute  of  Frauds 
*the  ratification  of  the  principal  relates  back  to  the  time  when  [  •728  ] 
the  agent  made  the  contract. 

Then,  with  regard  to  the  resale,  it  seems  clear  to  me,  that 
it  did  not  rescind  the  contract.  It  is  admitted  that  perishable 
articles  may  be  resold.  It  is  difficult  to  say  what  may  be  esteemed 
perishable  articles,  and  what  not :  but  if  articles  are  not  perish- 
able, price  is,  and  may  alter  in  a  few  days,  or  a  few  hours.  In 
that  respect  there  is  no  difference  between  one  commodity  and 
another.  It  is  a  practice,  therefore,  founded  on  good  sense,  to 
make  a  resale  of  a  disputed  article,  and  to  hold  the  original 
contractor  responsible  for  the  difference.  The  practice  itself 
affords  some  evidence  of  the  law,  and  we  ought  not  to  oppose  it, 
except  on  the  authority  of  decided  cases.  Those  which  have 
been  cited  do  not  apply.  Where  a  man,  in  an  action  for  goods 
sold  and  delivered,  insists  on  having  from  the  vendee  the  price 
at  which  he  contracted  to  dispose  of  his  goods,  he  cannot,  perhaps, 
consistently  with  such  a  demand,  dispose  of  them  to  another ; 
but  if  he  sues  for  damages  in  consequence  of  the  vendee's  refusing 
to  complete  his  contract,  it  is  not  necessary  that  he  should  retain 
dominion  over  the  goods :  he  merely  alleges  that  a  contract  was 
entered  into  for  the  purchase  of  certain  articles,  that  it  has  not 
been  fulfilled,  and  that  he  has  sustained  damage  in  consequence. 

t  24  R.  B.  631  (1  Dowl.  &  Ry.  32). 
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Maclean     There  is  nothing  in  this  which  requires  that  the  property  should 
DuKN.       be  in  his  hands  when  he  commences  the  suit ;  and  it  is  required 
neither  by  justice,  nor  by  the  practice  of  the  mercantile  world. 

In  actions  on  the  warranty  of  a  horse,  it  is  the  constant  practice 
to  sell  the  horse,  and  to  sue  to  recover  the  difference.  The  usage 
in  every  branch  of  trade  is  equally  against  the  objection  which 
has  been  raised  on  the  part  of  the  defendants.  It  is  urged, 
indeed,  that  in  contracts  entered  into  by  the  East  India  Company, 
the  power  of  resale  is  expressly  provided  for,  in  case  the  vendee 
[  •729  ]  should  refuse  to  perform  his  contract.  *That  is  only  ex  aimn* 
danti  cauteln,  and  it  has  never  been  decided  that  a  resale  of  the 
goods  is  a  bar  to  an  action  for  damages  for  non-performance  of 
a  contract  to  purchase  them  :  the  contrary  has  been  held  at  Nisi 
Prius.  But,  without  referring  to  a  Nisi  Prius  case  as  authority, 
we  are  anxious  to  confirm  a  rule  consistent  with  convenience  and 
law.  It  is  most  convenient  that  when  a  party  refuses  to  take 
goods  he  has  purchased,  they  should  be  resold,  and  that  he  should 
be  liable  to  the  loss,  if  any,  upon  the  resale.  The  goods  may 
become  worse  the  longer  they  are  kept ;  and,  at  all  events,  there 
is  the  risk  of  the  price  becoming  lower. 

Rule  discharged  A 

t  Park,  J.  took  no  part  in  the  hearing  or  decision  of  the  case. 
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LUCAS,  THOMPSON,  DAVIS,  BULL,  T.  LINGHAM,        i828. 
AND  EICKE  V.   NOCKELLS.t  ^—' 

(4  Bing.  729—749;  1  CI.  &  Fin.  438-494;  S.  C.  1  Moore  &  Payne,  783;      ^^^'' 
10  Bing.  157  ;  2  Young  &  Jervis,  304 ;  3  Man.  &  Scott,  627.)  ^^^ 

Plaintiff,  a  ship-owner,  agreed  by  charter-party  with  T.  to  take  on       *^^''^  ^°* 
board  any  goods  which  T.  should  ship,  and  convey  them  from  Van       ^ 
Diemen's  Land  to  London.    T.  covenanted  to  pay  freight  at  the  rate  of         Lord/ 
]  OS.  per  ton  per  month,  ten  days  after  the  delivery  of  the  cargo,  and         r  ^29  1 
then  consigned  a  cargo  to  defendants  by  a  bill  of  lading,  under  which 
they  or  their  assigns  were  to  pay  freight  as  per  chai'ter. 

T.,  being  indebted  to  defendants,  they,  on  the  arrival  of  the  ship  in 
liOndon,  sued  out  a  writ  otfl,  fa,y  and  took  the  cargo  forcibly  from  the 
ship,  exhibiting  the  sheriff's  warrant  to  the  captain :  they  did  not  sell 
under  the  fi,  fa.,  but  afterwards  made  affidavit  at  the  custom-house  that 
they  landed  the  cargo  as  the  importers. 

Plaintiff  having  sued  them  in  trespass  for  entering  his  ship  and  taking 
the  cargo,  and  to  a  justification  tmder  the  writ,  having  replied  de  injuria 
absque  residua  causae,  and  having  new-assigned  that  the  defendant  took 
the  goods  for  other  purposes  than  those  mentioned  in  the  pleas,  Held, 
that  it  was  competent  to  the  Judge  to  leave  it  to  the  jury  to  say, 
whether  the  goods  were  hand  fide  taken  under  the  execution,  or  whether 
the  execution  was  resorted  to  as  a  colour  to  enable  the  defendants  to  get 
possession  of  and  land  the  cargo  as  importers,  without  subjecting  them- 
selves to  the  claim  or  question  that  might  have  arisen  if  they  had 
accepted  them  under  the  bill  of  lading. 

This  judgment  was  afi&rmed  by  the  House  of  Lords. 

Error  on  a  bill  of  exceptions. 

Nockells,  the  plaintiff  below,  declared  in  trespass  for  breaking 
and  entering  his  ship,  making  a  noise  and  *di8turbance  in  it  for  [  *780  ] 
two  days,  breaking  open  the  hatches,  entering  the  hold,  and 
taking  a  large  quantity  of  oil,  whalebone  fins,  hides,  &c.  in  the 
possession  of  the  plaintiff  below,  on  board  the  ship,  and  on 
which  he  had  a  lien  to  the  amount  of  6,000Z.  for  freight,  due  to 
him  as  owner  of  the  vessel,  and  for  carrying  away  and  converting 
the  goods  to  their  own  use,  whereby  plaintiff  below  was  deprived 
of  his  lien,  and  lost  his  freight. 

Second  count,  for  taking  possession  of  his  ship  and  goods. 

Third,  for  taking  out  of  a  certain  other  ship  the  goods  of  the 
plaintiff  below. 

Tiie  defendants  below  (Lucas  and  Thompson  jointly,  and  the 

t  See  this  case  cited  in  judgment      v.  Braughton  (1882)  L.  E.  9  Ind.  App. 
of  the  Judicial  Committee  in  Sinclair      172. — R.  C. 
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Lucas  others  severally)  justified  the  trespass  under  a  judgment  recovered 
NocKELLs.  in  the  Court  of  King's  Bench,  by  R.  Hopley,  G.  H.  Lingham, 
and  T.  Lingham,  against  one  Nathaniel  Thornton,  for  a  debt  of 
20,000Z.  and  costs,  upon  which  a  testatum  fi.  fa.  was  sued  out, 
directed  to  the  sheriff  of  Middlesex,  and  indorsed  to  levy 
6,000/.  besides  expenses,  which  writ  was  delivered  to  Lucas  and 
Thompson,  sheriff  of  Middlesex,  to  be  executed,  who  made  out 
their  warrant  in  writing  to  Davis  and  Bull,  commanding  them 
that  of  the  goods  and  chattels  of  Thornton  they  should  cause  to 
be  made  the  debt  and  costs  aforesaid.  It  was  then  averred,  that 
at  the  time  when,  &c.  there  were  divers  goods  and  merchandizes 
belonging  to  Thornton  on  board  the  ship  in  the  declaration 
mentioned,  and  that  Davis  and  Bull  being  bailiffs  (assisted  by 
T.  Lingham  and  Eicke),  before  the  return  of  the  writ,  entered 
into  the  ship,  seized  Thornton's  goods  and  merchandizes,  sold 
them,  and  by  the  sale  made  and  levied  the  amount  of  1,950/. 
towards  satisfaction  of  the  debt  and  costs  aforesaid. 

The  plaintiff  below  replied  that  the  defendants  below  of  their 
[  •7>u  ]       own  wrong,  and  without  the  residue  of  the  *cause  by  them  in 
their  plea  alleged,  committed  the  said  trespasses. 

He  also  new-assigned  that  the  defendants  below,  for  other 
purposes  than  those  mentioned  in  the  pleas,  entered  the  ship, 
and  took  the  goods,  and  that  more  violence  was  resorted  to  than 
was  necessary.     Upon  all  which  issue  was  joined. 

At  the  trial  before  Lord  Tenterden,  Ch.  J.,  London  sittings 
after  Trinity  Term,  1826,  it  appeared  that  the  plaintiff  below 
was  owner  of  the  ship  Emerald ;  that  by  a  charter-party  of  the 
8th  August,  1822,  executed  at  Port  Jackson,  New  South  Wales, 
by  the  son  of  the  plaintiff  below,  under  a  power  of  attorney,  (and 
reciting  a  former  charter-party  of  April,  1821,  by  which  the 
plaintiff  below  did  grant,  and  to  freight  let,  and  Nathaniel 
Thornton  did  hire  and  take  to  freight  all  the  said  ship  Emerald 
for  the  term  of  a  year  from  May  1st,  1821,  with  an  agreement 
that  if  the  ship  should  be  employed  more  than  a  year,  she  should 
be  paid  for  at  the  rate  of  a  guinea  per  ton  per  month,  reciting, 
also,  that  the  parties  had  agreed  and  did  agree  to  put  an  end  to 
and  determine  that  charter-party  and  enter  into  a  fresh  one),  the 
plaintiff  below  and  William  Elliott,  the  master  of  the  ship,  jointly 
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and  severally  covenanted  with  Nathaniel  Thornton  as  follows,  Lucas 
that  is  to  say,  "'that  the  ship  should  be  made  ready  and  fitted,  Nockells. 
and  should  take  on  board  all  such  goods  as  N.  Thornton  should 
tender  to  William  Elliott,  and  should  with  all  convenient  dispatch 
proceed"  with  her  cargo  to  London,  and  should  discharge  at 
London,  to  Thornton  or  his  assigns;  Thornton  covenanting  to 
pay  "  freight  at  the  rate  of  15/?.  per  ton  per  month,"  ten  days 
after  the  delivery  of  the  cargo. 

Under  this  charter-party,  a  cargo  of  oils,  furs,  hides,  &c.  was 
shipped  by  Thornton,  at  Van  Diemen's  Land,  for  London,  and 
Elliott  signed  a  bill  of  lading,  by  which  this  cargo  was  to  be 
delivered  to  Messrs.  Hopley  and  Linghams,  or  their  assigns,  "  he 
or  they  paying  freight  *for  the  same  as  per  charter,  with  primage  [  *732  ] 
and  average  accustomed." 

Li  June,  1823,  the  ship  arrived  at  Gravesend,  when  G.  H. 
Lingham  went  on  board,  and  after  enquiring  about  the  cargo, 
and  receiving  letters  from  Thornton,  said  he  wished  the  ship  to 
go  to  Brewer's  Quay ;  the  plaintiff  below  insisted  on  going  into 
the  London  Docks,  but  after  shewing  Lingham  the  ship's  mani- 
fest, by  which  the  goods  were  consigned  to  Hopley  and  Linghams, 
agreed  that  the  ship  should  go  to  Brewer's  Quay,  if  Hopley  and 
Linghams  would  pay  freight  for  the  cargo  according  to  the  first 
charter-party.  The  plaintiff  below  afterwards  offered  to  take 
freight  at  the  lower  rate  mentioned  in  the  second  charter-party, 
but  Lingham  made  no  answer.  After  the  ship  had  been  reported 
at  the  custom-house,  plaintiff  below  informed  Hopley  of  that 
circumstance,  and  offered  to  deliver  the  cargo  where  Hopley  and 
Linghams  pleased,  if  they  would  agree  to  pay  the  freight :  but 
Hopley  said  he  would  give  no  promise,  and  after  some  alterca- 
tion, said  to  the  plaintiff  below,  "  I  will  make  something  of  you 
before  I  have  done  with  you."  On  the  3rd  of  July,  Hopley  and 
Linghams,  who  were  creditors  of  Thornton  to  a  considerable 
amount,  issued  the  Jieri  facias  mentioned  in  the  declaration, 
Thornton  being  in  embarrassed  circumstances ;  and  on  the  4th, 
T.  Lingham,  accompanied  by  Eicke,  his  attorney,  and  Bull  and 
Davis,  the  sheriff's  ofiicers,  entered  the  ship  with  the  sheriff's 
warrant,  which  they  exhibited  to  the  plaintiff  below,  and  although 
required   by  him   to  leave  the  ship,  broke  open  the  hatches, 
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Lucas  which  had  been  closed  to  prevent  them  from  taking  the  cargo, 
NocKBLLs.  And  proceeded  to  unload  it  from  that  time  to  the  17th,  by  which 
day  the  whole  was  unloaded.  When  the  sheriff's  officers  came 
on  board,  the  captain  of  the  ship  told  the  plaintiff  below  he 
thought  he  was  wrong  in  detaining  the  cargo,  as  the  freight  was 
not  due  till  ten  days  after  the  delivery ;  plaintiff  below  said,  "  He'd 
[  *783  ]  ♦be  damned  if  he  cared,"  and  ordered  the  captain  not  to  allow 
the  cargo  to  be  taken.  The  captain  had  signed  three  bills  of 
lading,  one  of  which  he  gave  to  the  plaintiff  below,  and  left  the 
other  two  with  Thornton.  Hopley  and  Linghams  indemnified 
the  sheriff,  and  it  was  proved  that  Davis  had  said  the  sale  of  the 
cargo  taken  out  produced  1,9502. 

On  the  4th  July  Hopley  and  Linghams  presented  a  memorial 
to  the  commissioners  of  customs,  as  follows:  "Honoubable 
Sirs, — We  have  in  the  ship  Emerald,  from  New  South  Wales, 
260  casks  of  train  oil,  which  we  have  paid  duty  on,  and  are 
desirous  of  landing  at  the  legal  quays." 

On  the  10th  July,  the  captain  of  the  ship  made  affidavit  at  the 
custom-house  that  the  cargo  (describing  it)  was  British  propert}% 
and  to  this  affidavit  was  annexed  another,  as  follows : — 

''Thomas  Lingham,  for  self  &  Co.,  importers,  maketh  oath 
that  the  within-mentioned  cargo  is  British  property." 

On  the  7th  of  August,  Hopley  and  Linghams  annexed  to  a 
catalogue  of  the  cargo  for  sale  by  auction,  a  certificate  that  the 
lots  had  been  imported  within  twelve  months;  had  not  been 
previously  sold  or  parted  with ;  and  that  that  was  the  first  sale. 

They  also  addressed  a  note  to  the  auctioneer  as  follows  :  **  We 
appoint  you  to  buy  for  our  account  this  day  the  following  goods, 
at  the  prices  annexed,  being  our  property."  This  was  concluded 
by  a  description  of  the  cargo.  These  two  latter  instruments  were 
left  by  Hopley  and  Linghams  at  the  excise-office,  and  the  cargo 
was  put  up  to  sale  by  auction,  under  their  direction,  on  the 
7th  of  August. 

The  Chief  Justice  charged  the  jury  that  he  was  of  opinion 

that  the  possession  of  the  ship  was  in  the  plaintiff  below  at  the 

time  of  the  execution,  and  that  the  question  for  their  considera- 

[  •734  ]      tion  was,  whether  the  goods  *were  really  and  bond  fide  taken  by 

virtue  of  the  said  writ  of  execution;   if  they  were,  the  verdict 
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ought  to  be  for  the  defendants  below ;  or,  whether  the  execution  Lucas 
was  had  recourse  to  merely  as  a  colour  to  enable  the  defendant  xockbllb. 
Lingham,  and  his  partners,  who  were  the  consignees,  to  take 
said  goods,  and  so  get  possession  of  them,  and  land  them  as 
importers,  without  subjecting  themselves  to  the  claim  or  question 
that  might  have  arisen  if  they  had  accepted  them  under  the  bill 
of  lading;  in  which  latter  case  the  verdict  ought  to  be  for  the 
plaintiff  below.  Whereupon  the  counsel  on  the  part  of  defendants 
below  objected,  first,  that  the  question  proposed  by  the  Chief 
Justice  for  the  consideration  of  the  jury  was  not  open  for  their 
consideration  upon  the  pleadings  in  the  cause ;  for  if  there  was 
ground  for  imputing  fraud,  it  ought  to  have  been  specially 
replied ;  and,  secondly,  that  none  of  the  counts  mentioned  in  the 
declaration  had  been  proved,  and  that  the  Chief  Justice  ought 
to  direct  the  jury  upon  the  evidence  so  produced  as  aforesaid,  that 
the  possession  of  the  said  ship  was  not  at  the  time  of  the  entering 
the  same  by  defendants  below,  by  law  vested  in  the  plaintiff 
below,  and  that  the  plaintiff  below  had  no  lien  on  the  said  goods, 
and,  consequently,  that  plaintiff  below  was  not  competent  to 
maintain  the  action.  Upon  these  objections  a  bill  of  exceptions 
was  tendered  and  signed,  and  the  jury  gave  their  verdict  for  the 
plaintiff  below,  with  damages  1,950Z. 

Three  points  were  proposed  for  argument  in  this  case. 

First,  whether  the  plaintiff  below,  notwithstanding  the  charter- 
party,  had  still  sufficient  possession  of  the  ship  to  maintain  an 
action  of  trespass. 

Secondly,  whether  he  had  a  lien  on  the  goods  seized  in  respect 
of  which  he  could  sue  in  trespass  for  an  illegal  seizure  of  them. 

Thirdly,  whether  upon  the  pleadings  in  this  cause  it  was  com- 
petent to  the  Lord  Chief  Justice  to  leave  it  *to  the  jury  to  say,  [  ♦tss  ] 
whether  the  goods  were  bond  Jide  taken  under  the  writ  of  execu- 
tion, or  whether  the  execution  was  resorted  to  as  a  colour  for 
taking  them,  not  to  effect  a  levy  by  virtue  of  the  execution,  but 
with  a  view  to  land  them  without  subjecting  the  defendants  below 
to  the  claim  of  the  plaintiff  below  for  freight. 


F.  Pollock  for  the  defendants  below  admitted  that  the  plaintiff 
below  had,  notwithstanding  the  charter-party,  sufficient  possession 
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Lucas  of  the  ship  to  maintain  trespass  for  nominal  damages  against 
KocKBLLs.  wrong-doers  :  SaviUe  v.  Campion,}  Christie  v.  Lewis: I  and  the 
second  point,  therefore,  touching  the  lien,  was  only  argued  with 
a  view  to  the  reduction  of  damages  in  case  the  third  should  be 
decided  against  the  defendants  below.  He  contended  that  the 
plaintiff  below  had  no  lien,  because  the  freight,  according  to  the 
terms  of  the  charter-party,  was  not  payable  till  ten  days  after  the 
delivery  of  the  goods,  and  a  stipulation  for  dealing  on  credit 
is  destructive  of  a  right  to  lien  :  Hutton  v.  Bragg. %  In  Haiti  v. 
Mitchell, .  where  a  shipwright  in  the  Thames  had  taken  a  ship 
into  his  dock  to  repair  without  any  express  agreement  for 
immediate  payment,  credit  being  given  by  the  usage  of  the  trade 
to  the  owner  of  the  ship  in  such  cases,  Lord  Ellenborough  held 
the  shipwright  had  no  lien. 

But,  thirdly,  the  defendants  below  were  not  wrong-doers.  Ik 
is  admitted  on  the  pleadings  that  the  goods  seized  belonged  to 
Thornton ;  that  Thornton  was  indebted  to  Hopley  and  Linghams ; 
and  that  Hopley,  Lingham,  and  the  sheriff's  officer,  when  they 
seized  the  goods,  were  armed  with  a  writ  of  execution,  under 
which  they  were  authorized  to  seize  them  for  a  debt  due  to 
Hopley  and  Linghams.  That  was  a  sufficient  warrant  for  what 
[  *786  ]  they  did  ;  and  the  motive  with  which  they  acted  was  *immaterial, 
and  could  not  be  traversed.  As  the  existence  of  the  writ  was  not 
disputed,  and  as  its  efficacy  could  not  be  disputed,  the  jury  had 
no  authority  to  enquire  into  the  intentions  of  the  parties  who 
were  authorized  to  carry  it  into  effect.  Their  province  was  to 
deal  with  facts,  not  with  intentions  ;  and  even  if  the  defendants 
below  had  avowed  other  motives  for  the  seizure  besides  the  execu- 
tion of  a  writ,  such  a  declaration  would  not  have  affected  the 
validity  of  their  proceedings.  [He  cited  Crowthcr  v.  liainshottom  ;• 
[  •737  J  *  Ex  parte  Wilbran;\\  and  Dr,  Grenville  (Groenielt)  v.  The  College 
of  Physicians.il] 

[  738  J  Campbell,  contra  (having  abandoned  the  claim  in  respect  of 

lien).     *     ♦    * 

t  21  B.  B.  376  (2  B.  &  Aid.  003).  ||  16  B.  B.  765  (4  Cami).  146;. 

X  23   B.   B.   483   (2   Brod.    &   B.  1)  4  B.  B.  540  (7  T.  B.  654). 

410).  tt  o  Madd.  1. 

§  17  B.  B.  431  (7  Taunt.  14).  \X  12  Mod.  386. 
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Pollock  in  reply.     ♦     *     *  Lucas 

V, 
NOCKELLS. 

Best,  Ch.  J.  [delivered  the  judgment  of  the  CouRxt] :  [  740  ] 

The  bill  of  exceptions  raises  three  questions  for  our  decision. 
First,  was  it  competent  to  the  Chief  Justice,  in  this  cause,  to 
leave  it  to  the  jury  to  say,  whether  the  goods  were  really  and 
bond  fide  taken  by  virtue  of  the  writ  of  execution,  or  whether  the 
execution  was  had  recourse  to,  merely  as  a  colour  to  enable  the 
defendants,  Hopley  and  Lingham,  to  get  possession  of  and  land 
the  goods  as  importers,  without  subjecting  themselves  to  the 
claim  that  might  have  arisen,  if  they  *had  accepted  them  under  [  '741  ] 
the  bill  of  lading  ?  Secondly,  whether  the  plaintiff  had  such 
possession  of  the  ship  as  would  enable  him  to  maintain  trespass  ? 
Thirdly,  whether  the  plaintiff  had  any  lien  on  the  goods  for  the 
freight  due  for  bringing  them  from  Van  Diemen*s  Land  to 
London?  The  counsel  for  the  defendants  below  very  properly 
declined  arguing  the  second  question. 

The  charter-party,  by  which  the  ship  was  let  to  freight,  con- 
tained no  terms  conveying  to  the  charterer  the  possession  of  the 
ship.  It  was  a  covenant,  that  the  master  would  bring  in  her  all 
the  goods  that  she  was  capable  of  carrying.  As  the  freight,  by 
the  bill  of  lading,  was  made  payable  according  to  the  terms  of  the 
charter-party,  and  as  by  the  charter-party  no  freight  was  due 
until  ten  days  after  the  delivery  of  the  cargo,  we  think  that  the 
plaintiff  below  had  no  lien  on  the  cargo  for  the  freight.  But 
although  the  plaintiff  below  had  no  lien,  and  although  Hopley 
and  Linghams  were  entitled  to  have  the  cargo  delivered  to  them 
under  the  bill  of  lading,  yet  they  had  no  right  to  take  it  by  force, 
without  producing  the  bill  of  lading,  and  so  avoid  acceding  to  the 
condition  on  which  the  cargo  could  be  claimed  under  the  bill  of 
lading,  namely,  that  of  becoming  responsible  for  the  payment 
of  the  freight,  according  to  the  terms  of  the  charter-party.  The 
special  property  which  the  plaintiff  below  had  in  the  cargo  was 
sufficient  to  support  an  action  of  trespass  against  those  who  took 
it  from  him  without  authority  from  the  owner. 

The  circumstance  of  the  plaintiff  below  having  no  lien  could 

t  This,  although  not  so  explicitly  from  the  report  in  1  Moore  &  Payne, 
stated  in  Bingham's  report,  appears      p.  800. — R.  C. 


/ 


7:30  1828.     C.  P.     4  BING.  744—745.  [r.r. 

Lucas  proper  to  enquire  whether  the  prosecution  and  arresting  were  not 
NocKKLLs.  ^®r®  pretences.  Such  an  enquiry  is  material  for  the  purpose  of 
getting  at  the  real  nature  of  the  transaction,  and  enabling  a  jury 
to  award  proper  damages.  The  virtute  cujus  is  sometimes  a  mere 
inference  of  law,  as.  What  is  the  meaning  of  a  writ,  or  the  extent 
of  authority  given  by  it  ?  In  such  cases  a  question  of  law  is 
raised,  and  there  can  be  no  traverse,  for  that  withdraws  the 
consideration  of  law  from  the  Judges,  and  presents  it  to  the  jury - 
But  the  virtute  aijvs  sometimes  raises  a  mixed  question  of  law 
and  fact ;  and  when  this  is  the  case,  there  may  be  a  traverse, 
for  that  is  the  only  mode  by  which  the  facts  are  to  be  settled  on 
which  the  law  depends.  In  Beal  v.  Smpson,\  Powell,  J.  says, 
"  When  a  matter  of  law  only  is  comprised  in  a  virtute  cujus,  then 
it  is  not  traversable.  But  matter  of  fact  in  the  virtute  ctijua  is 
traversable."  Treby,  Ch.  J,  differed  from  Powell  on  this  point, 
and  said,  **  By  virtue  of  the  writ,"  meant,  by  authority  of  the 
writ,  by  an  operation  of  law  on  the  writ,  without  any  ingredient 
or  mixture  of  matter  of  fact.  The  other  Judges  agreed  with 
Powell,  and  said,  when  the  virtute  cujus  is  mixed  with  fact,  it 

1^  ♦745  ]  may  be  traversed.  It  appears  *from  1  Saund.  23,  that  virtute 
cujus  may  be  traversed,  and  he  refers  in  support  of  this  opinion 
to  Hob.  52,  and  9  Hen.  VI.,  14  &  20.  The  learned  editor, 
Mr.  Serjeant  Williams,  says,  "  When  the  words  virtute  pnetextu, 
per  quod,  &c.  introduce  a  consequence  from  the  preceding  matter, 
they  are  not  traversable.  But  matter  of  law  connected  with 
fact,  or  rather  matter  of  right  resulting  from  facts,  is  traversable.'* 
In  The  Grocers'  Company  v.  The  Archbishop  of  Canterbury,l 
Lord  Chief  Justice  De  Grey  says,  in  giving  the  judgment  of  the 
Court,  **  Law  connected  with  fact  is  clearly  traversable." 

In  this  case  the  plaintiff  below  does  not,  by  his  replication  and 
new  assignment,  deny  the  motive  with  which  the  writ  of  execution 
was  executed,  or  raise  any  question  as  to  the  import  of  the  writ : 
but  says,  **  Although  you  had  a  writ,  you  did  not  use  it ;  you  did 
not  enter  under  the  writ,  and  I  deny  what  you  have  asserted  in 
your  plea,  that  you  sold  the  goods  and  levied  the  debt  by  such 
sale,  and  paid  the  money  so  levied  to  the  other  defendants,  who 
caused  the  writ  to  be  issued  :  on  the  contrary,"  says  the  plaintiff 

t  1  Ld.  Rayin.  410  J  3  Wik.  234. 
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below,  "  Hopley  and  Lingham  took  the  goods  as  indorsees  of  the  Lucas 
bill  of  lading,  and  they  have  made  their  sheriffs  the  instrument  nockells. 
to  give  the  transaction  the  colour  of  an  execution,  that  they 
might  get  the  goods  without  paying  the  freight,  and  oblige  the 
plaintiff  below  to  seek  his  remedy  against  a  charterer,  who 
may  be  out  of  the  reach  of  our  law,  or  may  be  insolvent." 
These  are  facts.  These  were  to  be  submitted  to  the  jury :  not 
with  what  motives  the  writ  was  executed,  but  whether  it  was 
executed. 

It  is  not  necessary  for  us  to  decide  what  would  have  been  the 
effect  on  the  claim  of  the  plaintiff  below  for  freight,  if  the  goods 
had  been  sold  under  the  execution.  *If  they  were  not  taken  and  [  •74o  ] 
sold  under  the  execution,  he  has  a  right  to  take  advantage  of  it, 
and  to  obtain  from  the  real  defendants  the  freight  which  is  justly 
due  from  them  to  the  plaintiff  below. 

In  this  case  the  plaintiff  below  complains  that  the  defendants 
below  took  his  goods  and  converted  and  disposed  of  them  to 
their  own  use.  The  defendants  below  say  that  Hopley  and 
Linghams  had  a  judgment  against  the  consignor  and  owner  of 
the  goods ;  that  on  that  judgment  they  issued  a  writ  of  testatum 
fieri  faciasy  by  which  the  defendants,  the  sheriffs,  were  commande\jl 
that  of  the  goods  of  the  consignor  they  should  cause  to  be  levied 
the  debt  and  damages  due  under  the  judgment,  and  have  the 
money  so  levied  before  our  lord  the  King  at  Westminster ;  that 
the  sheriffs  made  their  warrant  under  that  writ  to  the  defendants, 
the  officers  ;  that  they  entered  and  took  the  goods  in  execution ; 
that  the  sheriffs  sold  them,  and  by  the  sale  levied  1,9502. ;  and 
that  they  paid  the  1,950/.  to  Hopley  and  Linghams,  in  part 
satisfaction  of  their  debt. 

The  substance  of  the  replication  is,  Although  it  is  true  there 
was  such  a  judgment  as  is  pleaded,  although  a  writ  was  sued  out, 
the  defendants  below  did  not  enter  the  ship  to  execute  that  writ. 
They  did  not  proceed  to  sell  the  goods,  as  they  say  they  did. 
They  did  not  levy  the  money  and  pay  it  to  the  plaintiffs  in  the 
execution ;  but  the  goods  were  taken  under  another  authority, 
and  for  a  purpose  different  from  that  of  levying  the  money  due 
to  the  judgment  creditor.  In  the  new  assignment  the  plaintiff 
below  says,  that  the  defendants  below,  for  other  purposes  than 
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LrcAB       those  mentioned  in  the  pleas,  entered  the  ship  and  took  the 

XocKELLs.    goods.    If  the  question  can  be  raised,  whether  the  goods  were 

taken  under  the  bill  of  lading  or  under  the  writ,  these  pleadings 

are  calculated  to  raise  it.    These  put  that  question  directly  in 

issue.     The  question  is  not  raised  by  an  inference  of  law,  from 

[  *747  J  the  writ  only,  but  from  *facts.  If  the  sheriffs'  oflScers  had  a 
warrant,  but  instead  of  proceeding  to  dispose  of  the  goods 
according  to  the  directions  in  the  warrant,  they  took  the  goods, 
intending  to  keep  them  for  their  own  use,  might  not  that  be 
shewn  by  their  conduct  with  regard  to  the  goods,  and  subsequent 
to  their  taking  them  ?    Certainly  it  might. 

In  this  case,  the  manner  in  which  these  goods  were  disposed 
of  after  they  were  taken,  shews  as  plainly  that  they  were  not 
seized  under  the  writ,  as  if  the  officers  who  took  them  had  kept 
them  for  their  own  use.  Instead  of  being  sold  by  the  sheriff, 
and  any  debt  being  levied  by  the  sale,  they  were  handed  over  to 
Hopley  and  Lingham.  Hopley  and  Lingham,  instead  of  taking 
the  goods  as  purchasers  from  the  sheriff,  tell  us  by  their  whole 
conduct,  and  most  distinctly  by  their  oaths,  that  they  obtained 
the  goods  as  importers.  In  such  a  case,  is  not  the  virtute  cujus 
a  mixed  question  of  law  and  facts,  and  so,  according  to  the 
authorities  that  I  have  referred  to,  traversable  ?  Is  it  consistent 
with  common  sense,  to  say,  that  although  some  of  the  defendants 
below  have  sworn  they  were  the  importers  of  the  goods,  and  held 
themselves  out  as  having  the  goods  as  importers,  and  in  no  other 
character,  yet,  because  they  had  a  writ  of  execution  against  the 
consignor,  if  they  dare  to  state  on  the  records  of  a  court  of 
justice,  that  they  possessed  themselves  of  them  by  virtue  of  that 
writ,  they  cannot  be  contradicted,  but  that  to  defeat  justice  their 
plea  must  be  taken  to  be  true,  although  negatived  by  their 
conduct;  although  shewn  to  be  false  by  the  oaths  of  some  of 
those  who  pleaded  it  ? 

It  is  proper  to  take  notice  of  the  cases  that  have  been  cited 
by  the  counsel  for  the  defendants  below.  The  first  that  was 
mentioned  was  Crowther  v.  liamsbottom.  In  that  case  the 
defendants  were  authorised,  by  the  writ  of  justicies^  to  do  all 
that  they  were  charged  to  have  done.     They  were  empowered  to 

[  *748  ]      attach  the  plaintiff  "^by  his  goods,   to  compel  an  appearance. 
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They  did  no  more,  for  the  property  taken  was  returned  on  the        Luoas 
plaintiff's  entering  an  appearance.  Nockklls. 

If  they  used  too  much  violence,  that  should  have  been  new- 
assigned  ;  and  if  they  took  more  property  than  it  was  necessary 
for  them  to  take,  that,  as  Lord  Kenyon  says,  only  rendered  them 
liable  to  an  action  on  the  case  on  the  Statute  of  Marlbridge,  but 
did  not  make  them  trespassers.  Lord  Kenyon  says,  **  If  he  can 
shew  that  he  had  a  legal  justification  for  what  he  did,  that  is 
sufficient.  A  man  may  distrain  for  rent,  and  avow  for  heriot 
service." 

In  the  case  before  us,  the  writ  does  not  justify  all  that  the 
defendants  below  have  done.  In  the  language  of  Lord  Kenyon, 
it  is  not  a  legal  justification  for  what  they  have  done ;  on  the 
contrary,  the  conduct  of  the  defendants  below  is  so  unlike  the 
conduct  required  by  the  writ,  that  the  plaintiff  below  has  a  right 
to  say,  what  was  done  could  not  be  done  in  execution  of  the  writ. 

In  the  case  of  the  distress  mentioned  by  Lord  Kenyon,  it  is 
precisely  the  same  thing  to  the  party  distrained  on  whether  the 
distress  was  for  rent  or  heriot  service,  if  the  property  was  taken 
as  a  distress,  and  treated  as  the  law  requires  that  property  so 
taken  should  be  treated.  In  the  present  case,  the  property  was 
not  treated  as  it  would  have  been  if  it  had  been  taken  under  the 
writ.  The  reason  on  which  the  law  of  distress  is  founded,  is, 
that  if  the  party  has  a  right  to  do  the  act  complained  of,  he  shall 
not  be  deprived  of  the  advantage  which  the  right  gives  him  by 
an  immaterial  misdescription  of  his  right  in  the  pleadings. 

The  only  other  case  cited  is,  Dr,  Groenvelt  v.  Dr.  Burwell  and 
others,  in  12  Mod.  386,  3  Salk.  354,  and  1  Lord  Raymond,  454. 
In  that  case  the  plea  justifies  the  imprisonment,  which  was  all 
that  the  plaintiff  complained  of,  under  a  warrant  from  the 
College  of  Physicians  for  *mala  praxis.  The  replication  does  not  [  *749  ] 
state  any  facts  to  shew  from  the  defendant's  conduct,  that  they 
were  not  acting  under  the  warrant,  but  merely  says,  "  that 
which  they  did  was  done  of  their  own  wrong."  This  justification, 
as  it  is  said  in  the  short  report  of  the  case  in  Salkeld,  was  merely 
denying  the  legality  of  the  warrant;  and  if  he  was  not  taken 
under  the  warrant,  but  for  some  other  cause,  he  should  have 
pleaded  that  cause  specially.    This  was  a  traverse  of  a  matter  of 
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Nock  ELLS. 


law,  namely,  the  legality  of  the  warrant,  and  not,  as  in  the 
present  case,  an  allegation  that  the  writ  was  not  used,  and  would 
not  authorise  the  manner  in  which  the  property  was  disposed  of 
by  the  defendants  below.  Holt,  Ch.  J.  says,  "If  the  plaintiflf 
was  arrested  for  any  other  cause,  and  not  on  this  warrant,  then 
the  plaintiffs  should  have  shewn  the  other  cause."  The  plaintiff 
below,  in  the  present  case,  has  shewn  that  the  goods  were  taken 
for  another  cause ;  he  has  satisfactorily  proved  at  the  trial  that 
they  were  taken  for  another  cause,  and  not  under  the  writ. 

If,  according  to  the  strict  rules  of  pleading,  he  ought  to  have 
shewn  the  particular  cause  for  which  they  were  taken,  it  is  too 
late  to  take  advantage  of  that  formal  defence. 

The  cases  on  which  the  counsel  for  the  defendants  below  relies, 
are  distinguishable  from  that  which  we  are  now  called  on  to 
decide.  This  was  an  attempt  to  abuse  the  process  of  the  Court, 
by  suing  it  out  for  the  purpose  of  defeating  the  plaintiff's  claim 
to  freight. 

We  afl&rm  the  judgment  of  the  Court  below. 

Judgment  for  plaintiff  below. 


43«,  494.  ] 
[  '450  ] 


1832—3.  [A  Writ  of  Error  having  been  brought,  upon  the  above  judgment, 

[  1  CL  &  Fin.  i^^o  the  House  of  Lords  and  argued, 

Lord  Tenterden  (Deputy  Speaker)  having  stated  the  pleadings 
and  the  facts  as  set  out  in  the  bill  of  exceptions],  *put  a  question 
to  the  Judges  in  the  following  form  :  "  Was  it  competent  in  law, 
on  these  pleadings,  for  the  plaintiff  to  shew  at  the  trial,  in 
maintenance  of  his  action,  that  the  acts  of  the  defendants  were 
not  really  done  under  or  in  execution  of  the  writ,  but  for  another 
purpose,  under  another  claim,  and  that  the  writ  and  the  pro- 
ceedings under  it  were  a  mere  colour  and  contrivance  to  get 
possession  of  the  goods?" 

Questions  were  afterwards  framed,  formally  stating  the  plead- 
ings, the  evidence,  and  the  point  raised  by  the  bill  of  exceptions, 
and  requiring  the  opinions  of  the  Judges  thereon. 

Their  Lordships  required  time  to  consider.  Judgment  was 
accordingly  postponed. 


451  ] 
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On  the  25th  June,  1833,  the  Judges  delivered  their  opinions  in        Lucas 
the  following  order :  Nockells. 


BosANQUET,  J.  [answered  the  question  in  the  affirmative.] 

Pakke,  J.  [in  the  negative.]  [  458  ] 

Gaselee,  J.  [continuing  of  the  opinion  in  which  he  concurred        [  469  ] 
in  the  Court  below,  answered  the  question  in  the  afl&rmative.] 

LiTTLEDALE,  J.,   [in  effoct  answered  the  question  in  the  afl&r-        [  *7i  ] 
mative,  being  of  opinion  *that  whether  the  goods  were  taken  in       [  '^81  ] 
execution  under  the  writ,  was  a  matter  of  fact  to  be  inquired  of 
by  the  jury,  and  the  evidence  referred  to  in  the  bill  of  exceptions 
was  admissible  in  support  of  the  negative  of  the  issue.] 

Batley,  B.  [after  an  elaborate  exposition  of  the  question  of 
pleading,  concluded  as  follows :]  *My  opinion  is,  that  upon  the  [  '489  ] 
traverse  absque  residuo  causcey  it  was  competent  to  the  plaintiff  to 
shew  that  the  acts  of  the  defendant  were  not  really  done  under 
or  in  execution  of  the  writ,  but  for  another  purpose,  under 
another  claim,  and  that  the  writ  and  the  proceedings  under  it 
were  a  mere  colour  and  contrivance  to  get  possession  of  the 
goods ;  and  that  what  the  writ  required,  viz.  to  cause  the  debt 
for  which  the  judgment  was  obtained  to  be  made,  was  never 
■effected  or  attempted :  and  this  being  my  opinion,  it  is  unneces- 
sary to  say  anything  upon  the  new  assignment.  I  will  only 
observe,  that  unless  the  plaintiff  proves  more  trespasses  than  the 
plea,  if  unanswered,  necessarily  covers,  he  cannot  both  reply  to 
the  plea  and  new  assign ;  he  may  do  either,  not  both. 

Lord],Wynford  :t  1833. 

June  25. 

Your  Lordships  must  feel  grateful  to  the  Judges  for  the  trouble         

they  have  taken  to  examine  into  this  intricate  case.  It  is,  how- 
over,  only  intricate  or  difficult  on  the  point  with  respect  to  the 
pleadings ;  for  with  regard  to  the  justice  of  the  case,  it  is 
impossible  that  any  man  who  has  filled  the  office  of  Judge,  I 

t  The  title  under  which  the  former  Chief  Justice  Best  sat  in  the  House. 
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Lucas  had  almost  said,  that  any  man  whatever,  could  for  a  moment 
KocKELLs.  doubt.  I  hope  that  after  a  short  time  your  Lordships  will  not  be 
troubled  with  more  of  these  questions  upon  pleading ;  I  hope  that 
the  bill  now  passing  through  the  Legislature  will  be  adopted,  and 
that  the  Judges  will  be  enabled  to  prevent  in  future  the  justice  of 
the  case  from  being  defeated  by  any  accidental  error  of  form  in 

[  ^490  1  the  pleadings.  If  your  Lordships  *were  to  reverse  this  judgment, 
justice  would  be  defeated  by  formal  objections,  arising  on  the 
pleadings,  and  every  one  must  lament  such  a  result.  One  of  the 
learned  Judges  has  said,  that  he  could  not  refer  to  the  statements 
in  the  bill  of  exceptions.  That  is  true ;  questions  are  put  by  your 
Lordships  upon  the  law  of  the  case,  and  the  learned  Judge  has 
truly  stated  that  he  could  not  say  whether  the  plaintiff  would  be 
injured  or  not,  for  the  Judges  are  not  supposed  to  be  informed  of 
the  particular  facts  of  the  case  on  which  their  opinions  in  point 
of  law  are  required  by  this  House.  Your  Lordships  are  under  no 
such  restriction  ;  you  may  look  at  the  bill  of  exceptions,  and  there 
you  will  see  enough  to  convince  you  that  the  plaintiff  in  the  Court 
below  would  be  grievously  injured  if  he  was  not  held  entitled  to 
recover.  One  of  the  learned  Judges  has  spoken  of  the  judgment 
of  a  late  Chief  Justice  in  the  Court  below.  My  Lords,  I  am  that 
late  Chief  Justice ;  I  have  already  delivered  a  judgment  in  this 
case ;  and  I  now  state,  that  if  the  opinions  of  a  majority  of  the 
Judges  were  against  me  at  this  moment,  I  should  do  what  on 
other  occasions  I  have  done,  I  should  advise  your  Lordships  to 
act  on  the  opinion  of  the  majority  of  the  Judges  and  against 
mine.  There  would  be  no  certainty  in  law  if  that  course  was  not 
pursued.  But  I  am  happy  to  say,  that  a  majority  of  the  Judges 
concurred  with  the  opinion  I  formed  five  years  since  in  the  Court 
below.  I  am  sorry  that  the  case  has  been  so  long  pending,  and 
I  hope  that  that  evil  will  soon  be  remedied.  The  case  has  been 
decided  in  the  Court  of  Exchequer  Chamber  by  eight  Judges ; 
only  one  of  that  eight  now  remains  to  assist  your  Lordships  ;  all 
the  rest  have  either  retired  from  the  Bench  or  gone  to  receive  the 
reward  of  their  virtuous  and  useful  lives.     The  case  was  in  the 

[  ♦491  ]  first  instance  tried  before  Lord  Tenterden,  and  his  *judgment  has 
been  confirmed  by  eight  Judges  in  the  Exchequer  Chamber. 
Four  out  of  the  five  now  consulted  by  your  Lordships  are  of  the 
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same  opinion,  and  but  for  the  opposing  opinion  of  one  learned  Lucas 
Judge,  the  judgment  of  thirteen  Judges  would  have  been  imani-  nockbllb. 
mous.  For  that  one  learned  Judge  I  have  the  greatest  possible 
respect,  so  much  so  indeed,  that  if  this  was  a  question  upon  the 
merits  or  justice  of  the  case,  and  that  learned  Judge  differed 
as  he  now  does  from  the  rest  of  his  brethren,  I  should  not  make 
the  recommendation  which  I  am  about  to  make  to  your  Lord- 
ships. [His  Lordship  here  stated  the  facts  of  the  case,  and  then 
said  :]  In  my  opinion  there  has  been  a  dishonest  and  fraudulent 
attempt  on  the  part  of  the  defendants  to  possess  themselves  of 
these  goods,  and  this  attempt  has  besides  been  accompanied  by 
an  abuse  of  the  process  of  a  court  of  justice.  If  the  goods  were 
properly  seized,  it  was  the  duty  of  the  sheriff  to  sell  them,  and 
with  the  money  thus  raised  to  pay  the  sum  for  which  the  levy 
was  ordered.  Instead  of  that,  Hopley  and  Lingham,  who  were 
the  real  parties  (for  the  sheriff  acted  in  ignorance  of  the  facts  and 
under  the  direction  of  these  persons)  conducted  themselves  as  if 
they  were  the  proprietors  of  the  goods,  and  one  of  them  swore 
that  he  was  the  importer.  That  is  not  dealing  with  the  goods  as 
the  law  would  have  dealt  with  them,  and  it  is  clear  throughout 
that  the  only  object  in  making  use  of  the  process  of  the  law  on  this 
occasion,  has  been,  to  enable  the  defendants  to  cheat  the  plaintiff. 
It  is  not  possible  that  any  man  can  doubt  what  is  the  justice  of 
the  case.  The  plaintiff  then  is  entitled  to  a  verdict  if  there  is  no 
rule  of  law  against  him,  and  this  brings  me  to  consider  the  legal 
difficulties  of  the  case.  This  is  an  action  of  trespass,  in  which  the 
plaintiff  states  that  the  defendants  entered  his  ship  and  unlaw- 
fully took  his  goods.  *The  defendants  admit  that  they  have  [  ^492 1 
taken  the  goods,  but  they  say  that  it  was  under  an  execution 
against  a  person  of  the  name  of  Thornton,  to  whom  the  goods 
belonged.  But  Thornton  had  assigned  his  possessory  right  in 
these  goods  to  the  defendants,  in  consideration  of  the  defendants 
paying  freight  for  them ;  they,  however,  think  proper  to  treat 
them  as  the  goods  of  Thornton,  and  they  go  on  to  allege,  as  a 
justification  of  the  trespass,  these  important  facts :  [The  noble 
Lord  here  stated  the  allegations  of  the  return  of  the  writ,  the 
seizure,  and  the  sale  of  the  goods,  &c.]  The  plaintiff  states,  in 
foply*  that  the  defendants  committed  the  trespass  in  the  intro- 
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Lucas  ductory  part  of  the  plea  mentioned,  without  the  cause  alleged, 
NocKKLLs.  &c.  The  fact  is,  that  the  defendants  sold  the  goods  on  their  own 
account,  and  the  sherifif  received  instructions  from  them,  that  if 
the  goods  did  not  fetch  a  certain  sum,  persons  whom  they  men- 
tioned were  to  bid  for  and  buy  them  in.  The  chief  difficulty  here 
is,  whether  the  virtute  ciijus  is  traversable.  That  question  has 
been  well  explained  in  the  cases  cited.  If  the  viHivte  ctijus  raises 
a  mere  inference  of  law,  it  is  not  traversable.  That  is  a  rule  of 
good  sense.  But  if  under  this  form  of  words  a  question  of  fact 
is  raised,  that  question  can  only  be  tried  by  those  who,  by  the 
Constitution,  are  judges  of  the  fact — by  a  Jury.  The  defendants 
say,  that  they  were  entitled  to  take  these  goods  under  the  writ, 
and  that  all  they  did  was  done  under  the  writ.  It  is  true  that 
they  entered  the  ship  by  virtue  of  the  writ,  but  they  did  not  do 
all  the  other  things  by  the  same  authority.  The  learned  Judge 
to  whom  I  have  before  referred  has  said,  that  what  was  done 
afterwards  is  not  now  in  question  upon  these  pleadings.  I 
confess,  my  Lords,  that  I  have  my  doubts  upon  that  point.  The 
sheriff  had  not  done  his  duty  when  he  had  merely  seized  the 
[  *493  ]  goods.  His  duty  required  him  to  sell  *them  and  to  deliver  over 
the  money  to  the  party  at  whose  suit  the  writ  issued.  It  was 
necessary  for  him,  if  he  justified  under  the  writ,  to  shew  that  he 
had  not  partly,  but  wholly,  done  his  duty  under  that  writ.  The 
defendants  have  themselves  put  the  plea,  raising  that  question  of 
fact  upon  the  record,  and  they  have  no  right  to  object  to  the 
other  party  shewing  whether  that  plea  is  true  or  not.  The  cases 
in  12  Modem  and  in  the  Term  Beports  warrant  this  doctrine.  I 
fully  subscribe  to  those  cases.  If  a  man  has  a  writ  which  affords 
him  a  complete  justification  for  all  that  has  been  done,  though  he 
has  not  done  it  with  the  view  of  obeying  the  exigency  of  the 
writ,  yet  having  that  authority,  his  justification  is  made  out. 
Suppose  one  man  knew  that  another  had  committed  felony,  and 
should,  for  private  reasons,  indict  that  other ;  though  his  motives 
in  doing  so  might  be  most  malicious,  he  would  be  justified  if  he 
proceeded  exactly  according  to  the  forms  of  law.  In  all  the  cases 
where  the  writ  which  the  party  has  had,  has  been  a  justification 
for  all  that  he  has  done,  he  has  followed  it  exactly.  If  therefore, 
the  sheriff  was  completely  justified  by  the  writ  in  all  that  he  has 
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done  in  this  case,  I  should,  though  I  might  lament  it,  advise  your  Luoas 
Lordships  to  set  aside  the  judgment.  But  he  is  not  so  justified,  nockbllb. 
The  writ  told  him  to  enter  and  sell.  Did  he  ?  No,  he  seized 
the  goods  and  handed  them  over  to  the  party  at  whose  suit  the 
writ  issued.  Taking,  as  I  do,  this  view  of  the  case,  it  would  be  a 
waste  of  your  Lordships'  time  for  me  to  go  further  in  criticising 
all  the  cases  that  have  been  quoted.  If  your  Lordships  concur 
with  me,  you  will  aflSrm  the  judgment  of  the  Court  below. 

The  next  question  is,  whether  your  Lordships  will  add  anything 
on  the  subject  of  costs.  If  it  were  possible  that  you  could 
approve  of  the  conduct  of  the  parties  in  *swearing  that  this  was  [  '494  ] 
their  property,  when  they  had  seized  it  as  the  property  of 
another ;  if  it  were  possible  that  you  could  approve  of  any 
merchants  attempting  to  get  property  by  cheating  others  (I  can 
use  no  softer  term)  out  of  goods,  which,  though  they  might  be  of 
trifling  value  in  New  South  Wales,  were  not  so  in  England ;  I 
say,  if  it  were  possible  that  any  noble  Lord  could  approve  of  such 
conduct,  I  should  say  nothing  about  the  costs.  But  I  know  that 
none  of  your  Lordships  can  do  so.  The  country  is  indebted  for 
the  state  in  which  its  commerce  is,  to  the  confidence  reposed  in 
the  integrity  of  British  merchants.  That  commerce  would  be  no 
longer  what  it  is,  if  that  confidence  were  impaired.  I  submit 
that  it  is  fit,  therefore,  that  in  all  the  cases  in  which  conduct 
appears  to  have  been  observed  that  is  likely  to  have  the  effect  of 
making  men  withdraw  that  confidence,  your  Lordships  should 
mark  your  disapprobation  of  it.  I  say  again,  that  if  my  learned 
brother  Pabke  doubted  upon  the  justice  of  the  case  instead  of 
merely  doubting  upon  the  law,  I  should  not  ask  your  Lordships 
to  do  what  I  now  propose.  But  he  does  not;  and  standing, 
therefore,  as  I  do,  upon  the  authority  of  Lord  Tenteeden,  one  of 
the  most  learned  Judges  that  ever  sat  in  a  court  of  justice,  and 
one  whose  love  of  strict  and  impartial  justice  was  combined  with 
a  temper  in  its  administration  that  no  man  ever  exceeded  ;  I  say, 
standing  upon  his  authority  and  on  that  of  seven  of  the  Judges 
of  the  Court  of  Exchequer  Chamber,  and  of  four  of  those  who 
have  now  delivered  their  opinions  to  your  Lordships,  I  think  I 
may  safely  recommend  you  to  affirm  this  judgment,  with  2D0L 

Judgment  affirmed  accordingly, 
47—2 
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1826.  DANCER  V.  HASTINGS.! 

yo9. 7. 

(12  Moore,  34—36 ;  S.  C.  4  Bing.  2 ;  5  L.  J.  C.  P.  3.) 

*•      •*  In  replevin,  the  defendant  made  cognizance  as  bailiff  of  R.  W.  for 

rent  in  aiToar  from  the  plaintiff  under  a  demine  from  R.  W.  On  the 
production  of  the  lease  under  which  the  plaintiff  held,  R.  W.  was 
describod  as  a  receiver,  appointed  by  the  Court  of  Chancery,  and  the 
rent  was  made  payable  to  him  or  any  future  receiver :  Held,  that  R.  W. 
was  entitled  to  distrain  for  rent  in  aiTear ;  and  that  the  plaintiff  was 
estopped  by  his  own  deed  from  pleading  nan  tetiuiL 

This  was  an  action  of  replevin  for  taking  the  plaintiff's  goods. 
The  defendant  made  cognizance,  and  acknowledged  the  taking  as 
the  bailifif  of  one  Richard  Walker,  because  the  plaintiff  held  as 
tenant  to  the  said  Richard  Walker,  by  virtue  of  a  demise  thereto- 
fore made  to  the  plaintiff  by  him  the  said  Richard  Walker,  at  the 
yearly  rent  of  1701. ;  and  that,  because  one  year's  rent  was  in 
arrear,  the  defendant,  as  bailiff  of  the  said  Richard  Walker,  took 
the  said  goods,  &c.,  as  for  and  in  the  name  of  a  distress,  for  the 
arrears  of  such  rent,  &c.  The  plaintiff,  among  other  pleas  in 
bar,  pleaded  non  tenuit ;  on  which  issue  was  Joined. 

At  the  trial  before  Burrough,  J.  at  the  last  Assizes  for  Berkshire, 
the  only  question  was,  whether  the  plaintiff  was  tenant  to  Walker: 
and  in  order  to  shew  the  title  of  the  latter,  a  lease  was  given  in 
evidence,  bearing  date  the  Ist  October,  1814,  made  between  the 
said  Richard  Walker,  (therein  described  as  the  receiver  of  the 
rents  and  profits  of  the  estate  and  premises  thereby  demised,  and 
appointed  by  an  order  of  the  High  Court  of  Chancery,  bearing 
date  the  28th  March,  1811,  in  a  cause  which  was  then  pending 
in  the  said  Court,  and  in  which  one  Flower  was  the  plaintiff,  and 
one  Susannah  Walker  was  the  defendant),  of  the  one  part;  and 

t  The   report   of   this   case   here  in  the  judgment  of  this  case  as  well 

given  from  12  Moore  is  referred  to  as  in  the  judgment  of  the  Exchequer 

by   the   Lord    Chakcellor  (Lord  Chamber  delivered  by  Kelly,  C.  B. 

Chelmsford)  in  Jolly  v.  Arbuthnot,  in  Morton  v.  Woods  (1869)  9  B.  &  S. 

4  Do  O.  &  J.  224  ;    28  L.  J.   Ch.  6oO,  L.  R.  4  Q.  B.  293,  38  L.  J.  aB. 

547,  551,  as  more  satisfactory  than  81. — B.  C. 
the  report  in  Bingham.   It  is  followed 
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the  plaintiff  in  this  suit,  of  the  other ;  and  it  was  expressed  in  Dancer 
the  lease,  that,  in  consideration  of  the  rents  and  covenants  to  be  Hastings. 
paid  and  performed  by  Dancer,  the  plaintiff  in  this  suit,  he, 
Walker,  in  pursuance  of  the  said  order,  demised  the  premises 
in  question  to  the  plaintiff  for  the  term  of  fourteen  years ;  the 
plaintiff  yielding  and  paying  to  Walker,  or  any  future  receiver 
or  receivers,  the  yearly  rent  of  170Z.  It  was  also  proved  that 
Walker  was  still  receiver  of  the  estate. 

The  jury  foimd  a  verdict  for  the  defendant;  leave  being  reserved        [  36  1 
to  the  plaintiff  to  move  to  set  it  aside,  and  that  a  verdict  might 
be  entered  for  him  for  the  usual  damages,  in  case  the  Court 
should  be  of  opinion  that  the  distress  could  not  be  supported. 

Peake,  Serjt.  now  applied  for  a  rule  nisi,  accordingly  : 

The  defendant  should  have  made  cognizance  under  the  party 
beneficially  entitled  to  the  estate,  and  not  under  the  receiver 
appointed  by  the  Court  of  Chancery.  The  question  in  fact  is — 
whether  the  plaintiff  holds  as  tenant  to  Walker,  or  to  the  party 
beneficially  entitled  to  the  premises  ?  In  law,  the  plaintiff  cannot 
be  said  to  hold  of  Walker,  who  is  merely  the  receiver  of  the  rents; 
and  he  is  so  described  in  the  lease ;  and  although  he  might 
demise  in  that  character,  yet  he  can  only  receive  the  rents  for 
the  benefit  of  those  who  are  beneficially  interested  in  the  estate. 
It  mg.y  perhaps  be  said,  that  the  plaintiff  is  estopped  from  denying 
his  tenancy  under  Walker,  by  virtue  of  the  lease  which  he  has 
executed ;  and  if  Walker  had  demised  in  his  own  name,  without 
describing  himself  as  receiver,  it  might  have  been  sufficient,  as, 
in  that  case,  the  plaintiff  could  not  plead  non  tenuit ;  but,  on  the 
face  of  the  lease.  Walker  appears  only  in  his  character  of  receiver, 
and  demises  eo  nomine,  under  an  order  of  the  Court  of  Chancery. 
Or,  if  the  plaintiff  had  covenanted  to  pay  rent  to  Walker  personally, 
and  not  as  receiver,  the  present  question  would  not  have  arisen ; 
and  although  he  might  have  sued  on  the  covenant,  he  could  not 
have  a  right  to  distrain ;  for,  it  is  an  established  rule,  that  no 
one  can  distrain  but  the  party  who  is  entitled  to  the  reversion. 
In  Cutting  v.  Derby, \  in  an  action  for  double  the  annual  value  of 
a  farm,  for  holding  over  under  the  statute  4  Geo.  II.  c.  28,  it  was 

t  2  Sir  W.  Bl.  1075. 
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Dahobr      held,  that  a  notice  to  the  tenant  to  quit  under  the  statute  might 

HABTIK08.     "^  *given  previously  to  the  expiration  of  the  lease ;  but  there  the 

[  •se  ]       notice  was  given  by  the  person  entitled  to  the  reversion  ;  and,  if 

it  had  been  given  by  a  receiver,  as  such,  it  is  doubtful  whether 

it  would  have  been  sufficient. 

Best,  Ch.  J. : 

It  is  too  much  to  contend,  in  a  case  where  a  lease  is  granted 
by  A.  B.  to  G.  D.,  and  C.  D.  takes  and  occupies  under  such  lease, 
that  he  can  afterwards  turn  round  and  say  that  A.  B.  is  not 
entitled  to  receive  the  rent. 

BURROUOH,  J. :  + 

I  thought  at  the  trial  that  the  plaintifif  was  estopped  by  his 
own  deed  from  denying  that  he  held  under  Walker.  He  was  a 
party  to  the  lease,  and  his  right  to  demise  was  admitted  by  the 
plaintiff  in  the  first  instance. 

Gaselee,  J. : 

As  it  was  proved  at  the  trial  that  Walker  was  still  the  receiver, 

and  the  right  of  the  party  who  may  be  ultimately  entitled  to  the 

property  is,  perhaps,  not  yet  determined ;  if  we  were  to  hold  that 

the  receiver  who  granted  the  lease  could  not  distrain,  the  plaintiff 

would  not  be  bound  to  pay  rent  to  any  one,  although  he  expressly 

covenanted  to  pay  the  rent  to  Walker,  when  he  executed  the 

lease. 

Rule  refused* 

t  Mr.  Justice  Park  was  at  chambers. 
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MAKY  ADAMS,  Widow,  and  Others,  v.  JOHN  PEEKS        ^^24/ 

'  '  '  Dee.  18, 20, 

LAVENDEK  and  Others.  24. 

(McCleland  &  Younge,  41—67.)  [  41  1 

Bonds  by  the  husband  upon  marriage,  to  pay  to  trustees,  in  his  life- 
time, or  immediately  after  his  death,  500^.,  in  trust,  (subject  to  their  own 
costs,  charges,  and  expenses,)  for  his  wife  for  life,  and  after  her  death, 
for  their  issue,  and  in  default  of  issue,  for  his  wife  for  her  own  use.  By 
his  will,  the  husband,  first  directing  full  payment  of  all  his  just  debts, 
gave  her  1,000/.  absolutely,  payable  within  six  months  after  his  decease, 
together  with  other  valuable  legacies :  the  bequest  of  the  1,000/.  is 
neither  a  performance,  nor  satisfaction  of  the  obligation  to  pay  the  500/. 

A  legacy  to  a  married  woman  is  not  sufficiently  reduced  into  the 
husband's  possession  by  a  suit  instituted  for  the  same  in  their  joint 
names,  and  a  decree  for  an  account,  so  as  to  bar  her  right  of  surviyor- 
ship,  on  her  husband's  death :  and  payment  of  the  legacy  by  the 
husband's  executors  to  the  widow  was  decreed. 

It  seems  that  in  such  a  suit,  by  analogy  to  a  judgment  at  law,  a 
decree  for  actual  payment  would  not  have  a  greater  effect. 

Richard  Adams,  deceased,  previous  to  his  marriage  with  Mary 
Adams,  entered  into  a  bond,  dated  November  28th,  1789,  to 
plaintiffs  Bayliss  and  Wheeley,  their  executors,  administrators, 
and  assigns,  in  the  penal  sum  of  1,0002. ;  and  after  reciting  the 
then  intended  marriage,  and  that  said  R.  Adams  would  be  entitled 
to  a  portion  with  M.  Adams,  then  Mary  Muscott,  spinster,  of 
400/- ;  the  condition  of  the  bond  was  such,  that  in  case  the 
intended  marriage  took  effect,  then,  if  the  said  R.  Adams,  his 
heirs,  executors,  or  administrators,  should,  within  six  months 
next  after  the  solemnization  thereof,  pay,  or  procure  to  be  paid, 
to  plaintiffs  Bayliss  and  Wheeley,  or  the  survivor  of  them,  his 
executors,  administrators,  or  assigns,  500/.  (upon  trust,  that  they, 
or  the  survivor  of  them,  his  executors,  administrators,  or  assigns, 
should,  with  all  convenient  speed,  with  the  consent  of  said  R.Adams, 
and  M.  Adams,  or  the  survivor  of  them,  place  out  the  said  sum 
of  5002.  to  interest,  and  from  time  to  time  call  in  and  replace 
the  said  sum  of  500Z.  to  interest  to  said  R.  Adams,  ♦if  he  should  [  **2  ] 
require  the  same,  upon  his  own  bond,  during  his  life,  or  upon 
some  real,  or  other  personal  security,  as  could  be  reasonably 
gotten  for  the  same :  and  upon  trust,  to  pay  the  interest  and 
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product  of  said  sum  of  SOOZ.  unto  said  R.  Adams,  or  permit  him 
to  receive  the  same  for  his  life ;  and  after  his  decease,  in 
case  M.  Adams  should  survive  him,  upon  trust  to  pay  the  interest, 
and  product  thereof  to  M.  Adams,  or  permit  her  to  receive  the 
same  ;  and  after  the  decease  of  the  survivor  of  them,  upon  trust 
to  pay  said  sum  of  SOOZ.  unto,  and  amongst,  the  children  of  the 
said  marriage,  in  manner  therein  mentioned ;  and  in  default  of 
issue,  then  upon  further  trust,  to  call  in,  and  pay  said  sum  of 
SOOZ.  unto  the  survivor  of  them,  the  said  R.  Adams,  and  M.  Adams, 
and  the  executors,  and  administrators  of  such  survivor,  to,  and 
for  his,  and  their  own  use,  and  benefit ;  and  upon  further  trust, 
to  re-pay  themselves  all  such  costs,  charges,  and  expenses,  as 
they  should  be  put  to  in  the  execution  of  the  trusts  reposed  in 
them :)  then  the  obligation  was  to  be  void. 

The  marriage  took  effect  in  January,  1790,  and  the  portion 
in  the  bond  mentioned  was  duly  received  by  said  E.  Adams. 

In  pursuance  of  the  covenant,  mentioned  in  the  bond  of 
28th  November,  1789,  R.  Adams  executed  to  Bayliss  and  Wheeley 
another  bond,  dated  7th  December,  1791,  in  the  penal  sum  of 
1,000Z.,  with  condition  to  be  void,  on  payment  by  said  R.  Adams, 
his  heirs,  executors,  or  administrators,  to  the  trustees  Bayliss  and 
Wheeley,  their  executors,  administrators,  or  assigns,  of  the  sum 
of  SOOZ.,  either  in  the  life  of  said  R.  Adams,  or  immediately  after 
his  decease,  with  lawful  interest  from  his  death  till  paid,  without 
fraud,  or  further  delay. 

R.  Adams,  by  his  will,  dated  March  2Sth,  1821,  after  directing 
that  all  his  just  debts  should  be  fully  paid,  gave  and  bequeathed 
unto  defendants  Lavender  and  Churchill,  (amongst  other  things,) 
all  his  household  goods  and  furniture,  Opiate,  &c.,  &c.,  on  trust 
for  his  wife,  M.  Adams,  during  her  life ;  and  after  her  decease, 
upon  certain  trusts  :  and  he  also  gave  unto  said  defendants, 
their  executors,  administrators,  and  assigns,  all  his  monies  in  the 
public  funds,  upon  trust  to  raise,  and  pay  thereout,  1,000Z.  sterling 
unto  his  wife,  within  six  months  after  his  decease,  for  her  own 
absolute  benefit ;  and  also  to  pay  the  dividends,  interest,  and 
annual  produce  of  all  the  residue  of  his  several  stocks,  unto 
his  wife  during  her  life,  for  her  separate  benefit,  independent 
of  any  coverture  she  might  be  under  at  the  time,  and  after  her 
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decease,  to  stand  possessed  of  the  said  residue  upon  the  trusts       Adams, 

thereinafter  declared  thereof;  and  testator  also  gave  unto  said  v. 

defendants,  their  executors,  administrators,  and  assigns,  a  messuage    L-^^^^^^^- 

or  tenement,  in  his  own  occupation,  held  by  lease,  in  trust  for  his 

wife  during  her  hfe,  (if  his  estate  therein  should  so  long  continue,) 

she  keeping  the  same  in  repair,  and  subject  to  the  rents,  covenants, 

and  agreements  in  such  lease  reserved,  and  after  her  decease  upon 

further  trusts :  and  after  divers  specific  bequests,  said  testator 

gave  his  residuary  personal  estate  unto  (late)  defendant,  John  Beck, 

and  appointed  defendants  Lavender  and  Churchill  executors  of 

his  will. 

Testator  died  in  August,  1822,  without  having  altered,  or 
revoked  his  will,  and  without  issue,  leaving  his  wife,  and  Beck, 
his  residuary  legatee,  surviving  him.  The  executors  entered  into 
possession  of  testator's  personal  estate  and  effects  to  an  amount 
more  than  sufficient  for  the  discharge  of  all  his  debts,  and 
specific  bequests,  all  of  which  they  paid,  except  as  is  hereinafter 
mentioned. 

Richard  Turberville,  deceased,  uncle  of  M.  Adams,  by  his  will 
dated  November  10th,  1789,  bequeathed  to  her  by  the  description 
of  her  maiden  name,  she  being  then  unmarried,  200/.  payable 
twelve  months  after  the  decease  of  his  wife :  and  said  E.  Turberville 
died  in  March,  1793,  leaving  his  wife  surviving  him ;  and  his 
wife  died  in  July,  1801.  Some  time  after  the  death  of  the  wife, 
a  suit  was  *instituted  in  this  Court  by  R.  and  M.  Adams  [  *44  ] 
and  others,  against  plaintiff  Bayliss,  and  another  person  (since 
deceased,)  for,  (amongst  other  things,)  payment  of  said  legacy  of 
200Z.  with  interest,  to  R.  and  M.  Adams,  in  right  of  the  latter ; 
and  W.  Bayliss,  as  the  only  surviving  executor,  admitted  assets 
more  than  sufficient  to  pay  the  same  ;  and  a  decree  was  obtained 
in  Trinity  Term,  1816,  for  establishing  the  will,  and  carrying  the 
trusts  thereof  into  execution,  and  directing  that  the  deputy  remem- 
brancer should  take  an  account  of  the  debts  and  legacies,  and 
state  what  might  remain  unpaid,  and  compute  interest  thereon. 
But  no  further  proceedings  were  had  in  the  suit  during  the 
lifetime  of  R.  Adams.  Bayliss,  as  the  surviving  executor  of 
Turberville,  was  just  upon  the  point  of  paying  the  200Z.,  with 
interest,  to  R.  Adams,  when  he  died  ;   but  he  had  since  that 
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event  paid  the  same  to  defendants,  Lavender  and  Gharchill, 
who  claimed  to  be  entitled  to  it,  as  part  of  their  testator's  assets. 

The  legacy  of  l,000i.  to  M.  Adams  was  duly  paid.  The  sum 
of  500/.  secured  to  M.  Adams,  upon  her  marriage,  was  never 
raised,  or  paid  to  her  or  the  trustees. 

The  bill,  after  stating  applications  to  the  defendants  for  payment 
of  the  500Z.  and  200/.  with  interest,  respectively,  and  refusals, 
charged  allegations  by  the  defendants — that  the  legacy  of  1,000Z. 
was  intended  by  the  testator,  as  a  performance,  or  satisfaction  of 
the  bonds,  and  the  agreement  entered  into  by  him  upon  his 
marriage,  and  that  M.  Adams  ought  to  make  her  election  between 
the  same  and  the  5002.  :  and  that  the  legacy  of  200/.  became 
vested  in,  and  the  absolute  property  of,  R.  Adams,  either  as  a 
purchaser  of  the  same  under  his  marriage  settlement,  or  by  virtue 
of  his  marital  rights. 

The  bill  charged  that  the  testator  had  intended  the  legacy  of 
1,000Z.  as  a  benefit  to  M.  Adams,  independent  of  any  claim  she 
might  have  under  the  bonds,  and  that  according  to  the  true 
construction  of  his  will,  it  was  payable  *at  all  events ;  and  that 
she  was  also  justly  entitled  to  the  sum  of  500/.  with  interest,  at 
6  per  cent,  per  annum,  from  the  death  of  the  testator  :  that, 
according  to  the  true  construction  of  the  bonds,  B.  Adams  was  to 
be  considered  a  purchaser  of  such  property  only,  as  M.  Adams 
was  entitled  to  at  the  time  of  the  execution  thereof,  and  not  as 
the  purchaser  of  any  future  accessions  :  that  the  legacy  of  200Z. 
was  the  chose  in  action  of  M.  Adams,  and  could  never  become  the 
absolute  property  of  her  late  husband,  unless  he  had  reduced 
the  same  into  possession  :  that  he  never  did  reduce  the  same 
into  possession  in  his  life-time,  and  that  it  therefore  survived  to 
M.  Adams,' and  ought  now  to  be  paid  over  to  her,  with  interest ; 
but  that  defendants.  Lavender  and  Churchill  alleged,  they  could 
not  act  safely  in  the  premises  without  the  sanction  of  the  Court. 

The  prayer  of  the  bill  was  for  an  account  and  payment  of  what 
was  due  for  principal  and  interest  upon  the  bonds ;  and  that  it 
be  declared  by  the  Court  that  the  legacy  of  200/.  was  the  chose 
in  action  of  M.  Adams,  and  survived  to  her,  and  that  it  might  be 
paid  to  her  with  interest,  &c. 

The  answer  of  the  defendants  admitted  all  the  facts,   but 
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submitted  to  the  judgment  of  the  Court,  whether  plaintiff, 
M.  Adams,  ought  not  to  be  put  to  her  election:  whether 
B.  Adams  was  not  to  be  considered  a  purchaser  of  accessions 
of  property:  whether  R.  Adams,  in  his  lifetime,  did  not,  by 
suing  for  the  legacy  of  200/.,  suflSciently  denote  his  intention  of 
reducing  the  same  into  his  own  possession,  and  whether  the 
circumstance  of  the  same,  not  having  been  actually  paid  into  his 
hands,  was  not  to  be  considered  as  merely  accidental. 

[After  argument,  the  Lord  Chief  Baron  said  that,  as  the 
points  were  of  general  importance,  he  wished  to  look  into  the 
cases  before  giving  judgment.] 

Alexander,  C.  B.  : 

Two  questions  have  been  debated  in  this  cause  :  one,  whether 
a  gift  by  way  of  legacy  can  be  a  satisfaction  of  a  debt  due  from 
the  testator  to  the  legatee  ?  the  other,  whether  a  wife  is  entitled 
by  survivorship  to  a  *legacy  which  devolved  upon  her  during  the 
coverture ;  and  for  recovering  which  a  suit  had  been  instituted 
by  her  husband  in  their  joint  names,  and  a  decree  had  been 
obtained,  during  his  life,  for  an  account  merely,  as  I  take  it 
to  be,  and  not  for  actual  payment  of  the  money  due.  In  con- 
sidering the  first  question,  it  is  necessary  to  state  the 
instruments  upon  which  it  arises.  (His  Lordship  then  read 
the  material  provisions  of  the  bonds  of  November,  1789,  and 
December,  1791,  and  of  E.  Adams's  will,  particularly  remarking 
on  the  direction  in  the  last,  for  the  payment  of  all  the  testator's 
just  debts,  and  on  the  last  trust  mentioned  in  the  first  instru- 
ment.) In  effect  there  were  no  children  of  the  marriage.  Then 
the  question  is,  whether  the  benefits  given  by  the  will,  par- 
ticularly the  1,000Z.,  are  payable  to  the  widow,  as  well  as  the 
500/.  secured  by  the  marriage  bonds,  that  is,  whether  she  is  to 
take  both. 

In  the  discussion  of  questions  of  this  nature,  two  descriptions 
of  cases  have  occurred.  The  one  consists  of  what  are  called 
cases  of  performance,  the  other  of  cases  of  satisfaction.  The 
general,  and  common  case  of  the  former  is,  where  there  has  been 
a  covenant  by  the  husband  to  leave,  or  to  pay  to  his  wife  a  sum 
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of  money  at  his  death,  and  he  dies  intestate ;  and  his  wife's  dis- 
tributive share  of  his  property  under  the  statute  is  equal  to,  or 
more  than  the  sum  stipulated  by  the  covenant :  in  that  case  he 
is  held  to  have  performed,  through  the  operation  of  the  law,  what 
he  had  covenanted  to  do.  The  other  case  is  where  the  wife  takes 
a  benefit,  to  an  equal  or  greater  extent,  under  the  husband's  will, 
to  which  the  same  reasoning  is  not  applicable.  But  although 
the  bequest  is  not  a  performance,  still  it  may  be  inferred  that 
the  testator  intended  it  as  a  satisfaction  of  the  covenant,  so  as  to 
raise  a  case  of  election.  The  present  case  has  been  resembled 
to  each  of  those.  However  it  is  clearly  not  a  case  of  perform- 
ance. In  order  to  explain  the  distinct  nature  of  satisfaction,  and 
of  performance,  I  cannot  use  better  language  than  that  of  the 
Master  op  *the  Eolls,!  in  Goldsmid  v.  Gold^mid  :l  "Satis- 
faction supposes  intention ;  it  is  something  different  from  the 
object  of  the  contract,  and  substituted  for  it;  and  the  question 
always  arises,  was  the  thing  done,  intended  as  a  substitute  for 
the  thing  covenanted?  a  question  entirely  of  intent,  but  with 
reference  to  performance,  the  question  is,  has  that  identical  act, 
which  the  party  contracted  to  do,  been  done?"  Taking  that 
strict  view  of  the  case,  it  seems  hardly  possible  to  contend,  that 
a  sum  of  money  bequeathed  to  the  widow,  to  be  paid  six  months 
after  the  testator's  death,  is  an  actual  performance  of  an  obliga- 
tion, to  pay  her  another  sum  in  the  testator's  Ufe-time,  or 
immediately  after  his  death.  Performance  therefore  appears 
to  be  out  of  the  question :  it  remains  to  be  considered,  whether 
this  is  a  case  of  satisfaction,  for  which  opinion  there  is  certainly 
much  more  colour.  It  is  agreed,  that  when  a  case  of  satisfaction 
arises,  it  is  always  a  case  of  intention.  In  this  instance,  the 
husband,  being  indebted  by  bond  to  Bayliss  and  Wheeley  in 
500Z.,  in  trust  for  his  wife,  if  she  survived  him  without  issue ; 
(except  that  they  had  a  right  to  retain  out  of  it  their  own 
charges,)  gives  his  wife  by  his  will  1,000L,  saying  nothing  about 
the  bond.  The  question  is,  whether  upon  established  principles, 
he  is  to  be  considered  as  having  intended  this  in  satisfaction  of 
the  500/.  The  general  rule  formerly  was,  that  where  a  person 
indebted  to  another,  bequeathed  to  that  other  a  sum  as  large,  or 

+  Sir  T.  Plumer.  t  IS  R.  R.  60  (1  Swanst.  211,  219). 
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larger  than,  without  noticing,  the  debt,  the  legacy  might  be 
deemed  a  satisfaction  of  the  debt ;    it  could  not  extinguish  the 
debt,  but  it  might  oblige  the  creditor  to  elect.     But  courts  of 
equity  have  been  somewhat  dissatisfied  w^ith  the  generality  of 
that  rule,  and  thinking  that  it  sometimes  worked  injustice,  have 
been  disposed  to  contract  it  within  as  narrow  limits  as  principles 
would  admit.     If  the  legacy  be  less  than  the  debt.,  it  is  not  con- 
sidered as  a  part-satisfaction,  although  in  the  event  of  intestacy, 
a  distributive  *share  under  the  statute,!  to  the  same  amount, 
would  be  held  as  a  part-performance.     A  difference  in  the  time 
of  payment,  rendering  the  legacy  in  that  respect,  not  so  beneficial 
as  the  debt,  is  a  circumstance  held  to  take  the  case  out  of  the 
general  rule.     For  that  proposition,  Haynes  v.  MicoX  has  been 
cited;  and  it  has  been  nearly  admitted  in  the  argument,  that 
Haynes  v.  Mico  is  almost  precisely  this  case :   but  in  fact  this  is 
a  much  stronger  case.    In  order  to  get  rid  of  the  effect  of  Haynes 
V.  Micoy  other  cases  were  stated,  in  which  it  was  said,  that  it  had 
been  in  substance,  or  rather  almost,  overruled.     I  think  myself 
bound  to  examine  what  truth  there  is  in  that  proposition,  because 
if  Haynes  v.  Mico  remains  uncontradicted,  I  do  not  feel  myself 
bold  enough  to  overturn  Lord  Thurlow's  decision.      Haynes 
V.   Mico  was  not  the  first   case   of   that    kind:    it  seems  to 
have  been  preceded  by  Clark  v.  Sewell,  which  was  decided  by 
Lord  Haedwicke.§     (His  Lordship  stated  the  circumstances  of 
that  case,  and  quoted  the  following  passage  from  the  judgment. 
"  But  the  point  of  time,  it  is  said,  is  so  trifling,  it  being  only 
a  month,  that  no  regard  should  be  paid  to  it.    But  though  a 
small  one,  yet  it   is   a  circumstance  that  the  plaintiff  has  a 
right  to  lay  hold  on,  to  take  this  out  of  the  cases  that  have 
been  deemed  a  satisfaction.     For  according  to  the  rule  of  this 
Court,  a  legacy  that  ought  to  be  deemed  a  satisfaction,  must 
take   place  immediately  after  the  death  of  the  testator ;    for 
the  debt,  whether  of  a  principal  sum,  or  interest,  is  due  at  the 
death  of   the   testator,  and  therefore  the  legacy  must  be  so 
too."    He  inferred  that  the  case  in  question,  and  the  course  of 
Lord  Habdwicke's  reasoning  upon  it,  authorised  Lord  Thurlow'b 
change  of  opinion,  and  his  decision  in  Haynes  v.  Mico,  and  then 
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proceeded.)  Nothing  is  more  clear,  than  that  Haynes  v.  Mico 
establishes,  that  a  difference  in  the  time  of  payment,  prejudicial 
to  the  legatee,  would  prevent  the  construction  of  ^satisfaction. 
The  cases  which  have  been  referred  to,  as  proving  that  Haynes 
Vr  Mico  has  been  overruled,  are  Jeacock  v.  Falkener,^  Devese  v. 
Pontetfl  Garthshore  v.  Chalie,^  Goldsmid  v.  Goldstnid,  and 
Wathen  v.  Smith  :\\  and  I  do  not  think  I  can  do  justice  to 
the  argument  without  examining  them.  In  the  first,  the  deci- 
sion is  the  same  way  as  in  Haynes  v.  Mico,  and  there  is  not  a 
syllable  in  it  that  affects  that  case.  Devese  v.  Pontet  goes  the 
same  way ;  the  bequest  was  held  not  to  amount  to  a  performance 
or  satisfaction  of  the  covenant  in  the  marriage  settlement. 
Lord  Kenyon  had  particularly  considered  that  case,  and  one 
of  the  circumstances  upon  which  he  reUes  as  taking  it  out 
of  the  rule  of  satisfaction  is,  that  the  testator  directed  all  his 
debts  to  be  paid.  This  is  in  favour  of  the  wife  in  the  present 
case,  because  here  also  there  is  a  direction  that  all  the  testator's 
just  debts  are  to  be  first  paid.  Another  circumstance  upon 
which  Lord  Kenyon  relies,  is,  that  if  the  wife  had  been  enceinte 
when  the  will  was  made,  the  second  part  of  the  covenant  would 
not  have  been  satisfied.lT  His  Lordship  observes,  "if  therefore 
the  slightest  circumstances  are  to  be  laid  hold  of,  I  may  take  in 
aid  these  circumstances  to  make  it  doubtful,  whether  he  meant 
to  satisfy  the  covenant,  and  in  that  case,  I  may  say,  as 
Lord  Thurlow  did  in  Haynes  v.  Mico,  incumhit  onus  petitori, 
that  is,  the  person  who  says  it  is  a  satisfaction." 

The  same  two  circumstances  occur  in,  and  therefore  the  same 
observations  are  applicable  to,  this  case.  That  case  certainly 
does  not  at  all  shake  Haynes  v.  Mico.  The  next,  and  the  case 
mainly  relied  on,  as  shewing  that  Haynes  v.  Mico  has  been  over- 
ruled, is  Garthshore  v.  Chalie,  I  cannot  say,  that  the  impression 
it  makes  on  me  is  of  that  kind.  It  is  clearly  a  case  of  per- 
formance, not  resembling  the  cases  of  that  class  which  had 
before  occurred,  but  assimilating  itself  much  more  to  those,  than 
the  cases  of  satisfaction.     (His  Lordship  stated  the  case.) 


t  1  Br.  C.  C.  295. 

t  1  R.  E.  15  (1  Cox,  188). 

S  7  R.  E.  311  (10  Ves.  1). 


II  20  E.  E.  302  (4  Madd.  325). 
IT  See  10  Ves.  14,  and  1  Swanst. 
220. 
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The  Lord  Chancellor t  held,  that  the  widow  could  not  have 
both  the  benefit  of  the  moiety  of  the  husband's  general  estate 
under  the  covenant  in  the  marriage  settlement,  and  of  a  third  of 
the  residue  of  the  personal  estate  in  consequence  of  his  intestacy ; 
but  that  the  one  was  a  performance  of  the  other.  It  is  quite 
clear  from  the  report  of  this  case,  that  the  diiSaculty  of  the  Lord 
Chancellor  was  to  ascertain  whether  the  cases  of  Blandif  v. 
WidmoreX  and  Lee  v.  D*Aranda  and  Cox,^  had  been  overruled; 
and  by  a  very  laborious  process  of  reasoning,  he  satisfied  himself 
that  they  had  not ;  and  that  being  so,  that  they  ruled  the  case 
then  before  him.  His  lordship  says, — "  the  period  of  time 
specified  in  the  covenant,  six  months,  has  been  in  cases  of  satis- 
faction considered  material ;  and  in  cases  of  performance,  little 
regard  has  been  paid  to  it  by  the  Court."  He  does  not  therefore 
deny,  that  the  difference  of  time  is  a  material  circumstance  in  a 
case  of  satisfaction,  but  what  he  denies,  is,  that  it  is  so  in  a  case 
of  performance.  Again,  his  lordship  observes,  "  It  was  not  the 
intention  of  Lord  Thurlow  and  Lord  Kbnyon  to  shake  Blandy  v. 
Widmore,  and  Lee  v.  D'Aranda ;  and  they  are  unshaken.  It  is 
very  difi&cult  to  answer  the  objection,  that  the  wife,  in  Devese  v. 
Pontet,  might  have  been  ensient  at  the  testator's  death  ;  and  the 
question  put  by  Lord  Kenyon,  how  the  residue,  given  to  her 
absolutely,  was  to  be  a  satisfaction  of  that,  which,  in  one  event 
that  might  have  happened  at  the  testator's  death,  was  given  to 
her  but  partially;  viz.  for  life  only."  If  it  was  very  diflScultto 
answer  that  question  in  Devese  v.  Pontet,  it  is  very  difficult  to 
answer  here,  how  the  legacy  given  to  her  absolutely,  can  be  a 
satisfaction  of  the  other  fund,  in  which,  in  a  similar  event,  the 
widow  would  have  only  a  life  interest.  The  Lord  Chancellor's 
observation  shews  this  to  be  a  very  material  circumstance  in 
these  cases  of  satisfaction.  I  cannot  say  that  I  find  any  thing 
here  very  distinctly  overruling,  even  in  opinion,  the  case  of 
Haynes  v.  Mico,  but  certainly  nothing  *overruling  it  in  decision. 
The  next  case  is  Goldsmid  v.  OoJdsmid,  to  which  I  have  already 
referred.  I  need  not  state,  at  any  length,  the  circumstances  of 
that  case,  further  than  to  say,  that  the  testator  having  by 

t  Lord  Eldon.  §  1  Ves.  Sen.  1 ;  3  Atk.  419. 

t  1  P.  Wms.  324. 
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marriage  articles  covenanted,  that  if  he  died  in  the  life  of  his 
wife,  his  executors  should,  within  three  months  after  his  decease, 
pay  to  her  3,000Z. ;  and  then  having  made  a  will,  which,  under 
the  circumstances,  in  effect  produced  an  intestacy;  upon  that 
case,  it  was  decided  that  the  widow's  distributive  share,  under 
the  statute,  which  exceeded  3,000Z.,  was  a  performance  of  the 
covenant.  The  Master  of  the  Rolls,  in  his  judgment  says, 
"  during  the  life  of  her  husband,  there  is  no  breach  of  the 
covenant,  no  debt :  the  covenant  is  to  pay  after  his  death  ;  and 
the  enquiry  is,  not  whether  the  payment  of  the  distributive  share 
is  satisfaction ;  but,  a  question  perfectly  distinct,  whether  it  is 
performance.''  But  so  far  from  overruling  Haynes  v.  Mico,  the 
Master  of  the  Rolls  expressly  says,  "  I  desire  to  be  understood 
as  not  intending  to  impeach  the  authority  of  Haynes  v.  3ftco, 
and  Devese  v.  Pontet:  I  say  only,  that  those  cases  are  not 
applicable  to  the  present.  They  were  cases  of  testacy,  and  the 
question  arose  on  the  effect  of  legacies  given  by  the  will  to  the 
widow,  which,  prima  facie,  importing  bounty,  admitted  a  presump- 
tion of  an  intention  in  the  testator  to  augment  the  provision  in 
the  settlement,  and  not  to  satisfy  or  perform  it.  No  such  con- 
siderations apply  to  intestacy."  The  last  case  is  Wathen  v.  Smiih. 
From  the  report  itself  it  is  clear,  that  that  was  a  case  of  perform- 
ance ;  and  I  have  no  doubt  that,  on  a  case  at  law,  upon  evidence 
of  the  facts,  the  payment  of  the  legacy  would  have  been  sustained 
as  a  payment  of  the  sum  covenanted  for  by  the  marriage 
settlement. 

Therefore  I  cannot  find  any  thing  which  affects  the  authority 
of  that  case,  which  is  said  to  have  been  overruled.  But,  I 
think,  this  is  a  much  stronger  case  than  that,  for  these  reasons. 
Besides  the  circumstance,  that  the  *legacy  given  by  the  will  is 
payable  six  months  after  the  death  of  the  husband,  while  the  sum 
secured  by  the  bonds  is  payable  in  his  life-time,  or  immediately 
after  his  death ;  this  case  includes  both  the  grounds  of  decision 
relied  on  by  Lord  Kenyon  in  Devese  v.  Pontet,  As  in  that  case, 
the  first  direction  in  the  testator's  will  is,  that  all  his  just  debts 
should  be  fully  paid,  without  the  exception  of  that  created  by 
the  bonds,  which  shews  that  he  did  not  intend  the  legacy  as  a 
satisfaction  of  it.     Further,  as  in  Devese  v.  Pontet,  there  might 
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have  been  other  persons  than  the  wife,  to  a  great  extent  interested 
in  the  bond  debt.  If  the  testator  had  had  children  between  his 
will  and  death,  or  if  his  widow  had  been  enceinte  at  his  death, 
the  consequence  would  have  been,  that  the  children  or  child 
would  have  been  interested  in  this  fund.  In  addition  to  that, 
these  trustees  themselves  take  an  interest  in  this  debt.  They 
are  entitled  to  retain  out  of  it  all  their  own  costs,  charges,  and 
expenses ;  including,  for  aught  I  know,  the  costs,  charges,  and 
expenses,  of  this  very  suit,  in  which  they  are  co-plaintiffs.  Those, 
therefore,  who  contend  against  the  widow  in  this  case,  must 
shew,  that  by  the  legacy,  the  testator  intended  to  satisfy  all  the 
provisions  cf  the  bonds ;  as  well  that  relating  to  the  widow,  as 
those  which  have  reference  to  the  issue,  and  to  the  trustees. 
Now  it  is  a  strange  proposition,  that  the  testator  meant  the 
l,000f.  bequeathed  absolutely  to  the  widow,  as  a  satisfaction  of 
the  obligation  to  pay  500Z.,  knowing  the  latter  sum  to  be  subject 
to  the  contingent  rights  of  his  issue,  and  the  certain  claims  of 
the  trustees.  Accordingly,  I  think,  that  even  if  Haynes  v.  Mico 
had  been  somewhat  affected  by  later  determinations,  this  legacy 
would  be  no  satisfaction ;  and  still  more,  as  no  person  as  yet  had 
confidence  enough  to  overturn  that  decision :  I  certainly  have 
not.  Consequently,  I  hold  the  widow  to  be  entitled  to  the  legacy, 
and  to  the  debt  also. 

With  respect  to  the  second  question,  it  is  quite  clear,  that  a 
judgment  at  law,  obtained  in  an  action  by  husband  *and  wife  for 
the  chose  in  action  of  the  wife,  does  not  disappoint  her  of  her 
right  of  survivorship.  In  equity  the  wife  is  infinitely  more 
favoured  than  at  law,  and  that  is  shewn  by  many  cases.  No 
case  that  I  have  been  able  to  find  goes  the  length  of  shewing, 
that  if  the  husband  and  wife  sue,  in  their  joint  names,  a  decree 
for  payment  would  have  the  effect  of  barring  her :  under  such 
circumstances  a  court  of  equity  would  follow  the  rule  at  law. 
But  in  this  instance  the  decree  has  not  gone  so  far,  but  only  to 
the  extent  of  an  account  before  the  Deputy  Eemembrancer.  It 
follows  that  the  legacy  survives  to  the  wife. 
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The  decree  directed  an  account  of  the  principal  and  interest 
due  on  the  bonds;  and   that    the  defendants,   Lavender  and 
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Churchill,  should  pay  the  amount  of  what  the  Master  should 
report  due  out  of  testator's  assets  to  plaintiffs,  Bayliss  and 
Wheeley,  upon  the  trusts  of  the  settlement.  It  declared  that  the 
legacy  of  2002.  was  a  chose  in  action  of  plaintiff,  Mary  Adams, 
and  survived  to  her,  on  the  death  of  her  husband ;  and  ordered 
the  executors  to  pay  the  same,  together  with  the  interest  received 
by  them  thereon. 

All  parties'  costs  to  be  taxed :  plaintiffs  to  pay  the  costs  of 
late  defendant  Beck,  and  his  representatives,  and  receive  the 
same  over  again,  together  with  their  own  costs,  from  defendants 
Lavender  and  Churchill,  who  are  to  pay  the  same,  and  retain 
their  own  costs  out  of  testator's  assets. 
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Jan,  28 
(McCleland  &  Younge,  107—119.)  

Land  was  demised  by  four  persons,  (whose  original  title  did  not  pLaa. 

appear,)  at  one  entire  rent,  to  be  divided,  and  paid  separately,  in  equal  f  107  1 
portions ;  and  one  of  the  four  disti'ained  upon  the  tenant  for  her  own 
share  of  the  rent.  While  her  bailiff  was  in  possession,  a  churchwarden 
and  overseer  of  the  poor,  having  notice  of  the  existing  distress,  distrained 
for  a  poor's  rate,  carried  away,  and  sold,  within  four  days,  part  of  the 
property  distrained  upon,  not  leaving  sufficient  to  satisfy  the  firet 
distrainer's  demand,  under  a  warrant  of  magistrates  commanding  him 
to  make  a  distress  upon  the  goods  of  the  tenant,  and  to  sell  the  same, 
unless  the  i-ate  and  charges  were  paid  within  four  days,  and  return  the 
overplus  on  demand.  Held,  1st,  that  the  first  distress  was  regular,  for 
whatever  might  have  been  the  interest  of  the  landlords  as  between 
themselves,  as  between  them  and  the  terre-tenant  they  were  tenants  in 
common,  and  entitled  each  to  a  separate  distress.  2ndly.  That  the 
defendant  was  not  within  the  protection  of  the  24  Geo.  II.  c.  44,  s.  6, 
which  requires  a  previous  demand  of  the  j)erusal  and  copy  of  the 
warrant,  for  although  the  strict  right  of  property  of  the  terre-tenant  in 
the  goods  had  not  been  altered  by  the  first  distress,  and  therefore  the 
mere  seizure  of  them  was  in  obedience  to  the  warrant,  yet  that  seizure 
should  have  been  made  subject  to  the  pre-existing  burthen  upon  the 
goods  ;  but  not  having  been  so  made,  all  the  overseer's  subsequent  acts 
exceeded  his  authority ;  and,  therefore,  an  action  on  the  case  was 
maintainable  by  the  landlady  to  recover  from  him  the  portion  of  rent 
left  unsiitisfied. 

Case.  The  first  count  of  the  declaration  stated  that  plaintiff, 
to  wit,  on  &c.,  had,  by  J.  Williams,  her  bailiff,  seized  and  taken, 
as  a  distress  for  17Z.  11«.  9d.  arrears  of  rent  then  due  to  her  from 
E.  Jones,  for  premises  demised  to  him,  divers,  to  wit,  fifty  acres 
of  wheat,  growing  upon  five  closes,  part  of  the  said  demised 
premises,  and  afterwards  *cut  and  gathered  the  wheat,  it  being  [  *108  ] 
then  ripe,  and  kept  and  retained  it  in  her  possession  as  such 
distress,  &c.  Yet  that  defendant  rescued,  seized,  took,  and 
carried  away,  the  said  wheat,  whereby  plaintiff  has  been  greatly 
delayed  in  the  recovery  of  the  rent,  and  deprived  of  the  means  of 
obtaining  satisfaction  thereof,  and  of  the  costs,  and  is  likely  to 
lose  the  same.  The  second  count  stated  that  plaintiff  had  made 
the  distress  by  J.  W.,  according  to  the  form  of  the  statute,  yet,  &c. 
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Whitley  The  third  count  stated  that  plaintiff  impounded  the  wheat  upon 
RoBEBTs.  the  closes  where  it  had  grown,  yet  that  defendant  broke  the 
pound,  &c.  There  was  a  fourth  count  in  trover  for  one-hundred 
cart-loads  of  wheat,  in  the  straw,  value  30Z.  The  defendant 
pleaded,  1st,  the  general  issue;  2nd,  a  justification,  viz.  that 
defendant  as  one  of  the  churchwardens,  and,  as  such,  one  of  the 
overseers  of  the  poor  of  the  parish  of  St.  Asaph,  (in  which  the 
premises  were  situate,)  seized,  took,  and  carried  away,  the  said 
wheat,  and  wheat  in  the  straw,  by,  and  under  the  authority  of 
one  Act  of  Parliament,  made  in  the  reign  of  Queen  Elizabeth,^ 
for  the  relief  of  the  poor,  according  to  the  tenor  and  purport  of 
the  said  Act.  3rd,  that  defendant  was  a  churchwarden,  and  as 
such,  an  overseer,  &c.,  and  as  such,  did  the  several  acts,  &c., 
concluding  as  the  second.  The  plaintiff  took  issue  on  the  first 
plea;  replication  as  to  the  second  and  third,  de  injuria^  &c.,  and 
issue  thereon.  The  cause  was  tried  at  the  Summer  Great 
Sessions  of  1824,  for  Flintshire,  before  C.  Warren,  Esq.,  C.  J. 
It  was  proved  that  the  premises  demised  belonged  to  the  plaintiff, 
and  three  other  persons.  They  were  let  by  parol  agreement  to 
E.  Jones,  the  tenant,  by  a  Mr.  Brown,  one  of  those  persons,  at 
one  entire  rent  of  941.  per  annum :  but  the  rent  was  to  be  divided, 
and  paid  to  the  four  landlords  separately,  in  equal  portions.  Two 
[  '109  ]  distresses  had  *been  made  on  Jones,  in  January,  1823,  one  for 
the  plaintiff,  and  Brown,  jointly ; — the  other  for  another  of  the 
landlords;  but  the  sums  respectively  due  were  paid  to  each 
party.  Another  separate  distress  for  rent,  due  at  the  lady-day 
preceding,  was  made  for  the  plaintiff,  on  some  standing  wheat, 
concurrently  with  one  for  Brown,  on  the  15th  September,  1823. 
And  this  second  distress  of  the  plaintiff  gave  rise  to  the  present 
action.  On  the  19th,  the  defendant  came  with  two  carts,  raised 
the  gates  of  the  fields,  which  were  locked,  off  the  hooks,  and 
seized,  took  away,  and  sold  within  four  days,  thirty-six  shocks 
of  the  corn,  which  had  been  cut  by  the  parties  in  possession^ 
under  a  magistrate's  warrant  of  distress  for  71.  7«.,  being  the 
amount  of  an  assessment,  for  the  relief  of  the  poor,  on  the  tenant, 
as  an  inhabitant  and  occupier  of  the  parish.  The  bailiff  had  told 
the  defendant,  before  the  seizure,  that  he  had  distrained  on  the 

t  43  .Eliz.  c.  2. 
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fields  for  the  plaintiff  and  Brown.     The  rest  of  the  wheat  dis-     Whitley 

trained  upon  was  sold  by  the  plaintiff's  attorney ;  and  the  produce      robkbts. 

of  the  sale,  after  deducting  the  expenses  of  the  harvesting,  and 

the  distress,  sale,  &c.,  was  only  IIZ.,  which  remained  in  his 

hands  to  be  paid  over.     This  was  the  plaintiff's  case.     When  it 

was   closed,  the  magistrates'  warrant  of  distress,    (which   was 

directed  to  the  defendant,  as  one  of  the  overseers  of  the  parish, 

commanding  him  to  distrain  the  goods  of  E.  Jones,  and  if  the 

sum  assessed,  and  the  reasonable  charges  should  not  be  paid 

within  four  days,  to  sell  the  distress,  retain  the  assessment,  and 

the  charges,  and  return  the  overplus  on  demand,)  was  put  in 

and  read  for  the  defendant:  upon  which,   l^emple,  C.  for  that 

party  submitted,  that  the  plaintiff  ought  to  be  nonsuited,  upon 

two  grounds.     Ist.  That  the  plaintiff  had  shewn  that  she  had  no 

right  to  make  this  distress :  there  was  a  joint  demise,  the  rent 

therefore  was  not  divisible,  and  the  distress  ought  to  have  been 

made  by  all  the  landlords :  2nd.  Under  the  statute  24  Geo.  II. 

<5.  44,  s.  6  :  it  having  been  proved  that  the  defendant  had  acted 

under  the  *warrant  of  magistrates,  of  the  perusal  and  copy  of       [  •no  ] 

which  no  demand  had  been  made,  and  refused.     The  case  was 

left,  upon  the  evidence  of  the  plaintiff,  to  the  jury,  who  found  a 

verdict  for  that  party,  for  6Z.  11«.  9c?. ;  but  the  Court,  (pursuant 

to  the  statute  5  Geo.  IV.  c.  106+)  gave  the  defendant's  counsel 

leave  to  move  to  set  aside  the  verdict  on  both  or  either  of  the 

Above  grounds,  and  to  enter  a  nonsuit. 

Tempky  C.  had  obtained  a  rule  for  that  purpose  in  the  last 
Term,  against  which,  Taunton,  W.  E.,  Peake,  S.,  and  Daniel, 
now  shewed  cause : 

1st.  The  evidence  does  not  clearly  shew  the  exact  nature  of       [  ni  ] 
the  four  landlords'  interests ;  but  so  far  as  appears  by  it,  they 
were  tenants  in  common,  and   each  had  a    separate   interest. 
The  demise  of  the  premises  was  at  one  entire  rent;  but  there 
was  a  separate  and  distinct  reservation  of  one-fourth  of  the  rent 

t  Bepealed  S.  L.   E.   Act,   1861.  new  trials  of  causes  which  had  beea 

This  Act  gave  power  to  the  Coui-ts  of  commenced  and  been   tried  in  the 

King's  Bench,  Common  Pleas  and  Court  of  Great  Sessions  in  Wales. — 

Exchequer,  in  certain  cases,  to  grant  R.  C. 


758  1825.     EX.     McCLE.  &  YO.  111—113.  [r.r. 


Whitley  to  each  ;  therefore  each  had  a  right  to  distrain  for  his  own 
Roberts,  proper  portion.  Harrison  v.  Bamlcy^  shews  that  a  terre-tenant, 
[  •112  ]  holding  under  two  tenants  *in  common,  cannot  pay  the  whole 
rent  to  one,  after  notice  from  the  other  not  to  pay  it.  Supposing 
the  demise  to  have  been  joint,  yet  the  subsequent  agreement 
would  operate  by  relation,  and  give  several  interests:  Bacon's 
Abr.  Tit.  **  Replevin,"  K.  But  if  it  were  certain  that  a  joint  rent 
had  been  reserved  to  the  landlords  in  entirety,  yet  the  distresses 
might  have  been  separated.  This  is  supported  by  Lord  Holt's 
authority,  in  Piillen  v.  Palmer ^X  where  his  Lordship  said,  that 
**one  joint  tenant  may  distrain,  but  cannot  avow  separately." 
It  follows,  that  the  plaintiff's  distress  was  lawful.  2ndly.  That 
being  so,  the  defendant  is  not  within  the  protection  of  the  6th 
section  of  the  statute  24  Geo.  II.  The  provisions  of  that  statute 
do  not  apply  to  any  other  case,  than  where  the  officer  has  act^d 
in  obedience  to  the  warrant,  and  the  magistrate  would  be  liable 
if  the  act  done  were  illegal.  That  was  decided  in  Money  v. 
Leach  \%  and  Bell  v.  Oakely^W  Milton  v.  Green,^.  and  all  the 
subsequent  cases  proceed  upon  the  same  principle.  In  this  case 
the  warrant  directed  the  defendant  to  seize  the  goods  of  Jones, 
but  he  seized  goods  which  were  not  his,  and  therefore  was  a 
wrong-doer ;  the  corn  had  been  previously  distrained  upon,  and 
was  then  in  custodid  Icgis,  Jones  had  then  only  a  qualified  right 
of  property  ;  he  had  no  right  of  possession  to  the  wheat.  That 
was  in  the  persons  who  had  distrained. 

(HuLLocK,  B.  observed  that  the  contrary  had  been  settled  in 
a  very  famous  case.tt) 

However  that  may  be,  the  defendant  was  only  commanded  to 
take  those  goods  of  which  Jones  had  the  absolute  right  of 
property,  and  also  the  right  of  possession ;  those  goods  which 
were  unfettered  by  the  claim  of  any  third  person :  but  Jones's 
right  of  property  in  the  corn  was  to  a  certain  degree  taken  away; 
[  'lis  ]      he  would  not  have  been  entitled  to  take  possession  *of  it  himself, 

t  2  E.  E.  584  (5  T.  E.  246).  ||  lo  E.  E.  238  (2  M.  &  S.  259). 

X  3  Salk.  207.  f  5  East,  233. 

§  3  Burr.  1742.  tt  Bex  v.  Cottoti,  Parker,  121. 
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nor  to  have  maintained  trover  for  it.  The  party  injured  must  Whitley 
have  a  remedy  against  somebody:  Parton  v.  Williams ;\  the  Roberts. 
magistrates  cannot  be  answerable,  for  the  warrant  was  perfectly 
regular,  and  the  demand  of  a  copy  of  it  would  not  have  given  an 
action  against  them.  It  might  be  argued  from  Parton  v.  Williams^ 
that  if  the  defendant  believed  he  was  acting  bond  fide  in  obedience 
to  the  warrant,  when  he  seized  the  corn,  he  would  have  been 
protected  by  the  statute ;  but  in  this  case  he  was  told  what  had 
occurred,  and  warned  of  the  consequences,  and  he  insisted  on 
proceeding.  His  conduct^  therefore,  was  not  the  effect  of 
ignorance,  or  inadvertence,  but  of  wilful  perseverance.  In  the 
course  of  the  argument  Harper  v.  Carrl  was  mentioned  to  shew 
that  the  statute  extended  to  churchwardens  acting  within  the 
line  of  their  duty. 

Temjyle  and  Corbett,  in  support  of  the  rule,§  insisted,  in 
reference  to  the  first  point,  that  it  had  been  taken  for  granted  at 
the  trial  that  the  landlords  were  co-parceners,  and  that  made  a 
very  material  difference  in  the  case.  Putting  the  first  distress 
out  of  the  question,  (the  Court  had  intimated  that  it  could  not 
be  supported,)  and  taking  the  case  as  it  appeared  upon  the 
evidence,  the  plaintiff's  second  distress  was  illegal.  The  demise 
was  of  one  term  at  one  entire  rent,  and  that  rent  could  not  be 
split  into  four,  so  as  to  give  four  separate  distresses,  which  would 
be  oppressive  in  the  extreme.  But  it  was  put  upon  the  record  that 
the  plaintiff  had  distrained  for  herself  alone,  while  there  was  a 
distinct  distress  made  at  the  same  time  for  another  of  the  land- 
lords. Therefore  the  plaintiff  did  not  bring  herself  within  the 
rule  of  law,  on  which  alone  a  distress  *by  her  could  be  sustained,  [  'lu  1 
which  was,  that  a  distress  might  have  been  made  by  one  in  the 
name  of  all  the  rest.  But  if  that  were  held  otherwise,  then,  on 
the  second  ground,  the  action  was  not  maintainable,  for  the 
defendant  was  entitled  to  Ihe  benefit  of  the  statute.  The  statute 
was  passed  for  the  protection  of  ofl&cers  acting  bond  fide  in  the 
performance  of  their  duty,  and  this  oflBcer  was  so  acting.  Under 
the  warrant  he  was  bound  to  take  all  the  property  of  Jones,  and 

t  22  R.  R.  414  (3  B.  &  Aid.  330).  §  Campbtll  was  to  have  argued  on 

t  4  R.  R.  440  (7  T.  R.  270).  the  same  side. 
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Whitley     it  was  not  averred  by  the  record  that  he  did  more,  for  the  com 
RoBBETs.     still  continued  to  be  his  property. 

(HuLLOCK,  B. :  There  is  another  objection  to  his  conduct;  the 
warrant  directed  him  to  distrain  the  goods ;  and  if  the  rate  were 
not  paid  within  four  days,  to  sell  them ;  but  he  seized,  took  them 
away,  and  sold  them  unoflatu.) 

At  all  events  the  question  was  so  nice  and  difl&cult  as  to  bring 
him  within  the  policy,  and  meaning  of  the  Act.  This  diflfered 
from  all  the  cases  cited  on  the  other  side,  inasmuch  as  it  was  not 
one  of  wilful  wrong,  or  of  a  clear  deviation  from  the  command  of 
the  warrant,  which  alone  excluded  the  ofl&cer  from  the  protection 
given  by  the  law.  To  hold  this  officer  liable  to  the  action  would 
be  a  peculiar  hardship  on  him,  because,  had  he  refused  to  obey 
the  warrant,  he  would  have  been  liable  to  an  indictment  for  his 
disobedience,  even  if  it  turned  out  that  the  distress  would  have 
been  in  some  respects  illegal.     They  cited  Price  v.  MessengerA 

Alexander,  C.  B.  : 

It  appears  to  me  that  this  rule  must  be  discharged.  Two 
questions  have  been  argued.  1st.  Whether  the  original  distress 
was  proper  at  all ;  whether,  from  the  situation  of  the  parties, 
any  one  of  the  persons  under  whom  the  land  was  held,  was 
entitled  to  make  a  distress  for  the  portion  of  rent  due  to  him. 
There  is  no  evidence  with  respect  to  their  title.  But  there  is  no 
[  *i\5  ]  *doubt,  that  in  reference  to  the  tenant,  they  must  be  taken  to 
have  been  tenants  in  common,  for  the  tenant  made  a  specific 
contract  to  pay  the  rent  to  them  in  four  parts,  and  that  contract 
had  been  previously  acted  on.  Therefore,  upon  whatever  terms 
they  may  have  taken  the  estate,  as  between  themselves,  as 
between  Jones  and  them,  they  must  be  considered  as  tenants  in 
common.  Consequently,  it  seems  clear,  that  the  distress  was 
proper.  The  second  question  raised,  was,  whether  this  defendant 
is  entitled  to  the  benefit  of  the  Act  of  Geo.  II.,  and  whether  the 
right  of  action  is  not  baVred,  in  consequence  of  the  plaintiff 
having  omitted  to  demand  a  copy  of  the  warrant  under  which 

t  5  E.  R.  559  (2  Bos.  &  P.  158). 
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the  defendant  acted.  Now  I  am  satisfied  from  the  cases,  that  Whitlby 
unless  it  be  proved  at  the  trial,  that  the  act  complained  of  was  Roberts. 
done  in  obedience  to  the  warrant,  the  officer  is  not  within  the 
protection  of  the  statute :  and  it  seems  to  me,  that  this  officer 
could  not  have  acted  so,  because  the  warrant  required  him  to 
distrain  the  goods  of  Jones,  and  sell  them  within  four  days, 
unless  the  sum  assessed  were  paid,  and  to  return  the  overplus  on 
demand.  But  in  the  state  in  which  things  then  were,  he  had  no 
right  to  seize  the  property  as  the  goods  of  Jones,  because  there 
were  other  persons  entitled  to  the  benefit  of  it  by  a  prior  title. 
He  appears  to  have  been  apprized  of  the  actual  circumstances, 
but  he  nevertheless  took  away  a  part  of  the  wheat  and  sold  it. 
He  had  no  right  to  do  so,  and  he  exceeded  his  authority;  for  the 
warrant  applied  to  those  goods  only  in  which  Jones  was  particu- 
larly, and  solely  interested. 

Graham,  B.  : 

I  agree  with  my  Lord  Chief  Baron.  With  respect  to  the  first 
part  of  the  case,  we  cannot  look  into  the  title  further  than  as  it 
is  shewn  by  the  evidence,  and  on  that,  nothing  is  more  distinct, 
than  that  the  interest  taken  by  the  landlords  under  the  contract 
with  Jones,  was  that  of  tenants  in  common.  The  distinction 
between  tenants  in  common,  and  joint  tenants,  is  very  plain, 
and  *there  is  good  reason  for  it.  Whatever  may  be  the  number  [  *i^^  ] 
of  joint  tenants  of  an  estate,  no  one  of  them  has  a  right  to  any 
individual  part  of  the  estate,  or  the  rent,  because  each  holds 
per  my  et  per  tout,  and  there  is  but  one  complete  title  in  all. 
But  the  case  of  tenants  in  common  who  have  unity  of  possession 
only,  is  quite  different,  and  when  one  tenant  in  common  distrains, 
he  is  not  required  to  distrain  for  the  others,  all  of  whom  may 
have  been  paid  the  portions  to  which  they  are  separately  entitled. 
In  considering  the  second  question,  I  was  at  first  a  little  doubtful, 
but  my  doubts  have  been  removed.  The  statute  has  said  that 
the  officer  shall  be  protected  in  all  cases  where  he  acts  merely 
ministerially,  and  the  Court  would  certainly  wish  to  adopt  the 
intention  of  the  Legislature.  But  in  holding  the  defendant 
liable  in  this  case,  they  impose  no  hardship  on  him.  The 
magistrates  not  being  aware  of  the  landlady's  distress,  properly 


762  1825.     EX.    McCLE.  &  YO.  116—117.  [r.r. 

Whitley     issue  their  warrant  to  the  overseer  to  take  the  goods  of  E.  Jones. 

BoBERTB.  The  overseer  comes  upon  the  properly,  and  discovers  the  obstruc- 
tion to  the  execution  of  the  precept.  What  duty  is  then  laid 
upon  him,  beyond  the  exercise  of  an  ordinary  discretion? 
Though  the  act  of  distress  had  not  changed  the  property,  yet  it 
had  qualified  it  so,  that  the  chattels  were  not  to  be  touched  as 
the  property  of  the  tenant.  They  were  then  in  the  custody  of 
the  law;  and  that  was  enough  to  excite  caution  in  the  most 
inexperienced  man  living.  A  prudent  man  would  have  gone 
immediately  to  the  magistrates,  and  acquainted  them  with  what 
had  occurred ;  or  he  would  have  waited  till  the  prior  claim  had 
been  satisfied,  and  then  taken  the  overplus  if  there  were  any ; 
but,  at  once,  he  wrests  the  corn  out  of  the  possession  in  which  it 
was,  and  carries  it  away.  Under  these  circumstances,  I  think, 
that  from  his  wilful  conduct,  he  has  taken  the  responsibility 
upon  himself,  and  abandoned  the  benefit  he  might  otherwise 
have  derived  from  the  statute. 

Garrow,  B.  concurred. 

[117]  HULLOCK,  B. : 

This  rule  was  obtained  upon  two  grounds :  with  respect  to  the 
first,  1  think  the  Court  can  only  look  to  the  evidence  given  before 
the  Judge,  by  whom  the  case  was  tried ;  it  would  not  be  warranted 
in  examining  into  the  origin  of  the  title.  Now  it  appears  by  the 
evidence  of  the  tenant,  that  the  taking  was  from  these  parties 
severally,  and  therefore  the  defendant  would  be  estopped  from 
saying,  that  the  plaintiff  was  one  of  four  joint  tenants,  and 
had  mistaken  her  course.  If  there  had  been  any  mistake  upon 
that  part  of  the  case,  the  question  arising  upon  it,  would  not  be 
a  proper  one  for  the  consideration  of  the  Court,  but  ought  to 
have  been  left  to  the  jury.  If  there  were  any  doubt  upon  it  now, 
I  should  be  of  opinion  that  the  case  ought  to  go  down  again,  but 
it  is  idle  to  imagine  it.  Then  if  they  are  to  be  considered  as 
tenants  in  common,  Harrison  v.  Barnhy  is  decisive  that  one  such 
tenant  may  do  as  the  plaintiff  has  done :  and  Cutting  v.  Derby, 
in  the  2nd  Blackstone,  1077,  is  a  much  stronger  case.  With 
respect  to  the  other  ground,  I  apprehend  it  to  be  clear,  that  to 
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entitle  a  party  to  the  demand  of  the  copy  of  the  justice's  warrant,  nvhitley 
he  must  shew  that  he  acted  in  obedience  to  it.  The  question  is,  RoBBRxa 
whether  this  defendant  did  so.  The  Act  provides  by  the  6th 
section,  that  no  action  shall  be  brought  against  any  constable, 
headborough,  or  other  officer,  for  any  thing  done  in  obedience 
to  any  warrant,  under  the  hand  or  seal  of  any  justice  of  the 
peace,  until  demand  hath  been  made,  or  left  at  his  abode  in 
writing,  of  the  perusal  and  copy  of  such  warrant,  and  the  same 
hath  been  refused,  or  neglected  for  the  space  of  six  days.  In 
Nutting  v.  Jackson  f\  this  species  of  officers  was  held  to  be  within 
the  Act.  In  some  of  the  cases  cited,  the  party  made  a  mistake 
in  the  person  of  the  individual  against  whom  the  warrant  was 
directed,  and  that  was  held  to  be  such  a  deviation  from  the 
words,  as  would  exempt  the  magistrate  from  any  liability.  Did 
this  *man  seize  the  property  of  E.  Jones  at  the  time  of  the  [•'!'*<] 
seizure  ?  I  think  he  did :  that  was  very  much  gone  into 
in  the  case  of  The  King  v.  Cotton.l  There  the  question  was, 
whether  goods  distrained  for  rent  were  liable  to  an  extent,  and 
the  point  arose,  whether  the  property  of  the  owner  of  the  goods 
was  divested  by  the  distress.  Parker,  C.  B.  in  his  judgment, 
(p.  121,)  says,  ''the  distrainer  neither  gains  a  general  nor  a 
special  property,  nor  even  the  possession,  in  the  cattle  or  things 
distrained ;  he  cannot  maintain  trover  or  trespass ;  for  they  are 
in  the  custody  of  the  law,  by  the  act  of  the  distrainer,  and  not 
by  the  act  of  the  party  distrained  upon.'*  And  again,  quoting 
the  language  of  Frowicke,  Ch.  J.  of  the  C.  P.,  Mich.  20  Hen.  VII. 
fol.  1,  pi.  1.  "  The  distrainer  hath  neither  property  nor  pos- 
session in  the  distress,  for  the  pound  is  an  indifferent  place 
between  them,  and  the  party  is  only  restrained  from  the  use  of 
the  distress,  till  payment  of  the  rent ;  and  if  a  stranger  takes 
the  goods  distrained  out  of  the  pound,  the  lord  shall  only  have 
a  2^(^f'co  fracto ;  and  in  the  same  case  the  tenant  shall  have  an 
action  of  trespass,  for  the  property  remains  in  him ;  and  it  is 
not  like  a  pledge,  for  he  has  a  property  for  the  time : "  Abr.  Bro. 
Property,  52.  A  distress  then  causes  no  alteration  of  property ; 
and  thus  far  we  may  proceed  with  safety,  that  the  overseer  was 
warranted  in  making  that  seizure,  although  the  goods  were 

t  E.  13,  G.  3,  BuU.  X.  P.  24  (4  R.  R.  441).  X  Parker,  121. 
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Whitley  distrained  and  in  cmiodid  legis.  But  then  was  he  warranted  in 
Roberts  Belling  them  ?  I  think  not.  It  must  be  understood,  that  this 
was  a  warrant,  either  authorizing  him  to  seize  such  things  only 
as  were  the  unqualified,  unincumbered  property  of  Jones ;  or  if 
it  did  authorize  him  to  take  any  other,  it  would  be  to  take  them 
sub  modi),  and  liable  to  the  burthen  that  was  upon  them.  The 
ground  of  the  action,  is  the  taking  away  the  goods,  which 
amounts  to  a  rescue.  It  does  not  appear  that  they  were  disposed 
of  in  conformity  with  the  warrant.  They  were  seized  on  the 
19th,  and  carried  away  on  the  instant  and  sold:  in  order  to 
shew  a  complete  obedience  to  the  precept,  it  should  have  been 
[  -iiy  ]  *proved,  that  the  rate  assessed,  was  not  paid  within  four  days — 
that  the  property  was  then  sold,  and  the  surplus  returned  to 
Jones.  In  Hell  v.  Oakely,  the  party  was  commanded  to  enter 
into  a  certain  place,  and  seize  property ;  he  did  do  so,  but  not 
in  the  manner  directed,  and  he  was  held  not  to  be  justified.  If 
this  ofiicer  had  seized  the  goods,  and  held  his  hands  for  a  few 
days,  until  the  former  distrainer  had  either  resolved  not  to  sell ; 
or  that  he  might  receive  the  overplus  of  a  sale,  to  which  he 
would  have  had  a  right ;  his  seizure  would  have  been  justifiable. 
But  not  having  done  so,  I  consider  all  his  acts  subsequent  to  the 
seizure,  to  have  been  beyond  his  authority,  and  that  he  is  liable 
to  this  action,  because  he  did  not  act  throughout  in  obedience  to 
the  warrant,  which  must  be  construed  according  to  the  subject 
matter.  It  is  an  answer  to  the  argument  of  his  having  literally 
obeyed  the  order,  that  his  obedience  did  not  come  down  to  the 
time  of  the  sale.  Therefore  I  agree  with  the  rest  of  the  Court, 
that  this  rule  should  be  discharged. 

Hide  discharged  without  costs. 
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STOER  V.  CROWLEY  and  Others.  Js^s. 

Jan.  29. 
(McCleland  &  Younge,  1211—139.)  

Common  carriers  receive  goods  of  S.,  at  L.,  on  an  undertaking  to  *^py,if[ 
carry  them  to  W.,  and  deliver  them  there  to  S.,  f(*  his  use,  on  payment  r  loo  i 
of  the  hire.  The  goods  are  carried  to  W.,  and  sent  from  the  warehouse, 
nearly  half  a  mile,  to  the  house  of  S. ;  but  the  hire  not  being  ready  to 
be  paid,  are  taken  back  to  the  warehouse.  Applications  to  send  the 
goods  again  to  the  house  are  refused,  not  on  the  ground  that  the 
contract  had  been  performed  by  the  proffer,  but  until  satisfaction  of  a 
lien  set  up  on  one  side,  and  resisted  on  the  other,  and  which  proved  to 
have  been  unfounded  in  fact :  held,  under  these  circumstances,  that  the 
carriers  had  waived  the  benefit  which  would  probably  have  resulted  to 
them  from  insisting  on  the  proffer  as  an  execution  of  their  undertaking^ : 
that  both  parties  had  treated  the  contract  as  one  continuing  contract 
from  the  commencement  of  the  transaction  till  an  actual  delivery  should 
have  taken  place :  and  that  the  carriers  not  having  performed  their  part 
of  the  agreement,  the  consignee  was  entitled  to  recover  the  value  of  the 
goods  in  an  action  of  assumpsit. 

It  seems,  that  common  carriers  are  ordinarily  bound  to  carry  goods 
entrusted  to  their  conveyance,  to  the  residence  of  the  consignee. 

Assumpsit  against  the  defendants,  as  common  carriers,  for  not 
delivering  goods.  The  first  count  of  the  declaration  stated,  that 
on  the  27th  April,  1824,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendants,  had  caused  certain  goods  of  the  plaintiff, 
value  200Z.,  to  be  delivered  to  them,  at  London,  to  be  carried  by 
them  from  London  to  Worcester,  to  be  there  delivered  to  the 
plaintiff  for  his  use,  for  reasonable  hire,  and  reward ;  defendants 
undertook  to  do  so,  but  did  not  do  so  according  to  their  under- 
taking, but  omitted  and  refused  to  do  so,  and  that  the  goods  had 
been  lost.  The  second  count  stated,  that  in  consideration  of 
delivering  at  London,  a  hamper  containing  the  goods  for  the 
same  purpose  as  mentioned  in  the  first  count,  defendants  under- 
took, &c.,  but  although  defendants  received  the  same  for  such 
purpose,  and  on  the  4th  May,  in  same  year,  in  part-performance 
of  their  imdertaking,  did  safely  carry  and  convey  the  same  from 
London  to  Worcester,  yet  that  defendants  would  not  deliver  the 
*same,  although  requested,  and  although  the  plaintiff  was  ready  [  *130  ] 
to  pay  the  reward  for  the  carriage,  conveyance,  and  delivery  of 
the  same,  on  the  delivery  thereof,  of  which  the  defendants  had 
notice,  but,  on  such  request,  refused  to  deliver  the  same,  and  the 
hamper  and  its  contents  have  been  lost.     The  third  count  was 
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Stork  similar  to  the  first,  but  was  for  not  delivering  the  hamper  and  its 
Crowley,  contents,  at  a  certain  dwelling  house  of  plaintiff's,  situate  near 
the  city  of  Worcester.  There  was  a  fourth  special  count  similar 
to  the  second,  stating  the  undertaking  to  have  been  to  carry,  &c., 
and  deliver  at  Worcester,  within  a  reasonable  time,  and  averring 
that  although  they  carried  and  conveyed,  they  did  not  deliver 
within  such  time.  There  were  also  counts  for  money  had  and 
received,  and  on  an  account  stated.  The  defendant  pleaded  the 
general  issue.  On  the  trial  of  the  cause,  before  Littledale,  J.,  at 
the  Summer  Assizes  of  1824,  for  Worcestershire,  the  following 
esse  was  disclosed.  A  hamper,  containing  hams,  apples,  and 
other  articles,  was  packed  at  Windsor  ;  directed  to  Captain  Storr, 
Worcester ;  sent  to  London,  and  delivered  at  the  warehouse  of 
the  defendants,  who  are  partners,  on  the  day  first  stated  in  the 
declaration,  to  be  conveyed  to  the  former  place,  by  their  boat. 
The  hamper  was  regularly  carried  to  Worcester,  and  was  sent  by 
a  porter,  on  the  Brd  May,  from  the  defendants'  wharf  there  to 
the  plaintiff's  house,  w^hich  is  somewhat  less  than  half  a  mile 
distant.  Captain  Storr  was  then  at  Windsor.  Mrs.  Storr  was 
at  home,  but  had  not  money  to  pay  for  the  carriage ;  the  porter 
refused  to  leave  the  hamper  without  payment,  and  took  it  back. 
In  the  course  of  that  day  a  servant-maid  went  to  the  warehouse 
with  the  money,  saw  the  porter,  and  tendered  payment,  if  he 
would  bring  the  hamper  again.  He  said  he  could  not  bring  it 
that  evening, — the  horse  had  been  out  all  day, — perhaps  he 
might  bring  it  next  morning, — but  there  would  be  additional 
cartage.  On  the  next  day,  the  plaintiff's  attorney  and  agent 
I  'lai  ]  went  to  the  defendants'  *counting-house,  and  requested  their 
managing  clerk,  one  Weever,  to  have  the  parcel  sent  home  again, 
offering  to  pay  for  the  carriage,  and  additional  porterage.  Weever 
expressed  surprise  at  its  having  been  sent  at  all ;  said  it  would 
not  have  gone  if  he  had  know^n  it ;  plaintiff  owed  a  former  bill, 
and  it  should  not  be  delivered  till  that  was  paid ;  he  had  particular 
orders  to  that  effect.  The  attorney  declined  paying  any  former 
bill  without  authority,  and  expostulated;  but  the  parcel  was 
detained.  Captain  Storr  came  to  Worcester  on  the  16th  May, 
and  on  the  17th  went  with  the  attorney  to  the  counting-house, 
where  he  received  his  account  in  writing  from  Weever,  containing 
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a  demand  of  98.  2d.  for  carriage  of  former  goods,  beside  the  store 
charge  for  the  hamper :  and  the  paper  included  a  statement  of  crowley. 
a  general  lien  upon  all  goods.  The  plaintiff  insisted  that  the 
98. 2d:  had  been  paid,  and  that  he  had  a  receipt  of  it ;  but  refused 
to  produce  it :  and  he  tendered  payment  of  all  demands  except 
that  sum.  Weever  persisted  in  detaining  the  hamper  till  the 
whole  account  should  be  satisfied,  and  the  action  was  in  con- 
sequence commenced.  The  defendants'  counsel  objected,  that 
the  declaration  was  not  sustained  by  the  evidence ;  that  the 
imdertaking  laid  by  all  the  special  counts,  was  to  carry  from 
London  to  Worcester,  and  deliver  there,  and  that  the  perform- 
ance of  that  contract  had  been  proved,  inasmuch  as  it  appeared, 
that  defendants  had  sent  the  hamper  once  to  the  plaintiff's 
house,  and  offered  to  deliver  it  on  the  carriage  being  paid ;  that 
when  the  servant  went  again,  there  were  additional  charges 
incurred.  And  that  the  defendants  were  not  liable  on  the  original 
contract.  The  plaintiff's  counsel  contended  that  he  was  entitled 
to  recover  on  the  second  count;  that  the  defendants  ought  to 
have  shewn  that  the  contract  was  terminated,  whereas  it  was  to 
be  considered  as  a  continuing  contract,  till  the  actual  delivery. 
The  learned  Judge  was  of  opinion,  that  the  defendants  could  not 
refuse  to  deliver  the  goods  ;  or  perhaps  to  take  them  again  to  the 
plaintiff's  house,  as  they  put  the  detention  upon  a  different 
ground:  *but  that,  as  they  had  tendered  a  performance  of  the  [  •132  ] 
<;ontract  by  once  taking  the  goods  to  the  house,  the  original 
promise  did  not  revive;  and  that  there  ought  to  have  been  a 
special  contract  applicable  to  the  case,  or  that  the  plaintiff  ought 
to  have  brought  an  action  of  trover.  He  therefore  nonsuited  the 
plaintiff:  but  gave  his  counsel  liberty  to  move  to  set  aside  the 
nonsuit,  and  enter  a  verdict  for  the  plaintiff  for  3Z.,  the  value  of 
the  articles. 

Taunton,  TT.  £.,had  obtained  a  rule  nisi  for  that  purpose,  in 
last  Term,  against  which 

Campbell  and  Corbett  now  shewed  cause : 

This  action  cannot  be  maintained  upon  this  declaration.     All 
the  special  counts  are  upon  the  original  contract :  they  state,  that 
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stobr  the  reward  was  to  be  paid  for  carrying  the  goods  from  London  to 
Crowley.  Worcester,  and  delivering  them  there,  and  they  allege  a  breach 
of  that  undertaking.  The  general  lien  set  up  by  the  defendants^ 
cannot  be  supported ;  and  the  question  is  the  same  as  if  there 
were  an  unconditional  refusal  to  deliver  after  the  single  oflfer. 
If  it  were  necessary,  it  might  be  argued,  that  no  action  at  all 
could  be  maintained  on  this  case.  After  the  goods  were  carried 
back  from  Captain  Storr's  house,  on  the  payment  of  the  carriage 
being  refused,  the  defendants  became  bailees  of  the  property,  or 
warehousemen.  Captain  Storr  might  have  gone  to  their  ware- 
house, and  required  the  delivery  of  it  there,  paying  the  carriage, 
and  if  that  been  refused,  they  would  have  been  liable  to  an  action 
of  trover.  That  however  was  not  what  he  and  his  agents  required, 
but  that  the  hamper  should  be  sent  to  his  house,  nearly  half  a 
mile  from  the  warehouse,  so  that  even  trover  would  not  lie.  But 
at  all  events,  assumpsit  does  not  lie.  It  is  a  common  principle 
in  special  pleading,  that  you  must  aver  you  were  ready  to  perform 
your  part  of  the  contract,  before  you  can  call  on  the  other  con- 
tracting party  to  answer  for  not  performing  his.  Accordingly, 
[  'inn  J  the  second  count  of  this  declaration,  which  is  *that  mainly  relied 
on  for  the  plaintiff,  alleges  a  breach  of  the  defendants'  under- 
taking, by  non-delivery,  on  request ;  and  avers  that  the  plaintiff 
was  ready  to  pay  the  reward  for  the  carriage.  But  the  facts 
proved  are  exactly  the  reverse ;  for  the  defendants  performed 
their  part  of  the  contract  by  sending  the  hamper  to  the  plaintiff's 
house,  making  a  reasonable  demand  for  hire ;  and  the  plaintiff 
was  not  ready  to  perform  his  part  by  paying  the  hire.  A  tender 
and  refusal  are  always  held  equivalent  to  an  actual  performance 
by  the  party  who  makes  the  tender.  The  defendants'  under- 
taking was  satisfied  by  sending  the  parcel  to  the  plaintiff's  house 
once ;  for,  if  not,  how  often  were  they  to  send  ?  And  the  sub- 
sequent tenders  of  the  hire  do  not  advance  the  plaintiff's  case, 
for  the  payment  of  the  hire,  and  delivery  of  the  goods,  were,. 
according  to  the  agi-eement,  concurrent  acts.  The  goods,  there- 
fore, were  lawfully  taken  back  ;  and  thenceforward  the  defendants 
held  them  not  as  carriers,  and  the  common  law  liabilities  of 
carriers  would  not  attach  upon  them.  At  common  law,  nothing 
but  the  act  of  God,  or  of  the  King's  enemies  would  excuse  commott. 
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carriers  for  the  loss  of  property.  If  this  parcel,  after  being  con-  Stobb 
veyed  back  to  the  warehouse,  had  been  taken  away  by  irresistible  cbowlby. 
force,  or  destroyed  by  fire,  would  the  defendants  have  been 
answerable  ?  Certainly  not.  Garside  v.  The  Proprietors  of  the 
Trent  and  Mersey  Navigation^  shews  that  they  would  not,  because 
they  would  then  hold  the  parcel  as  warehousemen.  It  was 
formeriy  doubted  whether  a  carrier  was  bound  to  send  goods  at 
all  to  the  persons  to  whom  they  are  directed :  Golden  v.  Manriing.l 

(HuLLOCK,  B. :  There  are  much  earlier  authorities  than  that, 
that  a  carrier  is  bound  to  do  ho.§) 

In  Hyde  v.  Trent  Navigation  Company,],  a  case  was  mentioned 

in  argument,  of  an  action  of  trover  brought  by  a  Mr.  Price  against 

the  keeper  of  the  **  Bull "  inn,  for  a  turkey,  sent  to  his  house  and 

taken  back,  in  which  the  *plaintiff  obtained  a  verdict:  but  the       [  '^'^^  ] 

ground  of  that  decision  was,  that  the  porter  demanded  too  much 

for  porterage.    In  this  case  only,  a  fair  price  for  the  conveyance 

was  demanded,  which  distinguishes  it  from  that.     In  the  principal 

case  which  has  been  mentioned,  from  the  6th  T.  E.,  Lord  Kbnyon 

inclined  to  the  opinion,  that  it  was  not  the  duty  of  carriers  to 

send  goods,  even  once,  to  the  house  of  the  individual  to  whom 

they  are  directed. 

(HuLLOGK,  B. :  The  impression  of  the  three  other  Judges  was 
against  that  opinion.) 

The  utmost  length  to  which  any  of  the  Judges  went  was,  that 
carriers  ought  to  send  the  goods  once :  these  defendants  did  so; IT 
and  Mr.  Storr  had  ample  notice  that,  afterwards,  the  goods  were 
at  their  warehouse.  It  is  not  incumbent  on  carriers  to  send 
goods  for  delivery  more  than  once,  without  additional  remunera- 
tion ;  and  the  necessity  of  additional  remuneration,  shews  the 

t  2  E.  E.  468  (4  T.  E.  581).  the   goods    had    been    sent    to   the 

X  2  Blackst.  916 ;  3  Wils.  429.  plaintiff's  house  a  second  time,  and 

§  Owen,  57,  and  Alleyn,  93,  are  their  acceptance  refused;   but,  that 

referred  to,  in  Oolden  v.  Manning,  in  having   been   after  the  commence- 

support  of  this  proposition.  ment  of  the  action,  the  fact  was  not 

II  2  E.  E.  620  (5  T.  E.  389).  adverted   to   in    the    argument,    or 

^  There  was  some  evidence,  that  judgment. 
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Stokb  necessity  of  a  new  contract,  subsequent  to  the  original  one.  The 
Cbowlet.  plaintiff,  and  his  second  agent,  shewed  that  they  considered  the 
original  contract  to  have  been  terminated  by  the  one  sending, 
because  they  both  tendered  a  further  sum  for  carriage  to  the 
house.  No  new  contract  was  entered  into,  therefore  the  carriers 
are  not  responsible  for  not  sending  the  hamper  a  second  time, 
and  the  nonsuit  is  right. 

Tatmton,  W.  E,,  and  Russell,  W.  O.,  in  support  of  the  rule, 
submitted  that  the  third  count,  which  did  not  aver  a  readiness, 
on  the  part  of  the  plaintiff,  to  pay  the  carriage,  covered  the  case 
as  proved. 

(HuLLocK,  B. :  Would  there  not  be  a  difficulty  in  sustaining 
that  count  upon  the  facts  of  the  case,  inasmuch  as  the  carriers 
were  not  bound  to  deliver  without  payment  of  the  carriage :  do 
not  the  facts  shew  a  breach  of  that  count  ?) 

They  then  contended  that  the  other  counts  were  sufficient,  if 
[  *135  ]  this  should  appear  to  *be  a  continuing  contract ;  and  that  this 
case  might  be  very  safely  determined  on  its  own  particular 
circumstances,  without  giving  any  opinion  on  the  abstract  ques- 
tions discussed,  or  entering  into  the  cases  cited  on  the  other  side. 
Here  there  was  only  one  individual  contract  continuing  from  the 
commencement  of  the  transaction  till  the  actual  and  complete 
delivery  of  the  goods  ;  and  it  had  never  been  performed.  There 
was  no  necessity  for  a  second  contract,  for  the  defendants,  by 
their  agents,  on  three  different  occasions,  when  applications  were 
made  for  the  delivery  of  the  hamper,  treated  the  first  contract  as 
a  continuing  one,  and  waived  all  advantage  arising  from  the  one 
offer  of  delivery.  They  put  the  detention  of  the  parcel,  not  on 
the  ground  of  the  determination  of  the  contract,  but  the  non- 
payment of  the  former  bill.  The  subsequent  demands,  accom- 
panied with  a  tender  of  the  price  of  the  carriage,  and  the 
additional  expense  of  again  conveying  the  hamper  to  the  house, 
on  the  one  side,  and  the  refusal,  on  the  other,  would  be  a 
sufficient  answer  to  the  single  offer  of  delivery.  To  hold,  that 
the  agreement  of  common  carriers  to  deUver  goods  entrusted  to 
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them   was  executed  by  the  first  proffer  of  delivery,  would  be        Stobb 
attended  with  the  utmost  inconveniences  ;  and  would,  besides,  be     Cbowlky. 
carrying  the  sense  of  the  word  "  deliver  '*  to  an  extraordinary 
length.    In  common  sense,  such  an  agreement  is  a  continuing 
one. 

(In  the  course  of  the  argument,  Graham,  B.  referred  to  the 
case  of  Coggs  v.  Bernard  A) 

Alexander,  C.  B.  : 

I  do  not  think  it  necessary  to  consider  the  question,  whether  it 
is,  or  is  not,  necessary  that  a  carrier  should  find  out  the  consignee 
of  goods  entrusted  to  his  conveyance,  and  deliver  them  at  his 
residence.  Neither,  according  to  the  turn  which  my  mind  has 
taken  upon  this  case,  is  it  necessary  to  form  an  opinion  on  the 
♦question,  whether  a  carrier  is  bound  to  bring  goods  for  delivery  [  •136  ] 
more  than  once.  My  impression,  hpwever,  is  strongly  in  favour 
of  Mr.  CanipheWs  argument  on  that  point.  It  appears  to  me  to 
be  sufficiently  proved  by  the  cases  as  a  general  rule,  that  a 
carrier  having  once  tendered  a  delivery  has  discharged  himself 
of  his  obligation :  because,  otherwise,  where  is  his  liability  to 
cease  ?  Where  is  the  line  to  be  drawn,  if  not  there  ?  To  construe 
his  undertaking  in  any  other  way  would  be  attended  with  the 
greatest  inconveniences :  and  I  should,  therefore,  hold  the  rule  to 
be  as  stated,  in  ordinary  cases.  But  the  question  is,  whether, 
under  the  particular  circumstances  of  this  case,  the  rule  to  be 
applied  is  not  a  different  one  ?  The  principal  must  be  bound  by 
the  acts  of  his  agents.  Now,  when  the  porter  was  applied  to  on 
the  evening  of  the  day  he  had  carried  the  hamper  to  the  plaintiff's 
house,  he  does  not  say  **  I  have  performed  my  contract,'*  but  he 
said,  he  could  not  bring  the  package  that  evening,  because  the 
horse  had  been  out  all  that  day,  and  was  tired  :  that  perhaps  he 
might  bring  it  in  the  morning,  but  there  would  be  additional 
cartage.  That  appears  to  be  the  commencement  of  an  under- 
taking on  the  part  of  the  defendants,  to  waive  all  the  benefit 
which  might  be  derived  from  the  previous  tender.  Again,  upon 
the  two  subsequent  applications  to  the  clerk,  he  does  not  stand 

t  2  Lord  Ray.  909. 
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Stobb  upon  that  ground,  but  says  "  we  will  not  send  the  goods  unless 
cbowlby.  you  pay  a  sum  of  money  before  due ;  "  and  to  which  they  were 
not  entitled.  These  acts  amount  to  an  express  and  direct  waiver 
of  the  advantages  which  they  might  have  upon  the  ground  of  the 
proffer,  and  prove,  that  according  to  the  understanding  of  the 
parties,  (though  possibly  not  according  to  the  general  rule  of 
law,)  there  was  a  continuing  contract  to  find  out  the  person  to 
whom  the  goods  were  consigned,  and  to  deliver  them.  For  these 
reasons  I  think  that  this  rule  ought  to  be  made  absolute. 

Graham,  B.  : 
[  '137  ]  Perhaps  it  is  to  be  regretted  that  the  *plaintiff  did  not  declare 

in  tort,  and  add  a  count  in  trover.  The  argument  of  the  defen- 
dant  urges  us  to  a  point  which  certainly  is  one  stiictissimi  jut-is. 
If  the  porter  who  took  the  goods  had  told  Mrs.  Storr  that  she 
must  decline  the  payment  of  the  carriage  at  her  peril,  that  he 
could  not  bring  them  again,  and  that  his  master  must  be  paid  for 
warehouse  room  for  them, — if  he  had  used  any  such  language  as 
this,  I  should  say  then  the  plaintiff  would  not  have  had  any  cause 
of  action.  But  looking  at  the  circumstances  of  the  case,  it  is 
clear  that  neither  the  porter,  nor  the  clerk,  nor  the  principal  (for 
he  directed  the  clerk  not  to  send  the  hamper  before  the  former 
supposed  debt  should  be  paid,)  had  the  smallest  idea  of  dis- 
charging themselves  from  their  original  liability.  I  think  that 
the  plaintiff  is  entitled  to  recover  under  the  circumstances  of  the 
case.  The  same  rule  would  apply  to  a  number  of  others,  and 
therefore  I  am  glad  that  we  have  a  case  of  that  sort  which 
enables  us  to  make  the  rule  absolute. 

Garrow,  B.  : 

I  am  of  the  same  opinion.  According  to  the  usual  course  of 
transactions,  such  as  the  present,  it  seems  to  me  that  the  person 
who  undertakes  to  carry  an  article  from  one  individual  to  another, 
does  so,  in  consideration  of  a  reward  to  deliver  it  at  the  house  of 
that  individual.  With  regard  to  presents,  in  particular,  that 
must  be  the  case,  because  commonly  no  notice  is  given  to  the 
party  for  whom  they  are  intended.  I  should  think  that  contracts 
of  this  nature  would  be  performed  generally  by  a  tender  at  the 
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house,  and  that  the  parcel  might  be  carried  away  if  the  money        Stobb 
were  not  then  ready ;  but  I  form  my  present  opinion  upon  the     cbowlet. 
subsequent  transactions  which  occurred  in  this  instance. 

HuLLOCK,  B.  : 

I  also  think  that  this  rule  should  be  made  absolute.  The 
question  is,  whether  the  contract  into  which  these  defendants 
entered,  as  alleged  in  the  declaration,  *(I  speak  not  now  of  the  [  'las  ] 
third,  but  of  the  other  counts)  has,  or  has  not,  been  performed  ? 
I  do  not  think  that  the  Court  is  called  upon  to  say,  whether  a 
carrier  is,  or  is  not,  bound  to  deliver  goods  at  the  house  of  the 
consignee  ;  though  there  are  high  authorities  that  he  is.  This 
case  is  similar  in  its  circumstances  to  Golden  v.  Manning.  It  was 
there  held  that  he  is  so  bound  where  it  is  the  course  of  his  trade 
to  deliver  them,  and  this  case  shews  that  that  is  the  course 
here.  In  Owen,  57,+  it  is  laid  down  by  Popham,  J.  that  carriers 
take  upon  them  safely  to  carry  and  deliver  the  things  received. 
In  Golden  v.  Manning,  one  Judge  held  that  all  carriers,  whether 
bound  to  deliver  goods  at  the  house  or  not,  are  obliged  to  apprize 
the  party,  to  whom  they  are  consigned,  of  their  arrival.  In  the 
case  cited  from  the  5th  Term  Reports,  J  three  of  the  Judges  felt  a 
very  strong  impression  that  carriers  were  obliged  to  see  the  goods 
carried  home  to  their  place  of  destination  :  and  Lord  Kbnyon 
said,  that  on  that  point  he  had  great  doubts.  Assuming  that 
this  case  was  governed  by  Golden  v.  Manning,  the  defendants 
would  be  liable  to  an  action  for  the  breach  of  their  undertaking. 
But,  indisputably,  I  ground  my  opinion  upon  the  particular 
circumstances.  The  party  carries  the  goods  to  the  house.  If 
the  carrying  were  merely  fraudulent ;  if  they  were  taken  at  a 
time  when  the  house  was  empty,  or  when  it  was  clear  there  was 
nobody  at  home,  that  act  might  go  for  nothing.  But  it  certainly 
appears  to  have  been  a  hand  fide  carrying.  The  delivery,  and  the 
payment  of  the  price  are  concurrent  acts,  and  the  porter  had  a 
right  to  say,  ''  I  will  not  deliver  the  articles  till  I  am  paid  the 
carriage."  If,  upon  being  subsequently  applied  to,  he  had  said, 
**  I  have  offered  to  deliver  the  hamper  at  the  house  once,  I  am 
not  obliged  to  do  so  any  more,"  there  might  have  been  some 

t  Anon,  Hil.  38  Eliz.    .         %  Hyde  v.  Trent  Navigation  Co,,  2  E.  E.  620. 
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foundation  for  the  ground  taken  this  day,  and  which  appears  to 
have  been  *  taken  for  the  first  time  at  the  trial  at  Nisi  Prius. 
From  the  low  grade  that  the  porter  holds*  in  the  business,  much 
weight  might  not  be  attached  to  his  acts,  but  the  book-keeper 
subsequently  adopted  them,  insisting  on  the  satisfaction  of  another 
demand  before  giving  up  the  hamper.  It  cannot  be  said  then, 
that  there  was  anything  like  a  termination  of  the  original  con- 
tract. We  are  not  called  upon  to  decide  what  the  consequence 
would  be  if  those  goods  had  been  destroyed  by  fire,  or  removed 
from  the  warehouse  by  force :  it  is  enough  for  us  to  determine 
the  question  before  us.  Boardman  v.  SiU\  was  an  action  of  trover 
against  a  wharfinger  for  brandy,  where  the  wharfinger  had  a 
right  of  lien,  but  he  did  not  set  it  up  till  on  the  trial  at  Nisi  Prius, 
and  there  the  Court  rejected  a  defence  which  was  founded  upon 
an  after-thought.  I  do  not  know  whether  the  decision  came 
before  the  Court  afterward^,  but  if  it  did,  it  was  sustained.  I 
should  suspect  that  the  defendants'  briefs  did  not  contain  one 
word  of  this  defence,  unless  it  was  taken  from  an  opinion  given 
just  before  the  trial ;  and  is  it  to  be  said  that  it  is  to  be  relied  on 
as  a  ground  for  a  nonsuit?  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  since  this  was  treated  as  a  continuing  contract 
down  to  the  last  time  the  property  was  refused  to  be  delivered. 

Rule  absolute. 


1825. 
Feb.  7. 

Exchequer 
Chamber. 

[160] 


The  ATTOENET-GENERAL  v.  ALEXANDER 
DAVISON,  Esq.,  et  t  contra. 

(McGleland  &  Younge,  160—171.) 

In  order  to  render  depositions  taken  under  any  judicial  proceedings- 
evidence  against  a  party,  lie  must  have  had  an  opportunity  to  be  present 
at  the  examination,  and  to  cross-examine  the  witnesses. 

Arbitrators  are  boimd  by  those  rules  of  evidence  which  govern  the 
Courts  of  law. 

In  Michaelmas  Term,  1811,  an  information  was  filed  by  his 
Majesty's  Attorney-General  against  the  defendant,  Alexander 
Davison,  Esquire,  in  relation  to  certain  contracts  between  him 


t  1  Camp.  410,  w. 
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and  General  De  Lancey,  barrack  master  general,  for  the  supply     Att.-Gkn. 
of  stores  for  the  barrack  department,  between  the  years  1795  and      davison. 
1804 ;  alleging  a  considerable  balance  to  be  due  from  the  defen- 
dant ;  calling  for  his  accounts,  and  seeking  to  charge  him  with 
interest  on  money,  stated  to  have  been  advanced  to  him  prema- 
turely, or  to  have  remained  in  his  hands  improperly. 

The  defendant  put  in  an  answer  to  the  information,  by  which 
he  claimed  a  balance  of  17,000Z.  and  upwards,  to  be  due  to  him. 
And  in  Trinity  Term,  1812,  filed  his  bill  against  the  Attorney- 
General,  praying  (among  other  things)  that  he  might  be  allowed 
in  his  account,  several  sums  of  money  therein  mentioned,  and 
which  were  thereby  alleged  to  have  been  improperly  surcharged* 
and  disallowed  by  the  commissioners  of  barrack-accounts, 
appointed  by  the  Act  47  Geo.  III.  c.  18,  t  and  claiming  a  balance 
to  be  due  to  him  on  such  accounts. 

Both  causes  came  on  for  hearing  on  the  19th  of  May,  1824, 
when  they  were  refeiTed,  by  consent,  to  the  award  of  *the  com-  [  'i^i  ] 
missioners  for  auditing  the  public  accounts,  whose  award  was  to 
be  final,  and  subject  to  no  appeal.  The  order  of  reference,  beside 
various  other  regulations  and  directions,  provided,  that  the  arbi- 
trators should  be  at  liberty  to  apply  to  the  Court  for  directions 
on  any  points  that  might  arise  pending  the  reference,  as  they 
might  think  necessary ;  and  either  party  was  to  be  at  liberty  to 
read  before  the  arbitrators  the  depositions  of  any  witness 
examined  in  the  said  causes,  or  either  of  them,  if  the  said  arbi- 
trators should  think  proper  to  receive  the  same  as  evidence. 

The  commissioners  for  auditing  the  public  accounts  proceeded 
in  the  reference,  but  a  question  arising  as  to  the  admissibility  of 
certain  evidence,  proposed  to  be  read  before  them,  they,  in 
pursuance  of  the  provision  contained  in  the  order,  stated  the 
point  in  the  shape  of  a  certificate,  or  case  for  the  opinion  of 
the  Court. 

By  this  certificate,  dated  20th  January,  1825,  the  commis- 
sioners stated,  that  they  had  examined  witnesses,  some  of  whom 
had  been  before  examined  before  the  commissioners  of  barrack- 
accounts,  in  the  manner  thereinafter  described,  in  support  of 
certain  disallowances  made  by  the  commissioners,  which  were 
t  Repealed  S.  L.  E.  Act,  1872,  No.  2. 
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att.-Gek.  objected  to  by  Mr.  Davison,  and  formed  part  of  the  subject 
Davison,  matter  of  the  suit  instituted  by  him  against  the  Attorney-General; 
that,  in  the  course  of  the  reference,  it  had  been  proposed,  on  the 
part  of  the  Attorney-General,  to  read,  in  support  of  the  disallow- 
ances made  by  the  commissioners  of  barrack-accounts,  certain 
depositions  of  witnesses,  examined  by  the  said  commissioners, 
under  the  provisions  of  the  statute  47  Geo.  III.,  by  which  they 
were  authorized  to  send  for  books,  papers,  &c.,  and  to  summon, 
and  examine  upon  oath,  all  persons  whom  they  should  find 
occasion  to  call  before  them,  touching  all  matters  necessary  for 
the  execution  of  the  trusts  reposed  in  them  by  the  statute ;  and 
which*  statute  rendered  persons  giving  false  evidence  before 
[  *162  ]  them,  liable  to  the  penalties  of  *perjury.  That  the  counsel  for 
Mr.  Davison  objected  to  the  reading  of  such  depositions,  on  the 
ground  of  their  not  being  evidence :  that,  upon  enquiry  into  the 
mode  of  taking  these  depositions,  and  into  the  course  of  pro- 
ceeding adopted  by  the  barrack  commissioners,  with  regard  to 
the  examination  of  witnesses,  they  (the  auditors  of  the  public 
accounts)  understood  it  to  have  been  their  practice  to  call  before 
them  such  persons  as  they  judged  most  likely  to  afford  useful 
information  upon  subjects  connected  with  Mr.  Davison's  accounts, 
and  especially  with  regard  to  the  market  prices  of  different  kinds 
of  articles  furnished  by  him  for  the  service  of  the  barracks,  which 
were  included  in  his  accounts :  that  the  parties  thus  summoned 
attended  at  the  ofSce  of  the  commissioners,  and  were  examined 
by  them  upon  oath,  the  questions  and  answers  being  carefully 
taken  down  at  the  time,  and  the  examination  in  each  case  being 
signed  by  the  witness,  and  also  by  the  commissioners :  that  no 
opportunity  of  being  present  at  these  examinations  was  allowed 
to  Mr.  Davison  or  his  agents,  nor  were  the  depositions  subse- 
quently communicated  to  him  or  them ;  but  the  commissioners, 
after  having  examined  various  witnesses  on  the  subject  of  the 
market  prices,  made  a  written  commimication  to  Mr.  Davison, 
dated  6th  June,  1810,  referring  to  the  prices  he  had  charged  for 
certain  articles  in  his  accounts,  and  acquainting  him,  that  they 
had  ascertained,  by  the  evidence  of  competent  witnesses,  that  the 
market  prices  of  those  articles,  at  the  periods  in  question,  were 
at  certain  rates,  therein  mentioned,  which  were  lower  than  the 
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rates  charged  by  him,  and  that  no  higher  prices  than  those  so  ATT.-GEy. 
specified  could  be  allowed  to  him  in  his  accounts :  that  to  this  Davison. 
communication  of  the  commissioners,  Mr.  Davison  returned  a 
written  answer,  dated  18th  June,  1810,  in  which  he  entered  into 
no  details  respecting  prices,  but  protested  generally  against  the 
course  taken  by  the  commissioners,  insisting,  that  as  the  patterns 
and  prices  of  the  articles  were  submitted  at  the  time  to  the 
barrack-ofl&ce,  *and  approved  by  that  department,  he  was  entitled,  [  *163  ] 
by  the  terms  of  his  engagement,  to  charge  government  at  those 
rates,  and  that  the  fairness  or  reasonableness  of  the  prices  was 
no  longer  open  to  enquiry  or  investigation.  That  it  did  not 
appear  that  Mr.  Davison,  either  by  that  answer,  or  on  any  other 
occasion,  specifically  objected  to  the  course  pursued  by  the  com- 
missioners with  regard  to  the  examination  of  witnesses,  or  made 
any  application  to  them  for  inspection  or  copies  of  the  depositions. 
That  subsequently  to  those  proceedings,  the  commissioners  of 
barrack-accounts,  taking  into  consideration  Mr.  Davison's  answer, 
and  the  depositions  of  the  witnesses,  made  various  disallowances 
in  the  accounts,  amounting  to  considerable  sums,  and  it  appeared 
that  many  of  the  disallowances  were  wholly,  or  in  part,  founded 
upon  such  depositions.  The  auditors  of  the  public  accounts, 
then  referring  to  the  terms  of  the  order  of  referencis,  requested 
the  direction  of  the  Court,  whether,  under  the  circumstances,  the 
depositions  taken  by  the  commissioners  of  barrack-accounts,  in 
the  manner  before  described,  ought  to  be  excluded  altogether 
from  their  consideration,  or  whether  the  same  might  be  per- 
mitted to  be  read,  saving  all  just  exceptions,  and  subject  to  any 
observation  which,  on  the  part  of  Mr.  Davison,  might  be  offered 
thereon. 

The  question  raised  by  this  certificate  [having  been  argued  :] 

Alexander,  C.  B.  :  [  166  ] 

The  question  in  this  case  seems  to  be,  not  whether  the  evidence 
taken  before  the  barrack  commissioners  is,  or  is  not,  strictly 
speaking,  legal  evidence;  but  merely,  whether  the  auditors  of 
the  pubUc  accounts  are  at  liberty  to  look  into  their  depositions, 
or  are  precluded  from  so  doing.  There  seems  to  be  no  question 
that  the  evidence  is  not  strict  legal  evidence.     It  is  more  like  the 
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Att.-Gen.  finding  of  a  grand  jury :  indeed,  it  scarcely  amounts  to  that, 
Davison.  Mr.  Davison  having  no  power  to  attend,  or  be  heard,  or  to  cross- 
examine  the  witnesses,  and  upon  that  foundation  alone  this 
cannot  be  considered  as  legal  evidence.  The  only  doubt,  there- 
fore, seems  to  be,  whether  Mr.  Davison  has,  by  his  conduct, 
made  that  evidence,  as  against  him,  which  otherwise  was  clearly 
not  so  :  and,  it  has  been  contended  on  the  part  of  the  Attorney- 
General,  that  he  has  so  done,  by  his  letter  of  the  18th  June, 
1810.  But  it  does  not  appear  to  me,  that  any  such  conclusion 
can  be  drawn ;  for  Mr.  Davison  by  that  letter  only  indirectly 
admits  that  the  witnesses  may  have  given  such  testimony  as  that 
in  question,  but  he  does  not  admit  that  such  testimony  is  correct, 
or  could  not  be  explained  by  cross-examining  the  same  witnesses, 
or  by  the  examination  of  other  persons.  The  case,  therefore, 
seems  to  resolve  itself  into  the  question,  whether  the  auditors  of 
public  accounts  can  receive  evidence  which  the  Court,  according 
to  the  strict  rules  of  legal  evidence,  could  not.  It  has  been 
contended  that,  in  the  present  case,  they  are  in  the  situation  of 
arbitrators,  and,  as  such,  may  do  so.  But  I  have  always  under- 
stood, that  arbitrators  are  bound  by  the  same  rules  of  evidence 
[  •167  ]  *as  the  courts  of  law ;  though  I  believe  that  arbitrators, 
especially  when  not  professional  men,  frequently  proceed  on 
grounds  not  recognised  by  the  Courts.  However,  it  does  not 
appear  to  me,  that  the  admission  of  this  evidence  would  be  either 
just  or  expedient:  we  must  therefore  direct  the  commissioners 
for  auditing  the  public  accounts,  that  they  cannot  receive  it. 

Graham,  B.  : 

The  barrack  commissioners  were  not  required  to  summon  the 
party  for  the  purpose  of  examining  witnesses ;  and  I  have  no 
doubt,  that  they  proceeded  to  examine  the  witnesses,  and  to 
make  their  report,  without  giving  notice  to  the  other  side ;  and, 
consequently,  as  the  party  had  no  opportunity  of  attending,  or 
cross-examining  the  witnesses,  this  cannot  be  legal  evidence. 
But,  it  has  been  urged,  that  though  this  may  not  be  strict  legal 
evidence,  yet  the  commissioners  for  auditing  the  public  accounts, 
as  arbitrators,  may  receive  it :  and  a  general  statement  has  been 
made,  that  arbitrators  may  proceed  in  receiving  evidence,  with- 
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out  reference  to  principles  of  law  or  equity.  Now  we  know  that  att.-Gbn. 
position  to  be  contrary  to  law,  and  the  practice  of  the  Courts :  davisox. 
however,  the  question  here  is  not  merely  whether  the  commis- 
sioners may  receive  this  as  evidence,  but  whether,  as  evidence, 
it  amounts  to  any  thing.  For  Mr.  Davison  argues  before  the 
audit  commissioners, — "  you  are  pressing  me  with  evidence  with 
which  I  have  nothing  to  do;  for  admitting  it  to  be  true,  yet 
there  are  circumstances  which  would  justify  my  charging  some- 
thing higher  than  the  market  prices,  and  which  circumstances  I 
should  be  able  to  shew,  by  cross-examining  the  witnesses,  or  by 
the  examination  of  other  persons.'*  I  think  the  evidence  must 
be  rejected. 

G ARROW,  B. : 

This  is  an  application  by  persons  in  very  high  station  for  the 
direction  of  tjhe  Court,  as  to  their  mode  *of  proceeding  under  [  ♦les  ] 
particular  circumstances.  (His  Lordship  then  stated  the  nature 
and  object  of  the  suits.)  It  was  foreseen,  that  if  this  Court  were 
to  take  the  voluminous  accounts  involved  in  this  case,  very 
considerable  time  must  of  necessity  be  consumed,  and  the  parties 
therefore  agreed,  and  as  it  seems  to  me  with  very  great  propriety, 
to  refer  the  accounts  to  the  commissioners  for  auditing  the  public 
accounts.  It  was  then  suggested,  that  some  questions  might 
arise  in  the  course  of  the  reference,  and  this  special  permission 
to  apply  to  the  Court,  was  introduced  into  the  order.  The 
investigation  made  by  the  barrack  commissioners  was  not  in  the 
shape  of  a  trial  of  the  case,  at  which  the  accountant  was  to  be 
present;  but  was  merely  to  satisfy  the  minds  of  the  commis- 
sioners whether  Mr.  Davison's  charges  were,  or  were  not,  fair. 
One  of  the  enquiries  was,  whether  certain  articles  of  ironmongery, 
supplied  by  Mr.  Davison,  were  supplied  at  the  current  market 
price  of  the  day.  The  commissioners  examined  witnesses  on 
that  subject,  whose  depositions  they  took  down  in  writing,  and 
they  subsequently  communicated  to  Mr.  Davison  that,  from  the 
examination  of  such  witnesses,  it  appeared  that  the  prices  charged 
by  him  far  exceeded  the  market  prices  of  the  day.  How  does 
the  accountant  act  on  this  information?  He  does  not  say  he 
considers  himself  affected  or  bound  by  the  evidence ;  but  he  at 
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Att.-Gbn.  once  objects  to  the  principle  on  which  the  commissioners  proceed : 
DAYieoN.  urging,  in  effect,  that  thoagh  the  market  price  of  an  iron-range 
on  a  particular  day  might  be  a  given  sum,  yet  if  a  thousand 
ranges  were  required  on  that  day,  as  no  one  ironmonger  could 
supply  them,  the  large  demand  would  necessarily  increase  the 
price. 

It  has  been  stated  as  a  ground  of  objection  to  the  evidence, 
that  the  depositions,  or  the  names  of  the  witnesses,  were  never 
communicated  to  Mr.  Davison ;  but  that  the  barrack  commis- 
sioners, in  their  communication  to  him,  merely  informed  him, 
£  ♦169  ]  that  they  had  ascertained  by  the  *examination  of  competent 
witnesses,  that  the  prices  charged  by  him  were  higher  than  the 
current  market  prices  of  the  same  article  at  the  time  of  the 
supply.  In  order  to  affect  any  party  by  oral  or  written  testimony, 
an  opportunity  should  be  allowed  to  him  of  checking  or  correcting 
it  by  cross-examination.  The  purpose  of  a  cross-examination  is 
to  explain  something  not  yet  understood :  to  elicit  something 
which  was  not  the  intent  of  the  examination  in  chief.  The 
object  of  the  barrack  commissioners  was  merely  to  ascertain  the 
current  market  price  of  certain  articles  on  a  given  day,  by  making 
enquiries  of  competent  persons  ;  but  Mr.  Davison  submits,  that 
if  other  questions  had  been  put  to  those  persons,  or  if  other 
persons  had  been  examined,  facts  might  have  been  elicited  which 
would  have  led  to  a  different  conclusion.  It  appears  to  me,  that 
it  would  be  against  all  the  security  of  the  subject  to  receive  such 
depositions. 

HuLLocK,  B. : 

I  concur  in  the  opinion  that  these  depositions  are  not  admissible 
evidence  in  point  of  law ;  and  that  I  understand  to  be  the  question 
submitted  to  this  Court.  I  have  always  considered,  that  to 
render  a  deposition  admissible  in  point  of  law  against  a  party, 
it  must  appear  that  it  was  taken  on  oath  in  a  judicial  proceeding 
in  some  cause,  and  that  the  party  should  have  had  an  oppor- 
tunity to  cross-examine  the  witness.  The  barrack  commissioners 
were  authorized  to  administer  an  oath,  and  therefore  I  think  the 
depositions  so  far  were  properly  taken;  but  yet  they  want  two 
other  requisites  to  make  them  properly  admissible.     1st,  It  does 
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not  appear  from  the  certificate  that  the  witnesses  are  dead :  this  Att.-Gen. 
fact  ought  to  have  been  proved  before  the  commissioners  for  Davisok. 
auditing  the  public  accounts ;  for  otherwise,  the  depositions 
would  only  be  secondary  evidence.  The  next  point  of  enquiry, 
to  render  the  evidence  admissible,  is,  has  Mr.  Davison  had  any 
opportunity  to  cross-examine  the  witnesses  ?  *The  certificate  of  [  '^^^  ] 
the  commissioners  expressly  states  that  Mr.  Davison  had  no 
opportunity  of  being  present,  much  less  to  cross-examine  the 
witnesses.  The  Act  47  Geo.  III.  never  meant  to  alter  the  rules 
of  evidence.  If  it  had  been  intimated  to  Mr.  Davison,  that  on 
such  a  day,  such  persons  would  be  examined  on  such  particular 
accounts,  and  that  he  would  be  at  liberty  to  examine  them,  and 
he  had  not  attended,  I  should  have  been  inclined  to  admit  the 
depositions ;  for  the  opportunity  to  cross-examine,  when  not 
taken  advantage  of,  would  have  been  equivalent,  as  against  him, 
to  a  cross-examination.  I  know  of  only  one  instance  in  which 
depositions  taken  in  the  absence  of  a  party,  have  been  allowed  to 
be  read  as  evidence  against  him,  and  that  is  the  case  of  The  King 
V.  The  Inhabitants  of  RavenstoneA  In  that  case,  a  woman,  with 
child,  was  examined  before  a  magistrate,  as  to  who  was  the 
father  of  her  child,  and  in  less  than  two  hours  after  her  depo- 
sition had  been  taken  the  woman  died ;  and  the  Court  of  King's 
Bench  considered  the  deposition  to  be  good  evidence  against  the 
father  of  the  child.  But  that  case  depended  on  the  special 
circumstance  of  the  woman  being  at  the  point  of  death  when  her 
deposition  was  taken,  and  of  its  being  the  very  best  evidence  of 
which  the  case  would  admit.  It  is  clear,  that  depositions  in 
bankruptcy  cannot  be  given  in  evidence,  notwithstanding  they 
are  taken  under  the  authority  of  an  Act  of  Parliament,  and 
certainly  in  such  a  manner  as  to  expose  the  party  giving  false 
testimony,  to  the  penalties  for  perjury.  The  question  then  is, 
whether  the  correspondence  between  the  barrack  commissioners 
and  Mr.  Davison,  takes  the  case  out  of  the  general  rule  of  law. 
The  barrack  commissioners  state  that  witnesses  have  proved  that 
the  prices  were  over-charged.  Mr.  Davison  evades  answering 
this,  for  by  his  letter,  he  merely  protests  against  the  course 
pursued  by  the  commissioners,  and  *insists  that  the  articles  and      [  'iTi  ] 


t  5  T.  E.  373. 
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ATT..OKK.  the  prices  were  submitted  to,  and  approved  by,  the  barrack 
DAVI80K.  department,  and  that  the  fairness  or  unreasonableness  of  the 
prices  was  no  longer  open  to  enquiry  or  investigation.  No  doubt, 
this  letter  is  evidence  against  Hr.  Davison,  but  it  amounts  to 
nothing ;  for  he  was  not  aware  of  the  names  of  the  witnesses, 
or  of  the  particulars  of  their  depositions.  It  has  been  said,  that 
he  ought  to  have  taken  his  stand  on  the  irregularity  of  the 
examination,  and  ought  to  have  applied  for  leave  to  cross- 
examine  the  witnesses.  I  think  he  was  not  called  upon  to  do 
any  such  thing,  for  he  might  have  been  advised,  and  fairly 
advised,  that  according  to  the  course  pursued,  these  depositions, 
being  taken  behind  his  back,  were  not  evidence,  but  would 
become  so  by  his  cross-examining  the  witnesses.  With  respect 
to  the  commissioners  being  in  this  case  also  arbitrators,  and  that, 
therefore,  the  evidence,  though  otherwise  inadmissible,  may  be 
received  by  them ;  I  think  that  argument  has  altogether  failed. 
The  authorities  cited  in  support  of  it  do  not  appear  to  me  to  be 
in  point ;  they  apply  only  to  references  of  all  matters  in  dispute, 
and  the  first  authority  cited  was  a  mere  dictum.  I  never  under- 
stood, that  arbitrators  were  at  libertj'  to  deviate  from  those  rules 
which  govern  the  superior  Courts.  It  is  true,  that  at  Nisi  Prius, 
on  orders  of  reference,  and  where,  generally  speaking,  all  matters 
in  dispute  are  referred,  the  arbitrator  is  usually  authorized  to 
examine  the  parties,  or  either  of  them,  if  he  thinks  proper,  but 
this  depends  on  the  previous  agreement  of  the  parties,  who  by 
consent  introduce  it  into  the  order  of  reference.  I  agree  in 
opinion  with  the  rest  of  the  Court,  that  this  is  not  legal  evidence, 
and  if  it  is  not  legal  evidence,  that  it  ought  not  to  be  received  by 
the  commissioners. 
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THE   KING    V.    WILLIAM    HUMPHERY,   (claiming       .^f^^- 

'     ^  July  16. 

CERTAIN   EFFECTS    SEIZED    UNDER    AN    IMMEDIATE    EXTENT  1820. 

AGAINST  Arthur    EMERSON).t  -Vaye. 

(McCleland  &  Younge,  173 — 196.)  July  11. 

A  wharfinger's  general  lien  on  the  goods  of  his  customer  in  his  ^**24. 

possession  for  his  balance,  in  respect  of  freight  and  wharfage,  due  before  •^'"*^  '^*'- 
the  teste  of  an  immediate  extent,  issued  against  such  customer  being  l®^*'^- 

the  Crown's  debtor,  shall  prevail  against  the  extent.  ^^^'  ^»  *• 

By  inquisition,  taken  on  the  9th  December,  1818,  under  a  ^'"'^^."7  '^ 
commission  to  find  debts,  Arthur  Emerson,  a  merchant  of  r  173  ] 
London,  was  found  to  be  indebted  to  the  Crown  in  2,760Z.  for 
lead,  paid  from  time  to  time  by  the  lessees  of  certain  lead  mines, 
in  Yorkshire,  and  consigned  to  and  sold  by  him  to  the  King's 
use.  An  immediate  extent  directed  to  the  sheriff  of  Surrey, 
tested  the  day  before-mentioned,  and  returnable  the  23rd 
January,  1819,  issued  against  Emerson,  under  which  all  his 
personal  property  was  seized.  The  greater  part  of  the  effects 
seized,  consisted  of  wares  and  merchandize,  at  the  time  of  the 
seizure,  in  the  custody  of  the  defendant  Humphery,  who  is  a, 
wharfinger,  on  his  wharf  called  Hayes'  Wharf,  in  Tooley  Street, 
Southwark.  Emerson  had  rented  a  counting-house  and  w^are- 
house  on  that  wharf  for  the  purposes  of  his  trade,  and  at,  and 
previous  to  the  test  of  the  extent,  had  been  indebted  to 
Humphery,  on  the  balance  of  a  general  account,  for  freight 
on  the  landing  of  his  (Emerson's)  goods,  and  wharfage  for 
landing  and  shipping  his  goods,  paid  by  Humphery,  according 
to  the  custom  of  the  trade.  On  the  19th  December,  1818,  a 
•commission  of  bankrupt  issued  against  Emerson,  and  the 
Assignees  chosen  under  it  came  in,  and  claimed  the  goods 
seized  under  the  extent,  and  traversed  the  debt  due  to  the 
Crown.  The  issue  taken  upon  that  traverse  was  tried  before 
*the  late  Lord  Chief  Baron  (Richards),  and  a  special  jury,  at  [•174] 
the  sittings  after  Trinity  Term,  1819,  when  a  verdict  was  found 
ior  the  Crown,  to  the  amount  of  2,649Z.  14«.  3d.    Humphery  had 

t  This  case  is  cited  as  an  unques-      (H.  L.  1832)  1  CI.  &  Fin.  72  et  seq. 
tionable  authority  by  several  of  the     — B,.  C. 
4M>n8ulted  Judges  in  Oiles  v.  Grcver 
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The  Kiko  refused  to  deliver  up  possession  of  the  goods  on  his  premises, 
HuMPHKRY.  and  detained  them  there  until  the  7th  June,  1819,  when  they 
were  forcibly  taken  and  removed  by  a  sheriff's  officer.  In  the 
course  of  the  same  month  the  whole  of  the  property  seized  was 
sold  by  auction,  and  produced  the  sum  of  1,865{.  No  appearance, 
or  claim  of  property,  was  made  by  Humphery,  within  the  time 
required  by  the  rule  for  that  purpose,  which  expired  on  the  8rd 
February.  But  after  the  removal  of  the  goods  he  applied  to  the 
Court,  and  obtained  a  conditional  order  for  leave  to  enter  hia 
claim,  on  a  joint  affidavit  of  himself,  his  clerk,  and  attorney,  and 
a  suggestion  that  it  had  been  conceived  unnecessary  to  enter  any 
claim  under  the  circumstances ;  and  the  order  was  made  absolute 
on  the  16th  July,  1819.1  He  accordingly  claimed  to  have  a  lien 
for  1,170{.  148.  lid.,  and  pleaded  that  long  before  the  issuing  of 
the  extent,  and  the  9th  December,  1818,  he  had  been,  and  still 
was  a  wharfinger,  and  carried  on  the  trade  and  business  of  a 
wharj&nger ;  that  theretofore,  to  wit,  on  the  8th  December,  1818, 
divers  of  the  goods  and  chattels  in  the  inquisition  mentioned, 
belonging  to  Arthur  Emerson,  (specifying  them),  had  been 
delivered  to  him  as  such  wharfinger  as  aforesaid,  and  had 
[  *i"B  ]  continued  and  were  in  his  custody  and  possession  *a8  such 
wharfinger  as  aforesaid,  before  and  at  the  time  of  the  issuing 
of  the  extent,  and  the  inquisition  taken  thereon:  that  before, 
and  on  the  days  above-mentioned,  the  said  Arthur  Emerson  had 
been,  and  then  was,  indebted  to  the  claimant  in  1,074/.  Gs.  Id. 
for  freight  paid  by  him,  and  wharfage  fees  and  dues,  in  respect 
of  the  said  goods  and  chattels,  and  divers  other  goods  and 
chattels  of  the  said  Arthur  Emerson,  which  had  come  into  the 
custody  and  possession  of  the  claimant  as  aforesaid;  and  that  on 

t  lie  had  previously  (in  Trinity  C/arA%,  on  behalf  of  his  Majesty,  and 
Term)  obtained  a  rule  to  shew  cause  Mr,  Rose  as  counsel  for  the  assignees ; 
why  the  sheriff  should  not  pay  the  hut,  according  to  the  information  re- 
amount  of  his  claim  out  of  the  ceived,  it  was  not  seriously  opposed 
money  produced  by  the  sale,  which  on  the  part  of  the  Crown.  It  was 
,  was  opposed  on  the  part  of  the  directed  by  the  order  that  the  daim 
Crown  and  the  assignees,  and  dis-  should  be  entered  immediately,  and 
charged.  The  order  drawn  up  for  that  having  appeared  to  the  extent 
leave  to  claim,  purports  to  be  made  the  claimant  should  plead  thereto  on 
on  hearing  the  (then)  Attorufy-  or  before  the  first  day  of  Mirhaelma.*» 
General    (Lord    Gifford),    and    Mr,  Term  (then)  next. 
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the  several  days  and  times  above-mentioned,  the  claimant  had,  The  Krso 
and  still  claimed,  a  general  lien  on  the  goods  and  chattels  humphebt. 
specified ;  part  of  the  goods,  &c.,  in  the  inquisition  mentioned 
for  the  sum  of  1,07 4i.  6«.  Id.,  and  also  for  the  further  sum  of 
962.  88.  lOd,  for  warehouse  room,  accrued  due  in  respect  of  the 
said  goods,  &c.,  part  and  parcel  as  aforesaid,  from  the  9th 
December,  1818,  to  the  7th  June,  1819,  when  the  same  goods 
and  chattels  were  taken  out  of  the  claimant's  possession.  And 
he  traversed  Emerson's  possession  of  the  particular  goods  in  the 
manner  by  the  inquisition  taken  under  the  extent  supposed. 
The  then  Attorney-Oeneral^  replied.  The  replication  denied, 
first,  that  the  goods  in  question  had  been  delivered  to  the 
claimant,  as  such  wharfinger  as  aforesaid.  2nd.  That  Emerson 
was  indebted  to  the  claimant  in  the  sums  stated  in  the  plea. 
8rd.  That  the  claimant  had  a  general  lien  on  the  goods,  or  any 
part  thereof ;  and  it  averred,  4thly.  That  Emerson,  at  the  times 
of  issuing  the  extent,  and  taking  the  inquisition,  was  possessed 
of  the  goods  in  the  manner  by  the  inquisition  supposed.  Issues 
were  joined  upon  all  these  points.  The  cause  was  tried  at  the 
sittings  after  Hilary  Term,  1820,  before  the  late  Lord  Chief 
Baron,  when  a  verdict  was  found  for  the  defendant  upon  all 
the  issues ;  upon  the  third,  under  the  direction  of  the  learned 
Judge,  given  in  deference  to  the  authorities,  cited  for  the  defen- 
dant, of  Naylor  v.  Mangles  I  and  Spears  v.  Hartly.^ 

Shepherdy  on  behalf  of  the  then  Attoimey-General,  obtained  a  [  176  ] 
rule  in  the  following  Term,  calling  on  the  defendant  to  shew 
cause  why  judgment  should  not  be  arrested,  or  why  the  verdict 
should  not  be  set  aside,  and  judgment  entered  up  for  his 
Majesty ;  and  the  defendant  was  permitted  to  receive  the  sum 
which  he  claimed,  on  giving  a  bond  conditioned  to  restore  it  in 
case  the  rule  should  be  made  absolute. 

The  facts,  as  found  by  the  jury,  were  not  disputed ;  and  the 
only  question  intended  to  be  raised  in  argument  was,  whether  a 
wharfinger  admitted  to  have,  by  the  usage  of  trade,  a  general 
lien  upon  the  goods  of  his  customer  in  his  possession,  for  his 


f  Lord  Gifford.  §  6  B.  B.  814  (3  Esp.  81). 

t  5  B.  B.  722  (1  Eep.  109). 
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The  King    general  balance,  could  render  that  lien   available  against  the 

HuMPHEBY.    Crown  process  issued  against  such  customer,  being  the  King's 

debtor.     Cause  was  shewn  against  the  rule  in  Trinity  Term, 

1821,  by  Jervis,  Sir  W.  Owen,  and  Wilde,  and  it  was  supported 

by  the  then  Attorney-General,  with  whom  was  Clarke.     The  case 

was  adjourned  for  judgment,  and  having  stood  over  for  that 

1824.        purpose,  a  new  argument  was  deemed  necessary,  in  consequence 

June2^.      q{  ^  change  in  the  constitution  of  the  Court :  accordingly  the 

rule  was  re-argued  by  Jervis,  and  the  Solicitor-General, 


1825.  Graham,  B.  on  a  subsequent  day  delivered  judgment  in  the 
'  absence  of  the  Chief  Baron :  t 

^     '^  ^  In  this  case  of  The  King  v.  Humphery,  which  has  stood  over 

for  a  very  considerable  time,  owing  to  accidents  that  have  taken 
place,  it  happens  to  fall  to  my  lot  to  express  the  general  opinion 
of  the  Court  upon  the  subject  of  it.  I  have  taken  a  great  deal 
of  pains  to  look  into  the  cases  that  have  been  cited  upon  both 
sides ;  but  inasmuch  as  the  occasion  does  not  seem  to  call  for  it, 
and  as  the  Court  is  clear  of  all  kind  of  doubt  on  the  principal 
question,  I  will  not  enter  into  any  very  circumstantial  detail 
either  of  the  cases  cited,  or  of  the  topics  which  have  been  touched 
upon  in  argument.  This  case  comes  before  the  Court  upon  an 
extent,  at  the  immediate  suit  of  the  Crown,  against  a  person  of 
the  name  of  Arthur  Emerson,  which  was  sued  out  in  the  year 
1818.  Upon  that  extent  being  sued  out,  as  usual,  an  order  goes 
to  the  sheriff  to  enquire  what  lands,  and  what  goods  and  chattels 
Emerson  had..  With  respect  to  land,  it  is  perfectly  out  of  the 
question ;  but  the  inquisition  returned  contained  a  very  minute 
specification  of  the  goods  and  chattels  that  belonged  to  Emerson, 
without  however  distinguishing  those  which  mark  the  peculiar 
character  of  the  case  before  us.  Some  time  after  the  return  of 
the  sheriff,  the  defendant,  William  Humphery,  was  allowed  to 
come  in  and  make  his  claim  and  appearance,  and  he  pleads  that 
which,  in  point  of  fact,  brings  the  question  entirely  before  us : 
he  states,  that  before  the  year  1818,  he  was  a  wharfinger,  and 
that  he  had  had  dealings  with  Arthur  Emerson,  and  that  Arthur 

t  In  the  Exchequer  Chamber. 
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Emerson  had  sent  the  goods,  which  are  particularly  mentioned  Thb  Kiho 
in  his  plea,  to  his  wharf,  where  they  w^ere  landed  prior  to  the  humphbry. 
date  of  the  extent  under  which  the  Crown  claims.  And  he  states 
what  the  custom  or  the  usage  of  trade  is  with  respect  to  whar- 
fingers, that  they  have  a  lien  for  their  general  balance  on  all 
goods  that  come  to  *  their  wharf :  and  he  states  that  there  was  t  *^^^  3 
due  to  him,  in  respect  of  the  general  balance  of  account,  for 
wharfage  merely,  to  the  amount  of,  I  think,  1,074?.,  and  96L  for 
warehouse  room.  Upon  his  stating  this  plea,  the  Attorney- 
General,  as  he  has  a  right  to  do,  takes  issue  upon  the  different 
statements,  or  rather  the  different  facts  that  go  to  constitute  the 
plea,  and  puts  the  whole  of  it  in  issue.  The  result  of  the  trial 
of  the  issues,  before  a  special  jury,  was  to  find,  not  only  all  those 
facts  which  are  averred  in  the  plea,  and  which  therefore  belong 
to  the  case  now  before  us,  but  also,  in  particular,  the  custom  and 
usage  of  the  trade  with  respect  to  wharfingers.  Warehousemen, 
I  believe,  the  plea  does  not  particularly  mention :  from  what  I 
shall  have  to  say  upon  that  subject  presently  it  seems  to  me  that 
that  is  distinct  from  the  other  case.  Notwithstanding  this 
finding  of  the  jury,  the  late  Attorney-General,  (the  case  came 
before  us  originally  in  the  year  1820,)  submitted  the  motion 
which  is  now  before  us,  that  the  judgment  should  be  arrested, 
or  a  verdict  should  be  entered  for  the  Crown  non  obstante  the 
finding  of  the  jury  on  the  usage:  which  consequently  presents  to 
the  Court  that  single  question,  whether  a  wharfinger,  though  by 
the  usage  of  the  trade  he  has  that  lien  as  against  all  the  world, 
can  act  or  stand  upon  it,  as  against  the  claim  of  the  Crown  ? 

That  was  the  question  that  was  propounded  to  us.  It  was 
argued  in  the  time  of  the  late  Chief  Baron  by  the  late  Attorney- 
General  :  and  it  is  remarkable  that  in  the  course  of  that 
argument,  while  it  was  marked  by  the  talent  which  belongs  to 
that  noble  person,  and  by  a  profound  knowledge  of  the  subject, 
he,  in  point  of  fact,  goes  to  admit  almost  every  thing  necessary 
to  establish  the  defendant's  case.  Before  he  enters  very  par- 
ticularly on  the  question,  he  says,  it  would  be  unbecoming  in 
me,  I  do  not  mean  to  repeat  his  words,  but  this  was  the  substance, 
considering   that  the  case  of   The  King   v.   Lce,\   (which   had 

+  20  B.  R.  664  (6  Price,  369) 
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Th£  Kmo  eBtablished  the  general  lien  as  against  the  Grown  in  the  case  *of 
HuMPHBBT.  a  factor),  was  argued  with  great  ability,  determined  with  great 
[  '187  ]  deliberation,  and  not  carried  further,  undoubtedly,  with  the 
approbation  of  the  then  Attorney-General:  it  would  be  unbe- 
coming in  me  to  dispute,  and  I  do  not  mean  to  dispute  that 
authority.  And  he  goes  further,  and  says,  that  with  regard  to 
this  case  of  a  wharfinger,  not,  I  believe,  in  terms  mentioning  the 
case  of  a  warehouseman,  but  with  regard  to  a  wharfinger,  I  do 
not  mean  to  deny,  that  as  against  all  the  world,  except  the 
Crown,  he  has  the  same  lien  that  a  factor  has.  With  this  outset, 
to  be  sure,  the  argument,  however  ingeniously  built,  rested  upon 
an  extremely  slender  basis,  namely,  the  distinction  between  the 
case  of  a  factor  and  the  case  of  a  wharfinger.  He  put  the 
distinction  upon  this,  that  the  factor  has  not  only  that  sort  of 
special  property  which  is  common  to  both,  but  he  has  an  absolute 
control  over  the  property  from  the  circumstance  of  his  having  a 
power  of  selling  it.  Now  that  distinction  appears  to  me  strictly 
and  literally  to  rest  upon  an  extremely  slender  basis,  and  to  be 
a  distinction  without  a  difference.  Because,  what  is  the  interest 
of  a  factor;  every  body  knows  that  the  factor  is  merely  the 
agent  of  the  person  who  employs  him.  When  the  Attorney- 
General  says  that  he  has  the  control  over  the  property,  because 
he  has  the  power  of  sale,  it  should  be  remembered  that  his 
power  of  sale  is  entirely  with  a  view  to  his  principal's  benefit. 
He  is  appointed  factor  for  the  purpose  of  converting  the  goods  of 
the  principal  into  money,  and  the  power  of  sale  which  he  has  is 
only  incidental  to  his  duty  of  making  the  property  available  to 
the  owner.  When  he  speaks  of  his  having  an  absolute  power, 
he  seems  not  to  recollect  that  very  strong  and  striking  circum- 
stance, which  is  at  this  moment  the  subject  of  a  great  deal  of 
public  attention,  +  that  the  factor  cannot  pledge  the  principal's 
[  *188  ]  ^property ;  he  not  only  cannot  pledge  for  his  own  purposes,  but 
he  cannot  pledge  even  for  purposes  which  ultimately  might  be 
beneficial  to  his  principal,  namely,  to  raise  money  in  order,  in 
all  probability,  to  give  greater  effect  to  the  sale.  Then  what  is 
it  that  the  factor  has  ?    He  has  literally  no  more  than  this,  he 

t  The  [Bill  which  became  law  by      earlier  Factors  Acts)  was  at  this  tune 
the  6  Geo.   lY.  c.  94  (one  of  the      under  discussion  in  Parliament]. 
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has  the  power  of  sale  and  then  of  paying  himself  his  general    The  Kino 

balance,  that  is,  he  has  his  lien.     The  only  possible  beneficial    hump'heby. 

interest  you  can  assert  in  him,  is  the  lien  which  the  course  of 

trade  gives  him.     The  case  of  the  wharfinger  is  precisely  the 

same ; — he  has  the  same  lien  that  the  factor  has — their  interests 

are  essentially  the  same,  because  the  wharfinger  has  a  right  to 

hold  the  goods  as  against  all  the  world,  and  to  pay  himself  to  the 

fullest  extent:   and  that  is  the  exact  measure  of  the  factor's 

interest.     There  really  is  no  sensible  difference,  and  therefore 

if  the  Attorncy-GeneraVs  argument  were  the  only  opposition  to 

the  judgment  which  the  Court  are  to  pronounce,   I,  for  one, 

should  have  no  sort  of  difl&culty  in  saying  that  the  Court  would 

not  only  carry  the  point  decided  in  The  King  v.  Lee  further,  but 

would  satisfy  themselves  with  resting  their  decision  purely  upon 

the  same  grounds  on  which  that  case  stands. 

There  seems  to  me  to  be  no  discernible  difference  between  the 
two  cases  up  to  that  stage  of  the  argument.  But  the  change  in 
the  constitution  of  the  Court,  by  the  accession  of  the  Lord  Chief 
Baron,  and  my  brother  HuUock,  made  a  second  argument 
necessary ;  and  upon  that,  the  Solicitor-General,  with  a  great 
deal  of  very  laudable  pains  for  the  information  of  the  Court, 
pushes  the  argument  a  great  deal  further.  He  opposes  the  known 
and  established  prerogative  of  the  Crown,  to  these  which  he  calls 
claims  newly  arising  from  circumstances,  and  this  innovating 
system  of  giving  validity  to  these  liens.  Now,  the  Solicitor- 
General  takes  up  that  part  of  his  argument,  as  if  the  case  of 
Drinkwater  and  another,  assignees  of  Dowding,  a  bankrupt, 
against  Goodwin,^  had  for  the  first  time  established  the  lien 
*even  of  a  factor.  But  certainly  he  must  allow  me  to  say  that  [  •iw  ] 
he  is  in  error,  for  so  far  from  that  leading  to  such  a  conclusion, 
it  stood  upon  its  own  particular  circumstances.  Dowding,  a 
bankrupt,  had  been  a  clothier  ;  he  had  employed  a  person  of  the 
name  of  Jeffries  as  his  factor.  They  had  gone  on  for  a  very 
considerable  time.  At  length  Dowding,  the  bankrupt,  was 
desirous  to  raise  a  sum  of  money,  8,000/.,  and  he  applied  to 
Jeffries,  to  join  him  in  the  security,  and  by  way  of  inducement, 
he  says,  if  you  will  join  me  in  the  security,  to  guard  against  any 

t  Cowp.  251. 


^ 
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The  Eiko  damage  that  may  arise  to  you,  I  propose  to  send  to  you  all  the 
HuMPBBBY.  cloths  that  I  shall  work  up  with  the  money  that  I  shall  borrow, 
in  order  to  prevent  you  sustaining  any  risk  or  damage.  What  is 
that  but  an  agreement  on  his  part  to  send  his  goods  to  him  that 
he  might  sell  them  for  the  purpose  of  indemnifying  himself? 
Jeffries  agrees  to  this  with  some  modification  by  way  of  greater 
security  ;  he  says,  I  will  join  you  in  the  security  for  the  3,000/., 
but  that  money  shall  be  paid  into  my  hands,  and  you  shall  draw 
on  me  from  time  to  time, — I  will  charge  you  no  interest  provided 
you  pay  regularly  the  interest  of  the  obligee  in  the  bond.  While 
this  is  the  case,  a  bankruptcy  issues  ;  but  before  the  bankruptcy, 
Jeffries  had,  according  to  this  agreement,  sold  cloths  to  the 
defendant,  Goodwin,  but  the  bankruptcy  intervened  before  he 
had  actually  received  the  money  of  Goodwin,  and  the  assignees 
of  the  bankrupt  had  given  notice  to  Goodwin  not  to  pay  the 
money  over  to  Jeffries.  Goodwin  then  is  indemnified  by  Jeffries, 
and  the  question  was  between  the  assignees  of  the  bankrupt  and 
Jeffries.  That  was  the  real  state  of  the  question  ;  the  fact  being 
that  at  the  time  of  the  bankruptcy,  and  even  at  the  time  of 
the  receipt  of  the  money  by  Jeffries,  the  obligee  had  not  called 
for  the  debt,  and  since  the  bankruptcy  Jeffries  had  been  called 
upon,  and  had  paid  both  principal  and  interest,  and  had  not 
enough  to  indemnify  himself  by  any  effects  in  his  hands,  of 
[  •190  ]  Dowding,  or  even  by  the  price  of  the  goods  *which  he  had  sold. 
Then  how  is  that  case  taken  up  ?  Mr.  Bulkr,  who  argued  for 
the  plaintiffs,  never  questioned  the  point  of  the  general  lien,  but 
he  argues  thus ;  at  this  time  there  was  no  debt  at  all  due  to 
Jeffries  ;  for  he  had  not  paid  upon  the  bond  ;  and  if  there  was  a 
debt  he  had  lost  his  lien.  And  when  Mr,  Davenport  comes  to 
argue  upon  the  other  side,  he  sets  out  with  laying  it  down  that 
factor  has  a  general  lien  upon  the  goods  in  his  possession  for  all 
his  general  balance,  as  a  sort  of  thing  that  is  perfectly  unques- 
tionable ;  and  Mr.  Bnllcr  agrees  to  that ;  so  that  at  that  time  it 
was  considered  as  the  clear  and  settled  law  upon  the  subject, 
that  the  factor  had  a  lien.  But  under  this  special  agreement,  the 
parties  understood  that  the  object  of  sending  this  cloth  to  Jeffries 
was,  that  he  should  place  it  to  the  account  of  his  indemnity ;  and 
the  Court  very  properly  said,  the  circumstance  of  his  having 
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parted  with  the  possession  was  nothing,  for  the  possession,  and    the  king 

the  power  which  he  had  of  recovering  the  money  by  an  action,    humphbby, 

were  the  same  thing  in  this  particular  instance ;  and  as  it  was 

clear  that,  if  the  moment  he  sold  to  Goodwin  he  had  received  the 

money,  he  could  have  applied  it  to  his  own  indemnity ;  so  having 

given  him  credit,  the  application  of  the  value  was  equally  to  be 

to  his  indemnity.     Thus  it  is  with  respect  to  the  law  of  the 

factor's  lien  ;  but  then  with  respect  to  the  case  of  the  wharfinger's 

lien,  I  say  (and  I  am  hardly  apprehensive  that  the  Court  can 

differ  with  me),  that  though  it  rests  upon  two  Nisi  Prius  cases, 

one  in  the  1st  vol.  of  Mr.  Espinasse's  Reports,!  and  the  other  in 

the  3rd  vol.,t  the  law  is  equally  clear  and  decided.     My  position 

is,  that  the  case  of  a  wharfinger  stands  upon  equally  clear  ground, 

from  those  Nisi  Prius  cases.     For  what  is  the  case  in  1st  Espinasse 

which  came  before  my  Lord  Kenyon  ?    Witnesses  were  called  to 

prove  that  it  was  the  constant  usage  and  course  of  trade  for 

wharfingers  to  have  a  lien  upon  goods  in  their  possession  for  their 

general  balance.    Lord  Kenyon  *held,  that  that  being  the  case,       [  •191  ] 

he  was  bound  to  take  it  to  be  the  clear  and  settled  law  of  the 

land  :  because  the  usage  of  trade  constitutes  the  recognised  law 

of  the  land,  and  the  law  would  adopt  it,  and  adopt  it  upon  this 

plain  principle,  that  when  there  is  a  prevalent  and  universal 

course  and  usage  of  trade,  all  mankind  are  deemed  to  contract 

upon  the  scale,  footing,  and  foundation  of  that  established  course 

and  practice.     Considering  what  able  men  were  counsel  upon 

that  occasion,  it  is  not  to  be  supposed  for  a  moment,  that  if  that 

decision  could  have  been  at  all  questioned  it  would  not  have  been 

carried  further.     But  all  the  world  acquiesced  in  it ;  the  parties 

and  their  counsel  acquiesced  in  it,  and  the  conduct  of  the  parties 

is  a  great  matter  in  these  mercantile  transactions.     They  see, 

and  know,  and  understand  the  language  of  the  Royal  Exchange, 

and  the  course  of  commercial  dealings,  and  they  would  therefore, 

if  that  decision  could  have  been  questioned,  have   carried  it 

further.     When  the  same  question  came  a  short  time  afterwards 

before  my  Lord  Eldon,  at  Nisi  Prius,  he  says,  after  referring 

to  the  former  case,  **  I  shall  hold  it  as  the  settled  law  on  the 

subject,  that  the  wharfinger  has  such  a  lien ;"  and  he  carried  it 

much  farther,  in  point  of  fact,  in  that  particular  instance,  than 

t  Naijl(/r  V.  Mangles,  5  E.  R.  722.  X  Sjeara  v.  Hartly,  6  E.  E.  814. 
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The  Kino  Lord  Kenyon  had  ;  for  he  held  it  bo  binding  upon  the  party,  that 
HuMPHBBT.  from  the  circumstance  of  the  wharfinger  having  got  possession  of 
the  goods,  he  allowed  him  to  embrace,  by  the  force  of  his  lien,  a 
debt  of  long  standing,  the  remedy  for  which,  by  action,  was  lost 
by  the  Statute  of  Limitations.  After  these  cases  it  seems  to  me  to 
be  infinitely  too  much  to  be  argued  in  a  court  of  law,  that  this 
right  of  wharfingers  is  not  perfectly  clear,  and  generally  and 
universally  admitted.  Now  the  Solicitor-General  carries  the  argu- 
ment a  great  deal  farther  than  it  had  been  carried  before.  He 
argued,  that  even  admitting  that  these  usages,  which  may  be 
called  customs  in  point  of  fact,  were  good  against  a  private 
individual,  they  are  not  good  as  against  the  Crown;  and  he 
[  *192  ]  cited  a  case  which  *I  believe  will  be  found  in  the  Year  Books, 
85  Hen.  YL  88  case,  and  I  will  just  give  a  general  outline  of  it. 
It  was  an  information  by  the  Crown,  in  the  nature  of  an  action  of 
trover ;  and  what  is  very  remarkable,  it  was  an  information  for 
the  recovery  of  jewels  that  had  been  actually  in  the  possession 
of  the  Crown,  that  is  to  say,  of  the  immediate  servants  of  the 
Crown,  and  which  had  been  stolen  from  them.  An  information 
is  brought  against  a  person  of  the  name  of  Eier,  and  Eier  is 
allowed  to  plead,  and  his  plea  is  undoubtedly  a  very  extraordinary 
one.  The  plea  is,  that  there  was  an  ancient  and  laudable  custom 
in  the  city  of  London,  that  if  any  man  possessed  of  any  goods  of 
any  kind,  shall  pledge  in  the  hands  of  a  citizen  of  London  those 
goods,  and  borrow  money  for  the  same,  (not  saying  with  the 
knowledge  of  the  real  owner,  or  any  thing  of  that  sort),  by  the 
custom  of  London,  it  shall  be  lawful  for  such  citizen  of  London 
having  advanced  the  money,  to  hold  those  goods  until  the  sum 
advanced  be  paid.  And  then  the  plea  goes  on  to  aver,  which,  by 
the  by,  the  custom  does  not  seem  to  require,  that  the  party,  Eier, 
who  took  those  goods  in  pledge,  did  not  at  that  time  know  they 
were  the  King's  goods,  and  that  they  had  neither  the  mark  nor 
the  arms  of  the  King  upon  them.  The  Attorney-Oeneral  demurs 
to  this,  and  it  is  worthy  of  remark,  and  perhaps  that  is  the  reason 
why  we  no  longer  hear  of  this  custom,  that  all  the  twelve  Judges 
were  assembled  to  decide  this  case,  and  the  argument  is  carried 
on  by  men  of  the  greatest  ability.  It  is  an  extraordinary  circum- 
stance in  history,  that  at  the  time  of  the  weakest  reign  that  ever 
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this  country  endured,  there  were  existing  some  of  the  greatest    The  Kiko 

lawyers  it  ever  produced.     This  case  is  argued  by  a  name  as    humphebt. 

celebrated  as  is  recorded  in  the  history  of  the  law.     The  first 

person  who  argues  for  the  custom  is  Mr.  Serjeant  Choice^  who 

contends,  with  several  other  Serjeants,  that  it  may  be  upheld ; 

that  you  would  presume  everything  in  favour  of  it ;  that  you 

would  presume  even  a  grant  of  the  Crown  or  an  Act  of  *Parlia-       [  *198  ] 

ment  in  support  of  it.     I  could  travel  through  the  arguments 

here,  but  all  that  is  necessary  to  be  said  is  this ;  Littleton,  our 

great  master,  then  the  King's  Prime  Serjeant,  takes  it  up,  and  he 

argues,  and  argues  irresistibly,  that  the  custom  was  radically 

bad,  and  that  it  was  impossible  to  uphold  a  custom  of  such  a 

nature,  that  if  a  thief  should  come  and  rob  you  and  carry  away 

your  goods  to  the  city  of  London, — that  should  be  tantamount, 

and  more  than  tantamount  to  a  sale  in  open  market, — that  it 

should  preclude  all  enquiry,  and  should  bar  even  the  King  himself 

from  recovering.     Accordingly  all  the  Judges  were  unanimously 

of  opinion  that  this  was  a  custom  radically  bad.    But  the  Solicitor- 

General  has  pressed  this  argument ;  he  says,  it  is  true  that  the 

Judges  did  say  that  the  custom  was  bad  ;  but  they  also  said,  that 

if  the  custom  was  good  it  could  not  bind  the  Crown,  and  therefore 

you  are  to  infer  that  the  Crown  is  not  bound  by  custom,  and 

consequently  is  not  bound  by  this  usage.     But  I  am  disposed  to 

think  that  that  was  an  obiter  dictum  of  the  Court  that  has  not 

authority,  because  the  decision  that  the  custom  was  bad  totally 

cut  up  the  defence,  and  if  the  Court  do  not  tell  us  what  the  custom 

was,  we  cannot  possibly  apply  it  to  any  future  custom  or  usage 

that  holds  in  this  country.     But  there  is  no  colour  for  turning  this 

dictum  into  a  general  rule  against  all  customs,  because  we  know 

that  the  Crown  is  bound  by  a  vast  number  of  customs  \n  this 

country.     The  Crown  is  bound  by  the  custom  of  Gavelkind  ;  and 

if  the  Crown,  as  we  know  has  been  done,  buys  copyhold  property, 

it  must  submit  to  the  customs  of  the  copyhold  in  every  respect. 

The  whole  of  the  Solicitor-GeneraVs  argument  applies  to  a  case 

of  a  direct  interest  in  the  Crown.    In  the  case  to  which  he  referred, 

the  Crown  was  the  immediate  owner  of  the  goods  ;  but  the  Crown, 

in  this  instance,  has  no  means  of  coming  at  these  goods  but 

through  Emerson ;  and  Emerson  having  placed  the  goods  with 
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The  Kino  his  wharfinger,  could  by  no  possibility  get  at  them  without  paying 
HuMPHBRY.  ^^^  general  balance.  *The  Crown,  by  virtue  of  its  extent,  accedes 
[  •194  ]  to  the  interest  of  Emerson.  The  utmost  length  to  which  you  can 
carry  its  right,  is  to  consider  that  the  interest  of  the  debtor  had 
been  assigned  to  it.  That  is  always  the  assumption  that  is  made 
in  these  extents  ;  the  debt  is  considered  as  quasi  assigned.  Then 
is  not  the  necessary  consequence  of  the  Crown  standing  in  the 
place  of  the  debtor,  this  ?  That  it  can  have  nothing  more  than 
he  had  ; — ^you  cannot  carry  the  stream  higher  than  the  fountain 
head — ^you  cannot  make  a  derivative  title  mount  higher  than  the 
title  from  which  it  is  derived,  and  the  Crown  can  have  nothing 
more  assigned  to  it  than  what  Emerson  had  the  power  of  assigning. 
What  is  that  ?  His  interest  in  the  goods,  subject  to  Humphery's 
claim.  The  Crown  had  the  right  of  taking  these  goods  out  of 
the  possession  of  Humphery,  upon  the  terms  of  paying  him 
his  balance.  It  is  the  duty  of  a  court  of  justice  to  advise  the 
King  to  do  what  is  just  and  right ;  and  the  statute  38  Hen.  Vni.,t 
directs  us  to  do  so,  in  the  case  thereby  provided  for.  Now  it 
would  appear  to  me  to  be  a  perfect  injustice  to  decide  against  this 
defendant.  For  what  was  the  situation  of  Humphery  before  this 
extent  issued  ?  He  had  a  double  security — he  had  the  personal  claim 
against  Emerson,  and  what  is  infinitely  better,  a  security  by  pledge, 
for  I  cannot  distinguish  this  case  from  that  of  a  pledge,  the  law  of 
which  is  perfectly  clear.  It  is  plain  he  has  a  double  security ;  the 
personal  security  against  the  bankrupt,  and  the  more  substantial 
security  of  the  actual  possession  of  the  goods.  Shall  it  be  said  then 
that  the  Crown,  by  virtue  of  any  privilege,  shall  be  enabled  to  take 
from  this  man  his  better  security,  namely,  these  goods,  and  drive 
him  to  the  doubtful  security  of  a  claim  against  a  ruined  man  ?  It 
would  be  a  downright  act  of  injustice,  and  I  hope  that  I  have  the 
[  '195  ]  concurrence  of  the  rest  of  the  Court  in  saying  so.  There  *remains, 
therefore,  only  one  word  to  be  said  on  another  part  of  the  case, 
respecting  which,  perhaps,  there  may  be  some  degree  of  doubt.  It 
appears  that  there  is  l,074i.  due  for  wharfage,  and  96Z.  for  ware- 
house room.  Now  I,  for  one,  am  aware  of  no  distinction  between 
the  two  claims.  In  my  experience  I  have  always  considered  the 
case  of  a  wharfinger,  and  of  a  warehouseman,  as  standing  upon 

the  same  grounds. 

+  C.  39,  s.  58. 
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Garrow,  B.  :  The  King 

r. 
My  learned  brother  having  gone  very  fully  into  this  case,  and    Humpheby. 

having  delivered  the  judgment  of  the  Court,  it  is  not  usual,  I 
believe,  for  the  other  members  of  the  Court  to  express  their 
opinion  upon  that  on  which  the  opinion  of  the  Court  is  unani- 
mous ;  but  there  is  a  point  on  which,  perhaps,  the  rest  of  the 
Court  may  not  entirely  agree  with  him.  I  think  there  is  a 
distinction  between  the  cases  of  the  lien  of  a  wharfinger,  for  his 
wharfage,  and  of  a  lien  for  warehouse  room. 

HuLLOCK,  B. : 

I  am  not  prepared  to  coincide  with  that  part  of  the  judgment 
which  relates  to  the  general  lien  for  warehouse  rent,  and  I  there- 
fore wish  to  give  no  opinion  upon  that  subject.  If  there  is  any 
doubt  about  it,  it  had  better  be  re-considered. 

The  rule  was  accordingly  discharged  to  the  extent  of 
the  1,074/.,  and  the  rest  of  the  case  stood  over 
to  he  re-considered. 

This  day  the  Court  observed,  that  the  question  of  a  general  lien  reh.  4. 
for  warehouse  room  did  not  arise  in  the  case,  because  the  only 
claim  of  general  lien  upon  the  pleadings,  was  for  wharfage.  But 
it  appearing  that  the  96/.  8s.  lOd.  had  been  tendered  to  the 
defendant  at  the  removal  of  the  goods,  and  refused,  without 
payment  of  his  entire  demand,  *they  allowed  that  claim  in  the  [  •!%  ] 
particular  instance  without  giving  any  opinion  on  the  abstract 
point ;  and  directed  the  rule  to  be  discharged  generally. 

Rule  discharged,  generallg ;  and  the  bond  given  by 
the  defendant  to  be  delivered  tip  to  be  cancelled. 
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EXCH.   SITTINGS  AFTEK  HIL.  TERM. 


1825.  THE  KING  V.   DYER. 

1_1_  '  On  a  Writ  of  Extent. 

[  261  ]  (McCleland  &  Younge,  261—264.) 

Sale  of  real  estate  extended  under  the  excise  laws,  directed  to  take 
place  before  a  collector  of  excise  resident  in  the  country,  where  the 
property  was  situated. 

In  Michaelmas  Term,  1822,  judgment  was  entered  up  in  this 
Court  against  the  defendant,  at  the  suit  of  his  Majesty,  for 
16,900Z.,  penalties  for  offences  against  the  excise  laws ;  and  a  writ 
of  extent  was  subsequently  issued,  to  recover  the  amount.  By  an 
inquisition,  taken  on  the  2nd  February,  1824,  the  defendant  was 
found  to  have  been,  at  the  issuing  of  the  extent,  and  to  be,  at  the 
taking  of  the  inquisition,  seised  in  fee  of  two  messuages  or  tene- 
ments, in  the  parish  of  Goring,  in  the  county  of  Sussex,  of  the 
yearly  value  of  13r.,  which  the  sheriff  of  Sussex  took  and  seised 
into  his  Majesty's  hands  according  to  the  command  of  the 
extent. 

The  extent  and  inquisition  having  been  returned  and  filed,  and 
no  claim  to  the  property  seised  having  been  entered,  on  the 
23rd  July,  1824,  the  Attorney -General,  on  behalf  of  his  Majesty, 
r  •262  ]  applied  to  the  Court  for  a  sale  of  the  *said  estate,  by  public 
auction,  pursuant  to  the  stat.  25  Geo.  III.  c.  35,  t  in  Sussex,  by  or 
before  William  Lambert,  esq.,  the  collector  of  excise  at  Lewes. 

t  **  An  Act  for  the  more  easy  and  and  interest  of  the  heirs  and  assigns 

effectual  sale  of  lands,  tenements,  of  such  debtor,  in  any  lands,  tene- 

and  hereditaments  of  Crown  debtors,  ments,  or  hereditaments  which  have 

or  of  their  sureties."    By  section  1  been  or  shall  be  extended  under  and 

of  which  it  is  {inter  alia)  enacted,  by  virtue  of  any  such  writ  of  extent 

'*That  it  shall  and  may  be  lawful  or  diem  clauait  extremum,  as  afore> 

to  and  for  his  Majesty's  Court  of  said,  or  so  much  thereof  as  shall  be 

Exchequer,  and  the  same  Court  is  sufficient  to  satisfy  the  debt  for  which 

thereby  authorized,  on  the  application  the  same  shall  have  been  so  extended, 

of  his  Majesty's  Attorney- General  in  shall  be  sold  in  such  manner  ajs  the 

a  summary  way,  by  motion  to  the  Court  shall  direct." 

same  Court,  to  order  that  the  right,  [This  enactment  is  extended  to  all 

title,    estate,    and    interest    of    any  executions  for  enforcing  payment  of 

debtor  to  his  Majesty,  his  heirs  and  money  to  the  Crown,  by  28  &  29 

successors,  and  the  right,  title,  estate,  Vict.  c.  104,  s.  50. — R,  C] 
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It  was  represented  that  this  mode  of  disposing  of  the  property  The  King 
would  effect  a  considerable  saving  of  expense,  and  it  was  accord-  Dyek. 
ingly  ordered,  that  all  the  right,  title,  estate,  and  interest  of  the 
defendant,  his  heirs  and  assigns,  in  the  premises,  should  be  sold 
in  the  manner  mentioned,  for  the  best  price  or  prices  that  could 
be  procured,  at  such  time  and  place,  and  in  such  lots,  as  should 
be  appointed  and  advertised  by  the  said  collector ;  and  that  he 
should  take  down  the  several  biddings,  and  certify  the  same,  and 
the  name  and  residence  of  the  best  bidder,  to  this  Court.  And 
the  other  directions  usual  on  sales  of  extended  real  estates  under 
the  orders  of  the  Court,  for  conveyance  to  the  purchaser,  or  pur- 
chasers, by  the  King's  Remembrancer,  &c.,  were  added. 

But  before  the  abolition  of  the  office  of  Deputy  Eemembrancer,+ 
sales  of  this  description  having  always  been  ordered  to  take  place 
before  that  officer,  or  with  his  approbation,  and  having  been, 
in  fact,  conducted  before  a  person  appointed  by  him,  who  was 
allowed  fees  and  expenses  for  travelling  and  loss  of  time;  and 
the  present  application  having  been  made  at  the  instance  of  the 
Solicitor  of  the  excise,  the  King's  Remembrancer  thought  the 
new  course  *propo8ed  open  to  objections,  and  therefore,  by  an  [  •263  ] 
arrangement  between  the  two  officers,  the  order  obtained  was 
drawn  up  as  an  order  nisi,  to  afford  an  opportunity  of  discussing 
its  merits  before  the  Court.  The  time  for  shewing  cause  was 
enlarged,  by  agreement,  until  this  day,  when 

Richards,  Gr.,  and  Younge,  for  the  King's  Remembrancer, 
shewed  for  cause  against  the  order,  that  the  application  was 
unprecedented,  and  an  attempt  to  take  away  an  ancient  authority 
exercised  by  this  Court  and  its  officers;  that  the  alteration  of 
practice  involved  in  it  would  be  attended  with  no  saving  of 
expense,  or  at  least,  so  trifling  a  reduction,  as  to  be  outweighed 
by  the  disadvantage  accruing  to  the  public  from  having  the 
superintendence  committed  to  the  officer  of  excise  instead  of  an 
officer  of  this  Court,  appointed  by  the  King's  Remembrancer, — 
inasmuch  as  the  former  could  not  possess  the  degree  of  legal 
knowledge,  and  skill  adequate  to  the  discharge  of  the  duty,  and 
would  not  be  responsible  to,  nor  subject  to  the  control  of,  the 

t  By  the  stat.  57  Geo.  111.  c.  60. 
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The  King    Court ;  that,  in  Chancery,  sales  in  the  country  were  invariably 

Dyer.        carried  on  before  persons  delegated  by  a  Master,  who  made  the 

report  himself ;  whereas,  by  the  course  in  question,  the  Court 

would  be  under  the  necessity  of  receiving  a  report  from  an  oflScer 

of  excise. 

The  Attoimey-General  and  Walton,  in  support  of  the  order, 
said  that  the  question  was,  Istly,  \vhether  the  Court  had  authority 
to  make  the  order  ;  and  2ndly,  if  so,  w^hether  it  was  proper  to  be 
made.  Istly.  The  Court  did  possess  authority  by  the  express 
words  of  the  Act,  which  directed  that  the  extended  estate  should 
be  sold  in  such  manner  as  the  Court  should  direct. 

2ndly.  The  order  was  proper,  and  was  not  opposed  by  the  party 
himself.  It  was  absolutely  necessary  that  the  sale  should  take 
place  in  the  country  where  the  property  was  situated :  it  an 
officer  of  the  Court  were  deputed  there,  to  conduct  it,  he  could 
L  '264  ]  not  be  expected  to  act  without  remuneration  *for  his  travelling 
expenses  and  loss  of  time,  whereas,  the  Collector  of  excise,  being 
on  the  spot,  would  act  for  nothing.  Every  thing  relating  to  the 
conveyance,  and  title  was  to  be  conducted  by  the  King's  Remem- 
brancer in  the  old  mode,  and  the  whole  duty  assigned  to  the 
Collector  was  the  mechanical  operation  of  advertizing,  taking  the 
biddings,  and  returning  the  best  bidder,  which  was  fitly  enough 
entrusted  to  him,  the  forfeiture  having  taken  place  under  the 
excise  laws. 

Alexander,  C.  B.  : 

By  analogy  to  the  practice  in  Chancery,  the  course  here  is 
quite  clear.  In  Chancery  the  general  rule  is,  that  sales  should 
be  superintended  by  the  Master ;  but,  in  particular  circumstances, 
it  becomes  of  advantage  to  the  party  that  the  property  should  be 
sold  by  another  person,  and  the  Court  takes  that  into  its 
consideration,  and  directs  a  sale  where,  and  before  whom  it  thinks 
proper.  Without  laying  down  any  general  rule,  it  seems  a 
proper  exercise  of  the  discretionary  power  possessed  by  this 
Court,  to  direct  a  sale  before  an  individual,  who,  from  his  office, 
and  place  of  residence,  has  probably  some  knowledge  of  the 
property,  and  who  will  act  without  any  charge. 
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Graham,  B.  : 

The  Act  of  Parliament  has  given  a  discretion  to  the  Court, 
\\ith  respect  to  the  individual  who  is  to  conduct  the  sale.  If 
any,  except  a  competent  person,  were  appointed  for  that  purpose, 
I  should  feel  the  force  of  the  objections,  but  there  is  no  sugges- 
tion that  this  gentleman  is  incompetent  to  the  duties  actually 
devolving  on  him. 

Garrow,  B.,  and  Hullock,  B.,  were  of  the  same  opinion. 

Cause  disallowed — Order  absolute. 
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Dyeb. 
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The  ATTOENEY-GENEEAL  v.  GOOD. 

TMcCleland  &  Younge,  286—292.) 

The  false  denial  of  the  husband  by  the  wife,  though  not  directly 
proved  to  have  been  by  his  authority,  or  in  his  hearing,  to  custom- 
house officers  coming  to  his  house  to  search  for  imcustDmed  goods, 
immediately  thereafter  discovered  by  them  on  his  premises,  is  admissible 
evidence,  as  a  part  of  the  res  gesta^  on  the  trial  of  an  information  for 
penalties  against  the  husband,  for  possessing  the  goods  with  a  guilty 
knowledge. 

The  due  degree  of  weight  to  be  given  by  a  Judge,  directing  the  jury, 
to  particular  evidence,  which  has  been  properly  admitted,  must  be  left 
to  his  own  discretion,  and  his  direction  in  that  respect  will  not  be 
revised  by  the  Court  above. 

The  first  count  of  this  information  against  the  defendant,  was 
framed  on  the  statute  8  Anne,  c.  7,  s.  17, t  for  having  in  his 
possession  customable  goods,  with  a  guilty  knowledge  that  the 


1825. 
Mat/  13. 

Exchequer 
Pleas, 

[286  ] 


t  ^Vhereby  it  is  {inter  alia)  enacted, 
that  if  any  pepper,  raisins,  mace, 
cinnamon,  cloves,  nutmegs,  snufP,  or 
any  other  sort  of  goods  whatsoever, 
liable  to  the  payment  of  duties,  shall 
be  unshipped,  with  intention  to  be 
laid  on  land,  customs,  and  other 
•duties,  not  being  first  paid  or  secured, 
then  not  only  the  said  uncustomed 
^oods  shall  be  forfeited  and  lost,  but 


of 


also  the  persons  who  shall  be  assist- 
ing, &c.,  in  the  unshipping  the  said 
goods,  or  to  whose  hands  the  same 
shall  knowingly  come,  after  the  un- 
shipping thereof,  shall  forfeit  treble 
the  value  thereof,  together  with  the 
vessels  and  boats,  and  all  the  horses 
and  other  cattle,  and  carriages  what- 
soever, made  use  of  in  the  landing, 
removing,  or  conveyance  of  any  of 
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att.-Gen.  duties  had  not  been  previously  paid,  or  secured.  The  cause 
Good.  came  on  for  trial  before  the  Lord  Chief  Baron  and  a  special  jury, 
at  the  sittings  in  Middlesex  after  last  Hilary  Term.  It  was  given 
in  evidence,  that  the  officers  of  customs,  stationed  at  Stoke's  Bay, 
Hants,  having  discovered,  on  a  morning  in  May,  1824,  that  a 
landing  of  goods  had  been  effected  there,  went  to  the  defendant's 
[  •287  ]  premises,  which  are  about  two  miles  distant,  to  *make  a  search. 
Having  arrived  at  his  house  at  about  seven  o'clock,  his  wife 
opened  the  door,  and  being  asked  if  her  husband  was  at  home, 
answered,  contrary  to  the  fact,  that  "he  was  gone  into  the 
country."  The  officers  discovered  nine  half -ankers  of  foreign 
spirits  ill  the  privy,  having  in  the  meantime  heard  voices  in  the 
house,  one  of  which  they  judged  to  be  the  defendant's.  On 
their  return  to  the  house,  the  defendant  came  out  from  it,  and 
being  questioned  as  to  his  knowledge  of  the  things,  shook  his 
head,  and  said,  six  or  seven  times,  "  it  was  a  bad  job,"  and  that, 
"  he  had  overlain  his  time  or  they  would  be  far  enough  by  this." 

JerviSy  for  the  defendant,  objected,  that  the  answer  of  the 
wife  was  inadmissible  as  evidence  against  that  party ;  but  the 
Chief  Baron  overruled  the  objection,  and  in  his  address  to 
the  jury,  directed  their  attention  to  it,  as  a  circumstance  tending 
to  prove  guilty  knowledge.  The  jury  retired  to  consider  of  their 
verdict,  and  after  an  absence  of  nearly  two  hours,  returned,  and 
asked  the  Court  whether  they  were  to  consider  the  conversation 
of  the  wife  as  received  in  evidence.  The  learned  Judge  answered 
in  the  affirmative,  upon  which  they  found  a  verdict  for  the  Crown, 
which  was  taken  upon  the  first  count. 

JerviSy  on  a  former  day  in  this  Term,  had  obtained  a  rule 
requiring  the  Attornep-General  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had, — submitting  that 
the  evidence  in  question  ought  to  have  been  rejected,  on  the 
general  principle  that  the  evidence  of  the  wife  was  not  receivable 
against  the  husband ;  and  further,  that  she  could  not  be  con- 
sidered  as  his  agent,  for  the  purpose  of  giving  a  false  answer, 

the  aforesaid  goods ;  one  moiety  to  sue  for  the  same.  [Bepealed  S.  L.  R. 
the  use  of  her  Majesty,  and  the  other  Act,  1867.  See  now  39  &  40  Vict, 
to  him  or  them  that  will  seize,  or      c.  36,  s.  186. — "R.  C] 


VOL.  XXIX.]     1825.     EX.     McCLE.  &  YO.  287—289.  801 

unless  it  appeared  that  he  had  directed,  or  heard  the  denial,     Att.-Gkn. 
which  it  did  not, — and  that  the  wife's  answer  was  from  hearsay,        good. 
and  did  not  form  a  part  of  the  res  gesta. 

The  Chief  Babon  having  previously  read  his  notes  of  the  trial,       [  288  ] 

The    Solicitor-General,    Clarke,   N.   G.,   and    Walton,   now 
shewed  cause : 

The  general  principle  relied  upon  on  moving  for  the  rule,  is 
not  involved  in  this  case ;  for  it  was  perfectly  immaterial,  whether 
the  answer  was  given  by  the  wife,  or  by  any  other  person.  The 
officers  were  obliged  to  go  to  the  house,  in  the  first  instance,  and 
ask  the  question ;  and  the  account  given  of  the  defendant,  by 
the  person  who  opened  the  door,  entered  into,  and  made  an 
ingredient  in  the  transaction.  Therefore,  it  was  properly  received 
in  evidence,  as  a  part  of  the  res  gesta,  and  an  exception  to  the 
general  rule  on  the  subject  of  hearsay  evidence  :  Ave  son  v.  Lord 
Kinnaird  and  others,!  Davies  v.  Pierce  and  others. J  Moreover, 
the  wife  is  certainly  the  husband's  agent,  for  opening  the  door, 
and  must  be  regarded  in  the  same  character  for  the  purpose  of 
answering  persons  who  knock  at  it,  and  inquire  for  him.  The 
rule  laid  down  in  The  King  v.  Inhabitants  of  Cliviger,%  that 
husband  and  wife  are  not  permitted  to  give  any  evidence  that 
may  tend  to  criminate  each  other,  is  now  considered  to  be 
too  loose  and  general.  1 1  The  wife's  declaration  is  evidence,  ex 
necessitate  rei,  because,  without  it,  the  fact  of  the  husband  being 
denied  cannot  be  got  at.  But  the  jury  could  scarcely  have  placed 
much  weight  on  the  statement,  because  the  case  against  the 
defendant  was  quite  strong  enough  without  it. 

Jervis,  in  support  of  the  rule,  relied  upon  the  grounds  stated 
on  obtaining  it,  and  The  King  v.  Inhabitants  of  Cliviger ;  and 
objected  further,  that  the  Chief  Baron,  in  his  address  to  the 
jury,  had  told  them,  that  the  defendant  was  denied  by  *his  wife,  [  '289  ] 
which  was  carrying  the  effect  of  her  language  too  far  against  the 
defendant. 

t  8  E.  E.  455  (6  East,  188).  §  2  T.  E.  263. 

X  1  E.  E.  419  (2  T.  E.  53).  ||  See  1  Phillipps's  Evid.  79. 

R.R. — VOL.  XXIX.  51 
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att.-Gen.     Alexander,  C.  B.  : 

V, 

Good.  There  are  two  questions,  as  it  appears  to  me,  in  this  case : 

first,  whether  the  answer  of  the  wife  should  have  been  received 
in  evidence  at  all: — and  secondly,  whether,  assuming  that  it 
ought,  it  was  left  to  the  jury  with  such  observations  as,  taking 
the  whole  circumstances  into  consideration,  furnish  a  proper 
ground  for  a  new  trial.  The  first  is  the  only  really  important 
question,  in  a  general  point  of  view.  Upon  it,  I  confess,  I  enter- 
tain no  doubt.  I  felt  none  at  the  trial ;  and  every  consideration 
I  have  given  the  question  since, — every  inquiry  I  have  been  able 
to  make  of  the  most  learned  persons,  confirms  me  in  that  opinion. 
It  seemed  to  me  then,  and  it  does  now,  that  the  fact  of  a  denial 
being  falsely  made  of  a  person  being  at  home  could  never  be 
proved  in  any  other  way,  unless  the  answer  of  the  individual 
who  opens  the  door  is  received  as  part  of  the  res  gesta.  It  is  not 
possible  to  get  it  otherwise.  The  witness  said,  he  was  told  by  the 
wife,  that  her  husband  was  gone  into  the  country.  If  going  into 
the  country  had  been  at  all  a  material  question,  or  if  I  thought 
that  the  statement  of  that  circumstance,  as  a  fact,  had  acted  on 
the  minds  of  the  jury,  I  should  have  felt  much  of  the  argument. 
But  neither  I,  nor  any  person  in  the  Court,  I  believe,  thought  it 
any  thing  but  a  mere  denial.  I  understood  it  to  have  been  felt 
by  the  jury,  not  as  a  serious,  and  bond  fide  assertion  that  he  was 
gone  into  the  country,  but  simply  as  a  denial.  I  cannot  think 
that  when  a  person  is  denied  by  another,  the  answer  of  that  other 
ought  to  be  rejected  as  evidence :  on  the  contrary,  it  seems  to 
me  to  be  the  policy  of  the  law  to  admit  it  Upon  the  other  part 
of  the  case  my  opinion  is  much  more  doubtful.  With  respect  to 
it,  it  is  proper  to  state,  that  I  did  not  tell  the  jury  that  this  denial 
was  not  to  have  any  effect  upon  their  minds,  in  judging  of  the 

[  •290  ]  guilt,  or  innocence  *of  the  defendant:  but  my  direction  was  rather 
the  other  way,  and  I  think  some  of  them  considered  it  as  material 
evidence.  However,  independently  of  that,  I  was  convinced  that 
there  was  enough  to  satisfy  the  minds  of  the  jury,  that  the  goods 
were  on  the  premises  with  the  guilty  knowledge  of  the  defendant. 

Graham,  B.  : 
With  respect  to  the  first  ground,  there  is  no  possibility  of  doubt 
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upon   it.     The  main  fact  of  the  man's  being  denied  must  be     Att.-Qbn. 

incapable  of  proof  in  any  other  way  than  by  what  was  said  at        good. 

the  time.     Mr.  Jervis's  argument  seems  to  admit,  that  so  far  as 

the  declaration  of  the  wife  forms  a  part  of  the  res  gesta  it  cannot 

be  rejected,  and  in  my  judgment  it  forms  a  necessary  part  of  it. 

But  the  evidence,  in  the  view  in  which  it  was  presented  by  my 

Lord  Chief  Baron  to  the  jury,  is  taken  up,  and  objected  against 

for  another  purpose.     Now,  one  cannot  but  see,  that  if  the  jury 

laid  much  stress  upon  the  wife*s  declaration,  they  did  wrong; 

when,   from   the  nature  of  the  rest  of  the  evidence,   it  was 

impossible  to  come  to  any  other  conclusion  than  that  at  which 

they  arrived. 

Garrow,  B.  : 

I  am  by  no  means  sorry  that  this  question  has  been  brought  in 
a  solemn  manner  under  the  consideration  of  the  Court ;  because 
if  a  notion  should  prevail,  that  what  was  done  on  this  trial  was 
incorrect,  I  foresee  great  difficulties  likely  to  arise  from  it  in  the 
trial  of  causes,  civU,  penal,  and  criminal.  The  doubt,  on  the 
present  occasion,  has  originated  in  calling  that  hearsay  evidence 
which  has  no  approximation  to  it.  The  answer  is  received  as  a 
distinct  fact  in  itself,  to  be  compared  and  combined  with  other 
facts ;  from  all  which  a  right  conclusion  is  to  be  drawn  on  the 
whole  matter.  A  search  was  to  be  made  in  the  house  of  A.  B., 
for  goods  supposed  to  be  there  in  violation  of  the  revenue  laws. 
Before  forcing  open  the  door,  a  peaceable  application  for  admit- 
tance was  *nece8sary.  Suppose  an  unreasonable  time  had  inter-  [  •291  ] 
vened  between  the  demand  of  entrance  and  the  opening  of  the 
door,  during  which  an  answer  was  kept  back,  is  not  that  a  circum- 
stance fit  to  be  inquired  into,  with  a  view  to  the  fact  under 
investigation,  namely,  whether  the  owner  of  the  house  had  a 
guilty  knowledge  that  something  was  there  which,  by  law,  ought 
not  to  have  been  there.  The  door  was  opened  by  a  person 
supposed  to  be  A.  B.'s  wife,  and  she  says  that  A.  B.  was  not 
at  home,  although  in  fact  he  was.  Is  not  that  statement  also 
a  part  of  the  res  gesta  as  much  as  any  other,  not  as  necessarily 
conclusive  against  A.  B.,  that  he  gave  a  direction  to  be  denied, 
but  as  one  of  the  circumstances  of  the  transaction  of  making  the 

51—2 


804  1825.     EX.     McCLE.  &  YO.  291—292.  [r.r. 

att.-Gkn.  search, — as  an  ingredient,  amongst  other  facts,  from  which  the 
Good.  }^U  ^^®  ^  torm  their  verdict,  and  to  infer  that  he  had  a  guilty 
knowledge  ?  The  next  point  is,  whether  in  this  particular  case 
there  ought  to  be  a  new  trial.  I  think  there  ought  not.  The 
question  is,  has  justice  been  done  on  the  former  one?  It  appears 
to  me  that  it  has,  and  that  it  would  be  idle  machinery  to  send 
the  case  down  again ;  for  my  Lord  Chief  Baron  was  of  opinion 
that  the  jury  were  well  warranted  in  their  finding,  even  if  the 
door  had  been  opened  by  a  person  deaf  and  dumb.  Throwing 
what  was  said  by  the  wife  entirely  out  of  the  case,  and  looking 
to  all  the  other  circumstances,  the  result  of  a  new  trial  would 
necessarily  be  the  same,  if  the  minds  of  the  jury  should  be 
constituted  like  those  of  other  men. 

HuLLOCK,  B. : 

I  think  that  the  evidence  was  admissible,  and  ought  to  have 

been  left  to  the  jury.     If  that  be  so,  and  the  case  were  sent  down 

again  for  trial,  it  would  be  again  admitted.     Therefore,  the  only 

ground  remaining  is,  that  too  great  effect  was  given  to  the  evidence 

in  the  learned  Judge's  direction.     I  apprehend  that  that  would 

be  a  new  ground  for  granting  another  trial,  and  would  open  a 

[  •292  ]      door  to  applications  for  that  purpose  to  an  extent  *incalculable, 

I  am  at  a  loss  to  know  by  what  rule  the  precise  quantum  of  force 

which  should  be  attached  by  a  Judge  to  a  particular  piece  of 

evidence  on  a  trial  is  to  be  measured. 

Rtde  discharged. 
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NOEL  V.  HENLEY.  /s^^- 

April  26. 

Ex  PARi'E  SCHWENCH  and  MANN.  ^lo- 

(McCleland  &  Younge,  302—306.)  Excheqver 

A  tenant  for  life  of  trust  monies,  with  a  power  for  appointing  and  [  302  ] 
raising  in  his  lifetime  a  part  of  the  fund  for  the  advancement  of  his 
children,  assigned  the  interest  and  dividends  of  the  whole  fund  as  a 
security  for  an  annuity  granted  by  him :  he  afterwards,  in  exercise  of 
the  power,  appointed  a  part  of  the  fund  to  be  raised  for  the  advance- 
ment of  one  of  his  children:  Held,  that  by  the  assignment  of  the 
dividends,  he  had  precluded  himself  from  exercising  the  power  for 
advancement,  as  it  would  tend  to  diminish  the  security  for  the  annuity, 
notwithstanding  the  dividends  were  of  much  greater  amoimt  than  the 
annuity. 

Thomas  Lord  Viscount  Wentworth,  by  his  will,  devised  his 
real  estates  to  trustees,  in  trust  for  sale ;  and  after  and  subject 
to  the  payment  of  the  several  sums  therein  mentioned,  he  directed 
the  residue  of  the  money  arising  from  the  sale  of  such  estates  to 
be  invested  in  the  public  funds,  or  on  real  security,  at  interest ; 
and  as  to  one  moiety  of  the  said  funds,  in  trust,  to  pay  the 
dividends  and  interest  thereof  to  the  plaintiff,  Thomas  Noel,  for 
life,  and  after  his  decease,  to  pay  the  plaintiff,  Catharine  Noel, 
(in  case  she  should  survive  him),  or  such  other  wife  as  the  said 
Thomas  Noel  might  leave,  the  yearly  sum  of  200Z.  during  her 
life  ;  and  after  the  plaintiff,  Thomas  Noel's  decease,  and  subject, 
and  without  prejudice,  to  the  said  annual  sum  of  200Z.,  upon 
trust,  to  pay,  transfer,  and  assign  the  said  moiety  of  the  stocks, 
funds,  or  securities,  to,  between,  or  among  the  children  of  the 
plaintiff,  Thomas  Noel,  as  he  should  in  manner  therein  mentioned 
direct,  or  appoint ;  and  in  default  of  appointment,  of  the  children 
♦equally  in  manner  therein  mentioned.  The  will  among  various  [  •303  ] 
other  powers  and  provisos,  contained  a  proviso  for  the  trustees, 
at  any  time  or  times  after  the  decease  of  the  plaintiff,  Thomas 
Noel,  or  in  his  lifetime,  in  case  he  should  so  direct,  by  any 
writing  or  writings  under  his  hand,  to  levy  and  raise  any  part  or 
parts  of  the  portion  or  portions  intended  to  be  thereby  provided 
for  the  child  or  children  of  the  plaintiff,  Thomas  Noel,  not  exceed- 
ing in  the  whole,  for  any  one  such  child,  one  moiety  or  equal 
half-part  or  share  of  his  or  her  then  presumptive  portion. 
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Noel  By  an  indenture   dated   15th   September,    1824,   and  made 

Hkklet.  between  the  plaintiflf,  Thomas  Noel,  of  the  first  part,  the 
petitioner,  Schwench,  of  the  second  part,  and  the  petitioner, 
Mann,  his  trustee,  of  the  third  part.  The  plaintiff,  Thomas 
Noel,  granted  Schwench  an  annuity  of  92Z.  for  the  life  of  the 
plaintiff,  Thomas  Noel.  And  by  the  same  indenture,  the  plaintiff, 
Thomas  Noel,  assigned  to  Mann  the  moiety  of  the  interest  and 
dividends,  from  time  to  time,  during  the  plaintiff's  life,  to  become 
due  on  15,163{.  da.  5d.,  consols,  standing  in  the  name  of  the 
Accountant  General  of  this  Court,  in  trust,  in  tl^e  cause,  to  the 
account  of  the  produce  of  the  trust  estates  of  Lord  Wentworth  : 
and  also  all  the  interest  and  dividends  which  from  time  to  time, 
during  the  life  of  the  plaintiff,  Thomas  Noel,  should  accrue  or 
arise  upon  or  from  any  stocks,  funds,  annuities,  or  securities,  in 
which  the  monies  produced  from  the  moiety  to  which  he  waa 
entitled,  during  his  life,  of  the  said  sum  of  15,163Z.  9^.  6d.  consols, 
might  be  invested.  To  hold  the  same  unto  Mann,  his  executors,, 
administrators,  and  assigns,  in  trust,  by  and  out  of  the  interests 
and  dividends,  to  pay  the  costs  and  expenses  to  be  incurred  in 
the  execution  of  the  trusts  thereof ;  and  in  the  next  place,  to  pay 
the  annuity  of  92Z.  to  Schwench,  and  the  premium  of  assurance 
therein  mentioned,  and  all  costs,  &c. ;  and  to  pay  the  residue  or 
surplus  unto  the  plaintiff,  Thomas  Noel.     The  deed  contained 

[  •304  ]  the  usual  proviso  for  re-purchase,  or  *redemption  of  the  annuity 
by  the  plaintiff,  Thomas  Noel,  his  executors,  administrators,  or 
assigns. 

The  petition  presented  in  this  case,  after  setting  forth  the 
annuity  deed,  stated,  that  shortly  after  the  execution  of  the  deed, 
G.  P.  F.  Gregory,  the  solicitor  to  Thomas  Noel,  the.  eldest  son  of 
the  plaintiff,  Thomas  Noel,  informed  the  petitioner,  Mann,  that 
the  plaintiff  was  desirous  to  appoint  2,500Z.  in  favour  of  the  said 
Thomas  Noel,  the  son,  in  pursuance  of  the  power  for  advance- 
ment vested  in  him  by  the  will  of  Lord  Wentworth,  and  that  it 
was  intended  to  re-purchase  the  said  annuity  with  such  sum  of 
2,500Z. :  and  Gregory,  as  such  solicitor,  requested  the  petitioner, 
Mann,  not  to  present  any  petition  to  stay  or  secure  the  fund* 
That  in  consequence  of  such  request,  and  on  the  written  under- 
taking of  Gregory,  as  such  solicitor,  (which  undertaking  was  set 
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forth  in  the  petition),  that  the  annuity  should  be  re-purchased  Noel 
out  of  the  2,500Z.,  the  petitioners  did  not  present  any  petition  to  hknlby. 
secure  the  fund.  That  by  an  order,  dated  the  24th  of  November, 
1824,  the  2,500Z.  had  been  ordered  to  be  raised  and  paid  unto 
Noel,  the  son,  by  virtue  of  an  appointment  made  by  his  father, 
but  the  same  had  not  yet  been  raised.  The  petition  then  stated, 
that  Thomas  Noel,  the  son,  threatened  and  intended,  if  he 
obtained  the  2,500Z.,  to  apply  the  whole  thereof  to  other  purposes, 
and  not  to  re-purchase  the  annuity.  And  it  prayed  that  the 
order  of  the  24th  of  November,  1824,  might  be  discharged :  that 
no  part  of  the  2,500Z.  might  be  paid  without  notice  to  the 
petitioners;  and  that  the  whole  of  the  interest  and  dividends 
assigned  by  the  indenture  might  be  paid  to  Mann,  on  the  trusts 
thereby  declared. 

The  facts  stated  in  the  petition  were  supported  by  an  affidavit. 

Moore,  J.  for  the  petitioners,  urged,  that  the  order  of  24th 
November,  1824,  ought  to  be  discharged,  as  having  been  ♦obtained  [  •805  ] 
through  a  breach  of  good  faith,  and  contended  that  the  dividends 
of  the  whole  fund,  to  which  Noel,  the  father,  was  entitled  for  life, 
being  assigned  as  a  security  for  Schwench  s  annuity,  the  Court 
could  not  dispose  of  any  part  of  that  fund  without  Schwench*s 
consent. 

Simpkin8on  appeared  for  Gregory,  the  late  solicitor  of  Noel, ' 
the  son,  who  had  given  the  undertaking  stated  in  the  petition, 
and  supported  the  present  application,  on  the  ground,  that  he 
had  given  the  undertaking  with  the  knowledge  and  approbation 
of  Noel,  the  son,  and  for  the  purpose  of  saving  expense. 

Pepys  and  Knighty  for  Noel,  the  younger,  submitted,  that 
this  petition,  in  fact,  proceeded  from  Noel,  the  father,  who  had 
unfairly  stipulated  for  the  re-purchase  of  the  annuity,  out  of  the 
sum  appointed,  as  the  price  of  his  exercise  of  the  power ;  which 
stipulation  amounted  to  a  fraud  on  the  appointment.  That  Noel, 
the  son,  had  never  authorised  Gregory,  who  had  been  the  solicitor 
for  the  father  as  well  as  the  son,  to  give  the  undertaking ;  and 
the  father,  being  irritated  by  his  son's  refusal  to  pay  off  the 
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NoBL        annuity  had  not  only  instigated  this  petition,  but  had  executed 
Hen'lkt.      ft  power  of  appointment,  of  all  the  funds  after  his  decease,  among 
his  other  children,  to  the  exclusion  of  this  son. 

Alexander,  C.  B.  : 

The  question  is,  whether  a  tenant  for  life  of  a  trust  fund, 
having  a  power  of  appointment  of  a  part  of  the  fund,  for  the 
advancement  of  his  children,  can  bind  either  the  fund  or  him- 
self by  a  covenant,  so  as  to  deprive  himself  of  the  power  of 
appointing  during  his  lifetime.  I  know  there  have  been  some 
distinctions  taken  in  cases  of  this  description,  and  before  I  decide 
this  case,  I  must  read  the  power  in  question,  and  consult  the 
authorities. 

Cur.  adv.  tmZt.t 
May  10.      Alexander,  C.  B.  : 

I  306  ]  The  subject  of  this  petition  is,  that  Mr.  Noel  being  tenant  for 

life  of  certain  funds  standing  in  this  Court,  with  a  power  to 
appoint  the  funds  after  his  death,  among  his  children,  and  with 
a  power  in  his  lifetime  to  appoint  any  part,  not  exceeding  one 
half  of  the  portion  of  each  child,  for  the  advancement  of  such 
children  respectively,  he  by  deed,  grants  an  annuity  to  the 
petitioner  Schwench,  and  for  securing  that  annuity,  assigns  the 
dividends  and  interest  of  the  whole  of  the  funds  to  which  he  is 
entitled  for  life.  Having  thus  assigned  the  dividends  of  the 
whole  of  the  funds,  he  afterwards,  in  execution  of  the  power, 
appoints  2,500Z.  to  be  raised  for  the  advancement  of  his  son, 
Thomas  Noel.  There  has  been  a  great  deal  of  dispute,  whether 
this  appointment  was  absolute  and  unconditional,  or  whether 
there  was  an  agreement  between  the  father  and  the  son,  that  the 
annuity  should  be  paid  off  out  of  the  2,5002.  And  it  has  been 
urged,  that  if  any  such  agreement  did  take  place,  it  was  not  such 
a  one  as  ought  to  bind  Noel,  the  son.  It  is,  however,  unnecessary 
to  discuss  that  point,  the  simple  question  here  is,  whether  a 

t  Another  petition  was  heard  at  undertaking  to  Mann,  and  claiming 

the  same  time,  presented  by  Gregory,  a  lien  on  the  fund,  for  the  costs  of 

praying,  that  the  order  of  the  24th  obtaining  the  order,  and  for  monies 

November,  1824,  might  be  rescinded,  advanced.    The    petition   was    dis- 

or  might  be  varied  so  as  to  protect  missed  with  costs, 
him  from   the   consequence   of   his 
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tenant  for  life,  with  a  power  of  appointment  for  the  advancement 
of  his  children,  can  by  his  act,  preclude  himself  from  exercising 
that  power.  On  reference  to  the  different  authorities,  it  seems 
quite  contrary  to  all  of  them,  and  to  the  principle  on  which  those 
cases  have  been  decided,  that  a  tenant  for  life,  having  assigned 
the  dividends  of  the  whole  of  the  fund,  to  which  he  is  entitled 
for  life,  as  a  security,  should  be  at  liberty  to  lessen  that  security, 
by  exercising  a  power  for  advancement,  and  consequently, 
diminishing  the  fund  from  which  those  dividends  arise;  and  I 
must  therefore  discharge  the  order  of  the  24th  November,  1824, 
directing  the  payment  of  the  2,500Z.,  to  Thomas  Noel,  the  son. 


Noel 

V. 

Uenlky. 


EXCH.   TRINITY  TERM. 


WATKINS  V.  PHILLPOTTS. 

(McCIeland  &  Younge,  393—397.) 

The  time  for  making  an  award  was  enlarged  by  the  parties  altering 
and  re-executing  the  arbitration  bonds,  and  the  arbitrator  awarded 
interest  on  a  principal  stun  found  to  be  due  from  the  one  to  the  other, 
beyond  the  date  of  the  original  submission,  but  within  that  of  the 
re-execution :  Held,  that  he  had  authority  so  to  do,  for  that  the  date 
of  the  submission  had  been  extended  to  the  time  of  re-executing  the 
bonds. 

This  was  an  order  nisi,  for  setting  aside  an  award. 

In  Michaelmas  Term,  1822,  the  plaintiff  filed  a  bill  in  this 
Court  for  an  account  upon  certain  mortgage  securities,  and  a  note 
of  hand  executed  by  him  to  defendant,  a  redemption  of  the  mort- 
gaged premises,  and  an  injunction.  Before  the  cause  came  to  a 
hearing,  it  was  agreed  to  refer  all  matters  in  dispute  to  arbitra- 
tion, and  bonds  of  submission  were  executed,  dated  the  9th  Dec. 
1824.  The  1st  February  was  the  time  originally  limited  for 
making  the  award,  but  on  the  4th  January,  and  before  the 
proceedings  had  been  commenced,  the  bonds  were  re-executed, 
re-sealed,  and  re-delivered,  and,  by  consent  of  both  parties, 
altered  by  erasing  the  1st  February,  and  substituting  the  1st 
March,  and  they  were  subsequently  re-stamped.     The  arbitrator 


1826. 

May  4,  16. 

June  8. 

Exchequer 
of  Pleas. 

[393] 
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Watkins  made  his  award  on  the  day  last  mentioned,  adjudging  that  there 
Phillpotts.  ^as  then  due  to  the  defendant  on  the  mortgages  and  the  pro- 
missory note,  after  deducting  and  taking  into  account  all  sums 
found  due  to  plaintiff  from  defendant,  or  paid  on  account  of  said 
securities,  the  sum  of  225/.  13«.,  which  sum  included  all  interest 
due  on  the  securities  up  to  the  12th  December,  1824 ;  and  that 
on  payment  thereof  with  interest  at  5  per  cent,  from  12th  Dec. 
1824,  defendant  should  assign  to  plaintiff  the  mortgaged  premises, 
and  deliver  up  all  the  title  deeds,  and  the  note  of  hand.  *  *  * 
[  894  ]  June  8th.     Cause  was  now  shewn.     ♦     ♦     * 

The  objections  were  reduced  to  the  following:  1st,  that  the 
arbitrator  had  exceeded  his  authority  in  allowing  three  days' 
interest  beyond  the  9th  December,  which,  notwithstanding  what 
had  subsequently  occurred,  was  still  to  be  considered  as  the  date 
of  the  submission,  and  that  the  gross  balance  found  due  being 
composed  of  principal  and  interest,  and  of  uncertain  sums  paid 
at  uncertain  times,  it  was  impossible  to  ascertain  the  amount  of 
the  excess  of  interest,  or  for  how  much  the  award  was  bad,  and 
therefore  it  was  void  for  the  whole :  2nd,  that  the  arbitrator  had 
not  had  power  to  award  interest  from  the  12th  of  December  till 
the  time  of  payment. 

[After  argument :] 

[  395  ]       Graham,  B.  : 

I  do  not  think  it  necessary  to  decide  upon  the  isolated  point 
respecting  the  three  days'  interest.  However,  I  have  a  little 
doubt  whether  that  alleged  irregularity  would  avoid  the  instru- 
ment: and  it  does  not  strike  me  very  forcibly  that  the  Court 
could  not  calculate  the  excess.  The  matters  submitted  to  the 
arbitrator  were  these  securities.  He  was  to  settle  the  terms 
upon  which  they  were  to  be  redeemed,  and  in  settling  them  he 
finds  different  items  of  account,  and  comes  to  the  conclusion  that 
225/.  13«.  was  due  to  the  defendant,  upon  payment  of  which 
they  were  to  be  re-assigned.  That  being  so,  he  goes  on  to  say, 
that  interest  on  the  securities  was  to  be  paid  till  the  12th 
December.  Now,  I  do  not  see  why  it  would  not  be  a  very  easy 
[  *S96  ]      matter  to  deduct  the  excess  of  interest  *for  the  three  days ;  bat 
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upon  that  I  have  not  made  up  my  mind.     The  original  submiBsion      Watkiks 
was  80  tardily  proceeded  on,  that  the  parties  found  the  necessity  phillpotts. 
of  extending  the  time  for  making  the  award. 

{Ludiow  observed  that  that  was  not  to  be  collected  from 
the  award.) 

As  I  read  the  award,  it  was  made  after  the  time  originally  agreed 
upon  by  the  submission,  which  necessarily  implies  that  an 
enlargement  of  the  time  was  intended  by  the  parties.  A  new 
submission  was  entered  into  on  the  4th  January,  accompanied 
by  every  ceremony  necessary  to  give  it  validity.  The  bond  was 
re-executed  on  the  same  day,  and  that  allows  time  to  give  interest 
up  to  a  day  beyond  the  12th  December ;  therefore,  I  think  the 
award  ought  to  stand. 

G ARROW,  B. : 

It  is  unnecessary  to  give  an  opinion  on  the  case,  on  the 
supposition  that  there  had  not  been  an  enlargement  of  the  time. 
Looking  to  the  affidavit  verifying  the  re-execution  of  the  bonds 
on  the  4th  January,  I  take  that  to  have  been  the  period  of  the 
submission,  and  therefore  I  think  that  the  award  may  stand. 

HuLLOCK,  B. : 

The  simple  question  is,  whether  at  the  time  of  making  the 
award,  the  arbitrator  had  authority  to  make  it.  It  is  dated  the 
1st  of  March.  The  differences  were  submitted  to  the  arbitrator  by 
bonds  dated  the  9th  of  December.  It  is  not  necessary  to  advert 
to  the  circumstances  as  they  were  then  constituted.  It  seems 
some  persons  thought  there  was  a  necessity  for  enlarging  the 
time.  Accordingly  the  parties  meet  together  on  the  4th  of 
January,  and  the  question  is,  whether  what  they  did  at  that 
time  was  a  valid  act,  because  if  it  was,  there  is  no  doubt  that 
the  arbitrator's  authority  was  in  full  existence.  The  bond 
originally  expired  on  the  1st  February.  They  alter  it,  expunging 
February  and  substituting  March,  and  have  it  stamped  anew. 
Thus  the  authority  was  extended  *to  March.  Is  that  proceeding  [  •397  ] 
legal  ?    What  can  be  objected  to  it  in  point  of  law  ?    The  bond 
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Watkins  was  not  merely  re-delivered,  and  that  is  the  fallacy  of  the 
Phillpotts.  argument.  Therefore,  what  objection  is  there  to  shewing,  that 
though  the  bond  bears  date  the  9th  of  December  it  was  executed 
the  4th  January.  But  it  is  said  there  was  a  mis-recital  in  the 
award.  Admitting  it  to  be  so,  that  irregularity  has  never 
vitiated  an  award ;  but  it  is  not  so,  because  the  arbitrator  is 
merely  referring  to  the  instrument  by  which  the  power  was 
conferred  originally.  I  think  that  this  rule  ought  to  be  dis- 
charged ;  founding  myself  entirely  upon  the  ground,  that  there 
was  a  good  authority  at  the  time  the  award  was  made.  I  agree 
with  Mr.  Ludlow,  that  if  the  award  were  bad  for  the  excess  of 
interest,  from  the  9th  to  the  12th  of  December,  it  would  be  bad 
in  toto,  because  the  different  sums  are  so  mixed  up  together  in 
the  balance  stated  to  be  due  that  they  could  not  be  separated. 
Whether  that  part  directing  subsequent  interest  up  to  the  time 
of  payment  can  be  supported,  I  do  not  say,  because  that  may  be 
rejected,  if  necessary;  and  the  Court  is  not  called  upon  to  decide 
that  point.  The  other  part  is  perfectly  distinct  from  that,  and 
therefore  I  think  that  this  award  is  good. 

Rule  discharged,  with  costs. 
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BROWN   V.  SANSOME  and   Others.  J^^^^^^ 

(Mcaeland  &  Younge,  427—435.)  

r  427  1 
Bequest  of  personal  estate  in  trust,  to  invest  it  in  Government  or  real         "■ 

securities,  and  to  permit  the  interest  to  accumulate  until  it  amounted  to 
500/.,  and  from  time  to  time,  when  it  amounted  to  that  sum,  to  lay  out 
or  invest  such  interest  in  Grovemment  or  real  securities,  to  be  applied  in 
the  same  manner  as  the  principal ;  the  trustees  retaining  the  trust 
monies  in  their  business,  an  inquiry  was  directed  what  would  have  been 
the  amount  of  the  personal  estate,  and  the  interest  thereof,  if  it  had 
been  invested,  and  accumulated  in  the  manner  directed  by  the  will,  and 
the  tinistees  were  decreed  to  pay  the  amount,  and  were  charged  with 
interest  at  5  per  cent,  on  a  balance  in  their  hands. 

Bequest  of  personal  estate,  in  trust,  to  invest  it  in  stock,  to  accumulate, 
and  to  transfer  the  fund  to  A.,  at  21.  Power  for  the  trustees  to  lend 
10,000/.  to  B.,  so  long  as  he  carried  on  the  business  of  a  banker  at  H. 
B.  is  not  entitled  to  retain  the  10,000/.  after  A.  attains  21,  notwith- 
standing he  is  still  a  banker  at  H. 

William  Brown,  by  his  will,  dated  4th  March,  1808,  (among 
other  things),  gave  and  bequeathed  all  his  personal  estate,  not 
specifically  bequeathed,  unto  the  defendants,  Thomas  Sansome 
and  Thomas  Arnold,  upon  trust,  to  make  sale,  and  convert  into 
ready  money,  all  such  part  or  parts  thereof  as  should  not  consist 
of  ready  money,  or  real  or  Government  securities  for  money,  and , 
place  out  and  invest,  as  well  such  part  or  parts  thereof  as  should 
consist  *of  ready  money,  as  also  the  money  to  arise  by  such  sale  [  •428  ] 
or  sales,  or  so  to  be  converted  into  money  as  aforesaid,  upon  real 
or  Government  securities,  and  subject  to  the  several  annuities, 
and  other  annual  payments,  and  to  the  legacies  therein  bequeathed, 
upon  trust,  that  they  the  said  Thomas  Sansome  and  Thomas 
Arnold  should  stand  possessed  of  such  monies  and  securities 
for  money,  proceeds  and  personal  estate,  and  permit  and  suffer 
the  interest  growing  due  for  the  same  from  time  to  time,  to 
accumulate  until  the  same  should  amount  to  5002. ;  and  when 
and  so  soon  as  the  same  should  amount  to  that  sum,  then  upon 
trust  to  lay  out  and  invest  such  interest  on  Government  or  real 
security,  at  5  per  cent.,  and  so  on  from  time  to  time,  until  his 
grand-nephew,  the  plaintiff,  Thomas  Brown,  should  attain  the 
age  of  21  years,  and  when  and  as  soon  as  he  should  attain  that 
age,  then,  as  to,  for,  and  concerning  all  such  monies  and  securities 
for  money,  proceeds,  interest,  and  accumulations,  and  also  as  to 
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bbown  all  and  singular  the  rest,  residue,  and  remainder  of  his  personal 
sansome.  estate,  subject  nevertheless,  to  the  several  annuities,  legacies, 
and  annual  sums  thereinbefore  given,  bequeathed  and  charged 
thereon  as  aforesaid,  upon  trusts  to  and  for  the  equal  benefit  and 
advantage  of  his  two  grand-nephews,  the  plaintiff,  Thomas  Brown, 
and  the  defendant,  John  Brown,  equally  to  be  divided  between 
them,  share  and  share  alike.  Provided  always,  and  the  said 
testator  declared,  that  in  case  his  said  trustees  should  think  it  fit 
or  prudent,  it  should  be  lawful  for  them  to  permit  and  suffer  the 
capital  sum  of  10,0002.  to  be  placed  in  the  hands  of  the  defen- 
dant, John  Blakesley,  so  long  as  he  should  continue  to  carry  on 
the  business  of  a  banker,  at  Hinckley,  at  6  per  cent,  interest,  he, 
the  said  John  Blakesley,  giving  such  personal  security  for  the 
payment  thereof  as  his  trustees  should  approve ;  and  he  appointed 
the  defendants,  Thomas  Sansome,  Thomas  Arnold,  and  John 
Blakesley,  executors. 

[  ^429  ]  The  bill  was  filed  in  Easter  Term,  1819,  by  the  plaintiff,  *who 

had  attained  his  age  of  21  years,  on  the  2nd  November,  1818), 
as  being  entitled  to  a  moiety  of  the  testator's  residuary  estate, 
against  the  trustees  and  executors  of  the  testator's  will,  and  his 
widow,  who  had  subsequently  married  the  defendant  Sansome, 
and  against  the  testator's  heir-at-law,  and  John  Brown  the 
legatee  of  the  other  moiety  of  the  testator's  residuary  estate. 
The  bill  suggested  a  breach  of  trust  on  the  part  of  the  trustees, 
by  suffering  the  testator's  estate  to  remain  in  the  hands  of 
the  defendants  Sansome  and  Blakesley,  who  were  bankers  at 
Hinckley ;  and  in  particular,  by  leaving  10,000Z.  in  the  hands  of 
Blakesley,  without  sufficient  security :  and,  besides  praying  the 
usual  amount  of  the  testator's  estate,  sought  to  charge  the 
defendants  with  the  profits  derived  from  the  employment  in  their 
banking  business  of  the  said  testator's  estate  ;  or  otherwise,  with 
interest  upon  the  balances  from  time  to  time  in  their  hands. 

The  defendants,  the  trustees  and  executors,  by  their  answer 
{inter  alia)  stated,  that  they  had  invested  in  Navy  5  per  cents. 
15,000Z.,  and  upwards,  for  the  purpose  of  paying  the  annuities  as 
they  became  due,  and  that  a  sufficient  sum  remained  in  the 
banking  house  of  the  defendants,  Sansome  and  Blakesley,  at 
Hinckley,  to  meet  the  legacies  then  remaining  unpaid,  as  they 
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respectively  became  due.  And  that  10,000/,,  part  of  the  personal  Beowk 
estate  and  effects  of  the  testator,  were  used  and  employed  in  the  saksomb. 
said  banking  house,  in  pursuance  of  the  special  direction  contained 
in  the  testator's  will,  and  which  had  been  so  employed  since 
November,  1818 ;  but  that  until  that  time,  there  never,  or  but 
seldom,  had  been  so  much  of  the  estate  and  effects  remaining  in 
their  hands,  as  the  said  10,0002.  They  admitted  it  to  be  true, 
that  the  said  defendants,  Sansome  and  Blakesley,  had  ever  since 
the  death  of  the  testator,  carried  on  the  trade  or  business  of 
bankers,  in  copartnership ;  but  denied  that  they  had  employed 
any  part  of  the  testator's  estate  in  such  trade,  except  the  said 
sum  of  10,000i.  specially  directed  by  the  said  testator  to  be  lent 
to  the  *defendant  Blakesley,  and  except  such  sum  or  sums  of  [  '^so  ] 
money  as  might  remain  in  the  said  bank  to  accrue  until 
the  same  had  amounted  to  500{.,  or  until  a  convenient  oppor- 
tunity could  be  found  for  the  investment  thereof,  and  for  which 
lawful  interest  had  been  from  time  to  time  allowed  in  their 
accounts.  And  they  admitted,  that  they  did,  in  pursuance  of 
the  direction  of  the  said  testator's  will,  and  under  a  full  persuasion 
that  they  were  enabled  so  to  do,  by  virtue  of  the  said  will,  lend 
and  advance  to  the  defendant  Blakesley  10,0002.,  out  of  the 
personal  estate  of  the  testator,  and  the  said  defendants,  Blakesley, 
and  Sansome  his  partner,  executed  a  bond  for  securing  the 
repayment  thereof,  with  lawful  interest  for  the  same,  to  the 
defendant  Arnold,  as  a  trustee.  And  they  insisted  that  Blakesley 
was  entitled  to  retain  this  sum  so  long  as  he  carried  on  the 
business  of  a  banker  at  Hinckley.  That  they  had  from  time  to 
time,  and  so  often  as  the  estate  and  effects  of  the  said  testator 
amounted  to  500/.,  placed  the  same  out  at  interest,  upon  Govern- 
ment or  real  security,  according  to  the  direction  of  the  said  will. 
That  by  the  said  testator's  will,  they  were  not  bound  to  pay  or 
allow  any  interest  until  the  sum  in  their  hands  amounted  to  500/., 
yet  willing  to  act  justly,  it  would  appear  by  their  several  accounts, 
that  they  had  allowed  interest  from  the  time  each  particular  sum 
was  received,  until  the  same  was  otherwise  disposed  of. 

By  the  decree  on  the  hearing  of  the  cause,  dated  7th  February, 
1822,  the  defendant  Blakesley  was  decreed  forthwith  to  pay  the 
10,000/.  into  Court,  and  it  was  referred  to  the  Master  to  take 
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Brown  the  usual  accounts ;  and  it  was  also  referred  to  the  Master  to 
Sansomk.  inquire  what  would  have  been  the  amount  of  the  money  produced 
by  the  personal  estate  of  the  testator,  and  the  interest  thereof, 
and  the  rents  and  profits  of  his  real  estates,  if  the  defendants  the 
trustees,  had  invested  and  accumulated  the  same  in  the  manner 
directed  by  the  testator's  will. 

[  431  ]  The  Master,  by  his  general  report,  dated  24th  January,  1825, 

certified,  that  a  state  of  facts  and  charge,  in  the  nature  of  an 
account  current  of  all  the  monies  received  and  paid  by  the  defen- 
dants Sansome,  Arnold,  and  Blakesley,  up  to  the  2nd  day  of 
November,  1818,  (when  the  plaintiff  attained  the  age  of  21  years), 
in  respect  of  the  said  personal  estate,  and  the  interest  thereof, 
and  the  rents  and  profits  of  the  real  estate,  with  balances  struck 
half-yearly  on  the  1st  day  of  February  and  1st  day  of  August,  in 
every  year,  commencing  on  the  1st  day  of  February,  1809,  and 
ending  on  the  1st  day  of  August,  1818,  having  been  laid  before 
him  by  the  plaintiffs,  and  assented  to  on  the  part  of  the  defen- 
dants, he  found,  that  if  the  defendants,  the  trustees,  had  invested 
and  accumulated  the  personal  estate  and  the  interests  thereof, 
and  the  rents  and  profits  of  the  real  estates,  in  the  manner 
directed  by  the  testator's  will,  the  same  would  have  consisted, 
on  the  2nd  day  of  November,  1818,  of  16,834Z.  lOs.  9d.  3  per 
cent,  annuities,  11,673Z.  2«.  Id.  reduced  annuities,  25/.  Osr.  9rf. 
cash  in  the  hands  of  the  defendants  Sansome,  Arnold,  and 
Blakesley,  and  of  10,000i.,  so  lent  to  the  defendant  Blakesley. 
And  he  found  that  the  said  several  sums  in  stock,  on  the  2nd 
day  of  November,  1818,  according  to  the  market  price  of  such 
stocks  respectively,  were  worth  21,688i.  8«.  Id.;  which  several 
sums  of  10,000L,  251.  Os.  9d.,  and  21,688Z.  8«.  Id.,  making  in  all 
31,713Z.  8s.  lOd.,  he  found  would,  on  the  said  2nd  day  of 
November,  1818,  have  been  the  amount  of  the  money  which 
would  have  been  produced  by  the  personal  estate  of  the  said 
testator,  and  the  interest  thereof,  and  the  rents  and  profits  of  his 
real  estates,  if  the  defendants  Sansome  and  Arnold  had  invested 
and  accumulated  the  same  in  the  manner  directed  by  the  will, 
and  had  converted  the  whole  thereof  into  cash  on  the  2nd  day  of 
November,  1818. 
By  an  order,  dated  23rd  February,  1825,  it  was  referred  back 
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to  the  Master,  to  ascertain  upon  the  footing  of  his  *report,  which       Bbowk 
found  the  value  of  the  said  testator's  estate,  had  the  same  been      sanbome. 
duly  laid  out,  what  was  due  from   the   defendants   Sansome,       [  •432  ] 
Arnold,  and  Blakesley  to  the  testator's  estate,  and  the  Court 
reserved  the  consideration  of  interest  from  the  time  the  plaintiff 
came  of  age,  and  the  costs.     The  Master,  by  his  subsequent 
report,  dated  13th  May,  1826,  certified  the  sum  of  l,676i.  19«.  6rf. 
to  be  due. 

The  cause  now  came  on  for  further  directions  on  the  Master's 
subsequent  report,  and  the  questions  were,  the  interest  and 
costs. 

Sim2}kin8on  and  Duckworth,  for  the  plaintiff,  contended  that 
the  trustees  ought  to  be  charged  with  interest  at  5  per  cent.,  and 
ought  to  be  decreed  to  pay  the  costs,  for  that  they  had  derived  a 
manifest  advantage  from  the  employment  of  the  trust  monies  in 
their  banking  business  :  Forbes  v.  Ross  ;t  Piety  v.  Stace ;%  Rocke 
V.  Hart  ;^  I'ehhs  v.  Carpenter  ;'\  Crackelt  v.  Bethune.f 

Martin,    Beames,    and    Kindersley,    for    the     defendants^ 
Sansome,  Arnold,  and  Blakesley: 

The  Master,  in  taking  the  account,  has  proceeded  on  an 
erroneous  principle ;  he  has  taken  the  account  on  the  footing 
of  an  investment  in  3  per  cent.  Bank  Annuities ;  but,  by  the 
testator's  will,  the  trustees  were  authorized  to  invest  the  trust- 
monies  on  real  security,  and  some  part  was,  in  fact,  so  invested : 
the  Master  ought,  therefore,  to  have  taken  the  account  on  the 
principle  of  an  investment  on  mortgage,  or  other  real  security, 
which  would  make  a  material  difference  in  favour  of  the  trustees. 
It  is  true,  we  omitted  to  take  exceptions  to  the  Master's  report, 
but  the  Court  will  notwithstanding,  even  now,  send  back  the 
report  to  be  reviewed,  if  satisfied  that  the  Master  has  proceeded 
on  a  wrong  principle  :  Adams  v.  Claxton  ;\\  Brodie  v.  Parry.lt 
Admitting  the  trustees  *to  be  chargeable  with  interest,  at  5  per       [  •433  ] 

+  2  Br.  C.  C.  430.  %  21  R.  R.  241  (IJac.  &  W.  586). 

X  4  Ves.  620.  tt  5  R.  R.  263  (6  Ves.  226). 

§  11  Ves.  58.  XI  1  Jac.  &  W.  470. 
II  16  R.  R.  224  (1  Madd.  290). 
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bbown  cent.,  but  which,  as  it  is  not  shewn  that  they  made  such  advan- 
Sansome.  tage  of  the  trust-monies,  they  ought  not  to  be,  yet  no  case  is 
made  for  charging  all  of  them  with  costs  :  Sansome  and  Arnold 
only  were  trustees;  Blakesley,  though  an  executor,  was  not  a 
trustee.  The  loan  to  Blakesley  was  not  any  breach  of  trust,  it 
being  expressly  directed  by  the  testator's  will.  Had  the  Master 
taken  the  account  according  to  the  correct  principle,  no  balance 
would  have  been  found  due  from  the  defendants,  and  they  ought 
not  to  be  visited  with  the  costs  of  the  suit,  merely  because  they 
are  now,  by  the  rules  of  the  Court,  precluded  from  excepting  to 
the  report.  The  suit  also  extends  to  a  variety  of  objects,  with 
respect  to  which  the  trustees  ought  not  to  pay  costs.  It  does  not 
necessarily  follow,  that  because  a  trustee  is  charged  with  interest, 
he  shall  also  pay  costs  :  Taylor  v.  Glanrilk ;+  Sammcs  v. 
Rickman ;X  Crackeltv.  Bethune.^ 

Simpkinson  shortly  replied,  relying  on  the  cases  previously 
cited  on  the  part  of  the  plaintiff,  and  observing,  that  the  answer 
did  not  suggest  that  the  trust-monies  had  been  laid  out  on  real 
security. 

Alexander,  C.  B.  : 

This  case  appears  to  resolve  itself  into  three  points  :  Ist,  The 
interest  on  balances  in  the  hands  of  the  trustees  prior  to 
November,  1818,  when  the  plaintiff  attained  21.  2ndly,  The 
interest  on  subsequent  receipts.  And,  3rdly,  By  whom  the 
costs  ought  to  be  paid.  In  considering  these  questions,  it 
becomes  necessary  to  enter  into  the  question,  whether  a  breach 
of  trust  has  or  has  not  been  committed  by  the  defendants  ?  And 
I  feel  myself  bound  to  say,  that  a  clear  breach  of  trust  has  been 
committed.  And  it  appears  to  me  that  I  should  run  a  very  great 
risk  of  encouraging  breaches  of  trust,  if  I  permitted  a  trustee, 
[  M34  ]  following  the  business  of  a  *banker,  unnecessarily  to  retain  trust- 
funds  in  his  hands,  and  did  not  make  him  pay  interest,  and  that 
interest  at  5  per  cent.,  miless  some  very  strong  ground  could  be 
shewn  to  the  contrary.     It  appears  to  me,  that  the  point  was  in 

t  18  E.  R.  210  (3  Madd.  176).  §  21  B.  R.  241  (1  J.  &  W.  586). 

J  2  Ves.  jun.  36. 
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fact  settled  by  the  Court  in  its  decree,  when  it  directed  an  account       Bbown 
to  be  taken,  of  what  would  have  been  the  amount  of  the  money     sansomb. 
produced  by  the  estate  of  the  testator,  if  it  had  been  laid  out  and 
accumulated  in  the  manner  directed  by  the  testator's  will,  and 
I  should  in  effect  be  reversing  what  has  been  done  by  my  pre- 
decessor, if  I  were  to  say,  that  interest  ought  not  to  be  paid. 

It  has  been  very  truly  said  by  the  counsel  for  the  defendant, 
that  the  directions  of  the  will  are,  to  lay  out  and  invest  the 
interest  of  the  trust-money,  as  it  shall  from  time  to  time  amount 
to  500Z.,  on  Government  or  real  securities.  And  if  the  defen- 
dants had  in  fact  done  so,  no  Court  could  have  affected  (them, 
supposing  the  interest  had  not  amounted  to  5  per  cent. :  but  the 
defendants  think  fit  to  retain  the  money  in  their  own  hands.  It 
has  been  contended,  that  as  the  Master  has  calculated  interest  on 
the  footing  of  an  investment,  from  time  to  time,  in  8  per  cent, 
annuities,  I  ought  to  send  it  back  to  him  to  take  the  account 
according  to  some  other  method  ;  and  it  has  been  urged,  that  I 
may  send  the  report  back,  notwithstanding  no  exceptions  were 
taken  to  it. 

I  was  counsel  in  Adams  v.  Claxton,  and  considered  it  to  be 
correctly  decided  ;  but  I  afterwards  felt,  when  in  the  Master's 
office,  the  great  inconvenience  which  arose  from  the  course  taken 
in  that  case.  I  do  not  mean  to  dispute  the  power  of  the  Court 
to  send  a  repiprt  back  at  this  stage  of  the  cause,  I  will  only  say  it 
is  a  power  which  ought  to  be  exercised  with  very  great  nicety  and 
caution ;  for  I  am  convinced,  that  it  is  much  better  to  refuse 
assistance  to  persons  who  have  lost  their  rights  by  their  own 
negligence,  than  to  unsettle  the  practice,  and  introduce  confusion. 
I  think  it  is  evident,  that  the  defendants  have  in  this  case 
omitted  the  opportunity,  *and  that  they  ought  to  have  submitted  [  '^36  ] 
to  the  Master,  that  he  was  taking  the  accounts  on  the  footing  of 
an  investment,  in  3  per  cent,  stock,  whilst  he  ought  to  have 
calculated  it  according  to  the  mode  suggested  by  the  defendants, 
that  is,  according  to  a  mortgage  investment.  But  not  having 
done  so,  and  not  having  excepted  to  the  report,  I  feel  myself 
bound  to  consider  them  as  waiving  the  objection.  I  do  not  think 
it  necessary  to  refer  to  that  passage  of  the  answer,  relied  on  by 
the  coimsel  in  reply,  by  which  it  is  admitted  that  the  money  was 
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never  invested,  for  I  collect  from  the  report,  that  the  defendants 
never  pretended  that  it  was  so  invested. 

I  should  depart  from  all  principle,  if  I  did  not  make  the  defen- 
dants pay  interest  on  the  balance,  which  appears  to  have  been 
retained  by  them  in  their  trade,  and  I  feel  myself  bomid  to 
charge  them  with  such  interest  at  5  per  cent.  As  to  the  costs, 
it  appears  to  me,  that  I  cannot  make  a  decree  against  the  defen- 
dants without  costs ;  but,  as  the  plaintiff  has  thought  fit  to  load 
the  suit  with  other  subjects,  it  is  but  just  that  he  should  pay 
the  costs  of  such  extraneous  matter.  I  shall,  therefore,  decree 
payment  by  the  defendants  of  the  costs  of  so  much  of  the  suit 
as  applies  to  the  breach  of  trust,  and  payment  by  the  plaintiff  of 
the  remainder  of  the  costs,  except  as  to  the  10,000/. :  as  to  this, 
the  defendants  having  insisted  that  they  were  entitled  to  retain 
the  fund  after  the  plaintiff  had  attained  21,  and  having  relied 
upon  their  construction  of  the  will,  a  construction  which  the 
Court  has  not  considered  correct,  they  must  of  necessity  pay  the 
costs  of  that  part  of  the  suit. 


1825. 
Jufie  13. 

Exchequer 
Pleaif. 

[460] 


of 


THE  KING  Vi  CKACROFT. 

(McCleland  &  Younge,  460—462.) 

Where  an  extended  estate  has  been  sold  under  the  25  Geo.  III.  c.  3o, 
and  the  sale  conlirmed  by  the  Remembrancer's  report,  and  the  usual 
orders,  but  a  good  title  cannot  be  made  ;  on  motion  on  the  part  of  the 
Grown  to  discharge  the  purchaser,  without  his  consent,  and  without 
payment  of  his  costs  incurred  in  consequence  of  the  purchase, — order 
made  accordingly,  but  giving  the  purchaser  an  election  to  take  the  life 
estate  (to  which  a  title  could  be  made)  with  an  equivalent. 

Certain  lands  and  tenements,  the  property  of  the  defendant, 
situate  in  the  county  of  Brecon,  were  seized  into  the  hands  of  the 
Crown,  under  two  extents  in  chief,  issued  against  him  in  1819 ; 
and  were  sold  in  lots,  before  the  late  Deputy-Eemembrancer,  at 
Abergavenny,  in  1822,  pursuant  to  the  25th  Geo.  III.  c.  85. 
Thomas  Jones  became  the  purchaser  of  one  lot,  described  in  the 
particulars  of  sale,  conformably  to  the  description  in  the  inquisi- 
tion, as  "  a  moiety  of  a  freehold,''  and  was  approved  of  as  such 
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by  the  Deputy-Remembrancer's  report,  which  was  in  1828  con-     The  King 
firmed  by  the  usual  orders,  conditional,  and  absolute.     However,     cracboft. 
upon  an  inspection  of  the  title  deeds,  it  appeared  that  a  title  to 
an  estate  in  the  premises,  for  the  life  of  the  defendant's  father, 
was  all  that  could  be  made  out  by  the  Crown.     Accordingly, 

Shepherdj  on  the  part  of  the  Crown,  moved  upon  notice,  to 
quash  the  orders  mentioned,  and  that  Mr.  Jones  might  be  dis- 
charged from  his  purchase,  stating  that  an  opposition  to  the 
application  was  intended,  partly  because  the  Crown  refused  to 
pay  all  the  costs  of  investigating  the  title,  and  procuring  the 
report,  &c.,  incurred  by  the  purchaser  in  the  purchase.  But 
the  Crown  was  entitled  to  the  order  without  such  terms,  on 
the  general  rule  that  the  Crown  did  not  pay  costs.  Besides,  the 
Act  of  Parliament  under  which  these  sales  were  conducted, 
evidently  intended  that  the  Crown  should  not  be  liable  to  any 
charges  in  carrying  them  into  effect,  because  it  contained  an 
express  provision  t  *for  the  payment  of  the  Crown's  costs  and  [  '^ei  ] 
expenses  out  of  the  purchase  money.  In  the  next  place,  the 
purchaser,  in  all  such  cases,  entered  into  the  contract,  subject 
to  its  being  set  aside  by  the  Deputy-Eemembrancer's  report, 
disapproving  of  him  as  a  purchaser,  or  not  finding  the  title 
good.  But  if  the  Remembrancer  did  not  confirm  the  sale,  the 
purchaser,  notwithstanding,  was  in  practice  obliged  to  pay  the 
<;osts  of  obtaining  the  report,  and  all  expenses  previously  neces- 
sary for  perfecting  the  conveyance. 

Knightf  for  the  purchaser,  first  contended,  that  the  Crown 
being  the  vendor  of  an  estate,  could  not  apply  to  be  released  from 
its  contract,  by  reason  of  inability  to  make  a  title,  without  the 
consent  of  the  vendee. 

But  the  Court  said,  that  the  Crown  did  not  stand  in  precisely 
the  same  situation  with  an  ordinary  vendor ;  and  that  this  was  a 
motion  for  the  vendee's  benefit. 

t  In  the  following  words,   *'and  Crown,  and  of  all  costs  and  expenses 

all  monies  which  shall  become  pay-  which  shall  be  incurred  by  the  Crown 

able    from  any  such   purchaser   or  in  enforcing  the  payment  of  such 

purchasers  as  aforesaid,  shall  be  paid,  debts  in  such  manner  as  the  Court  of 

accounted  for,  and  applied  towards  Exchequer  shall,  from  time  to  time, 

the  discharge  of  the  debt  due  to  the  order  and  appoint." 
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The  King  He  then  insisted,  that  the  payment  of  all  Mr.  Jones's  costs, 
Cracroft.  consequent  on  the  purchase,  should  be  made  a  part  of  the  order  ; 
first,  from  the  justness  and  reasonableness  of  his  claim,  and  by 
analogy  to  the  practice  on  sales  of  property  of  the  subject  under 
the  decree  of  the  Court,  where,  if  the  title  turned  out  to  be  bad, 
the  purchaser  was  allowed  his  costs.  Secondly,  because  the 
statute  had  introduced  a  new  principle  in  reference  to  payment 
of  costs  by  the  Crown.  In  directing  that  the  Crown  should 
receive  costs,  the  Act  had  rendered  it  liable  to  the  payment  of 
costs,  for  where  the  mutuality  failed,  the  rule  failed  also.  Thirdly, 
if  that  were  denied,  these  costs  ought  to  be  considered  as  costs 
incurred  by  the  Cro^Mi  within  the  meaning  of  the  statute,  to 
which,  upon  a  sale  of  the  term,  it  would  be  entitled ;  and  which, 
therefore,  ought. to  be  paid  to  the  purchaser. 

Graham,  B.  : 

In  this  case  there  is  no  tort  or  injury  whatever  done  by  the 
[  •462  ]  Crown.  If  the  inquisition  has  led  *the  Crown  into  the  mistake, 
that  the  debtor  had  this  estate  in  fee  simple,  and  the  oflScers 
have  gone  on  to  sell  it  so,  that  does  not  authorize  us  to  charge 
the  Crown  with  the  purchaser's  costs.  If  the  party  had  used  any 
kind  of  diligence  about  it,  he  might  have  ascertained  the  state  of 
the  title.  The  argument,  that  these  costs  are  part  of  those  which 
the  Crown  is  entitled  to  retain  out  of  the  purchase  money  of  the 
term,  is  by  much  too  nice  and  refined.  I  do  not  see  any  ground 
for  allowing  these  costs. 

G ARROW,  B. : 

If  it  had  been  intended  that  all  parties  should  have  their 
expenses  out  of  the  estate,  the  Act  of  Parliament  would  have  said 
so,  but  it  says  no  such  thing. 

HuLLOCK,  B. : 

Of  the  same  opinion. 

The  order  was  made  conditionally,  (to  give  the  purchaser  the 
election  of  taking  the  life  estate  with  an  equivalent,  and  purchasing 
the  reversion),  to  become  absolute,  unless  cause  shewn  in  a  week. 
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BROWN   V.   TANNER  the   YouNGER.t  ]!^' 

(McCleknd  &  Younge,  4&i— 469;  S.  C.  at  Nisi  Prius,  1  Car.  &  P.  651.)  Exelieqvcr 

of  Plcan. 

A  revocation  of  a  submission  to  arbitration  not  under  seal,  before         [  464  ] 

award  made,  is,  in  effect,  a  breach  of  an  agi^eement  to  stand  to,  obey, 

abide,  perform,  &c.,  an  award,  for  which  assumpsit  will  lie;  and  the 

plaintiff    may  declare  that  the  defendant  undertook  to  perform  the 

agreement,  and  not  to  revoke  the  submission,  and  lay  the  revocation  as 

a  breach. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  an 
action  had  been  commenced  by  the  defendant  against  the  plaintiff, 
for  the  breach  of  the  warranty  of  a  horse ;  and  that  for  putting 
an  end  to  the  action,  on  the  6th  April,  1824,  the  parties  agreed 
with  each  other,  by  articles,  that  each  of  them  would  **  well  and 
truly  stand  to,  obey,  abide,  observe,  perform,  fulfil,  and  keep  the 
award,"  &c.,  of  two  arbitrators  named,  who  were  to  determine 
all  matters  in  difference,  so  as  their  award  was  made  on  or  before 
the  26th  April,  1824 ;  and  if  it  was  not,  that  the  parties  would 
*'  well  and  truly  stand  to,"  &c.,  the  award  and  umpirage,  &c.,  of 
an  umpire  named,  concerning  the  premises,  so  as  he  made  his 
award  on  or  before  the  10th  May  ensuing ;  and  that  the  costs  of 
the  action,  reference,  award,  and  making  the  submission  a  rule 
of  Court,  should  be  in  the  discretion  of  the  arbitrators,  or  umpire  : 
that  in  consideration  thereof,  and  that  the  plaintiff  had  under- 
taken to  perform  and  fulfil  the  agreement,  the  defendant  under- 
took to  perform,  &c.,  and  that  he  would  not  revoke  the  said 
submission,  or  the  authority  of  the  arbitrators  or  umpire,  or 
prevent  them,  or  any  of  them  from  making  an  award  or  umpirage. 
The  count  averred,  that  the  arbitrators  had  not  made  their  award 
within  the  time  limited,  but  that  the  umpire  was  ready  to  make 
his  umpirage ;  nevertheless,  the  defendant  not  regarding,  &c., 
before  the  expiration  of  the  tin^  limited  for  the  purpose  last 
stated,  to  wit,  on  the  26th  April,  revoked  his  submission,  and 
hindered  and  prevented  the  arbitrators  from  making  their  award, 
and  the  umpire  from  making  his  umpirage,  by  means  of  which 

t  In  connection  with  this  decision,  noted  the  effect  of  the  Arbitration 

the  principle  of  which  is  recognised  Act,  1889,  as  explained  in  the  case 

in  Smith  and  Nehon{lS90)2oQ.B,  J).  of  Smith  and  Nehon  here  cited.— 

545,  59  L.  J.  Q.  B.  553,  should  be  R.  C. 
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Brown  the  plaintiff  had  lost,  &c.  The  second  count  alleged,  that  after 
Tanker,  the  award  and  umpirage  had  been  made,  and  before  the 
I  '465  ]  10th  May,  to  wit,  on  the  *26th  April,  defendant  wrongfully  revoked 
his  submission,  so  as  to  prevent,  &c.  The  third  count  stated, 
that  the  umpire  made  his  award  and  umpirage  on  the  5th  May, 
adjudging  that  the  defendant  should  pay  the  plaintiff  19Z.  18«. 
The  fourth  was  an  indebitatus  count  on  the  award.  Plea,  non 
oMiumpsit, 

On  the  trial,  before  Littledale,  J.,  at  the  last  Oxford  Assizes, 
the  plaintiff  put  in  the  agreement  of  reference,  and  award.  The 
material  words  of  the  first  were  as  set  forth  in  the  declaration. 
But  it  was  not  under  seal,  and  contained  no  express  provision 
against  revoking  the  submission,  or  hindering  the  arbitrators 
or  umpire  from  making  an  award.  The  award  was  dated  the 
6th  May,  and  by  it  the  umpire  awarded  the  defendant  to  pay  to 
the  plaintiff  the  taxed  costs  of  defending  the  (original)  action,  and 
the  taxed  costs  of  making  the  submission  a  rule  of  Court,  and 
also  192.  \S9.  for  the  costs  incurred  by  the  plaintiff  in  and  about 
the  reference,  and  for  the  award.  For  the  defence,  a  deed  was 
put  in,  dated  26th  April,  and  executed  by  the  defendant,  whereby 
he  revoked  his  submission,  and  all  the  authority  given  to  the 
arbitrators,  and  umpire ;  and  it  was  proved,  that  the  deed  was 
read  over  to  the  umpire  on  the  day  mentioned.  On  this  evidence 
the  plaintiff  obtained  a  verdict  on  the  two  first  counts,  with 
19/.  IBs.  damages. 

Carrington  obtained  a  rule  nia/,  for  a  new  trial,  in  the 
ensuing  term,  stating  several  grounds  in  support  of  the  motion ; 
but  the  following  only  were  afterwards  made  the  subject  of 
argument.  1st,  That  as  the  submission  was  not  under  seal,  it 
was  a  mere  authority,  and  therefore,  and  as  there  was  no  express 
agreement  not  to  revoke,  the  recall  of  the  authority  was  no  ground 
of  action.  2ndly,  That  the  declaration  was  not  supported  by  the 
evidence. 

TauntoHy  W.  £.,  and  Chilton,  shewed  cause,  and  contended, 

[  '466  ]      *that  though  there  was  no  express  contract  against  revoking,  yet 

the  undertaking  to  stand  to,  obey,  and  perform  the  award  was 
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in  point  of  legal  effect  a  promise  not  to  revoke ;  and  that  the  brown 
revocation  of  the  submission  was  a  virtual  refusal  to  stand  to  tanner. 
the  award,  and  a  breach  of  the  agreement,  and  therefore  a  good 
cause  of  action.  There  was  no  award  in  point  of  law,  but  that 
was  owing  to  the  defendant  himself,  and  consequently  he  had 
broken  his  agreement  as  much  as  if  he  had  suffered  an  award  to 
be  made,  and  then  disobeyed  it.  If  a  party  contracted  to  do  a 
thing,  and  by  his  own  act  rendered  it  impossible,  that  was  a 
breach  of  his  contract.  They  referred  to  Milne  v.  Gratrix,\  and 
Kinff  V.  Joseph.  I 

Carringtony  in  support  of  the  rule,  insisted,  1st,  that  there 
was  no  case  of  an  action  for  revoking  a  submission  not  under 
seal,  nor  any  in  which  the  implied  assumpsit  contended  for, 
was  mentioned.  It  was  laid  down  in  Vt/nior's  case,§  that  an 
authority  given  to  an  arbitrator  was  in  its  nature  countermand- 
able,  though  irrevocable  in  its  terms ;  if  it  were  by  bond,  the 
bond  would  be  forfeited  ;  if  without  obligation,  the  party  should 
lose  nothing,  for  ex  nudu  suhmissione  non  oritur  actio  ;  Year  Book, 
5  Edw.  IV.,  3  b.  Bro.  Abr.  Tit.  Arbitrament,  pi.  35.  That 
doctrine  was  also  recognized  in  the  judgment  of  Gibbs,  Ch.  J., 
in  King  v.  Joseph.  In  this  case,  the  submission  not  being  under 
seal,  was  a  bare  authority,  and  therefore  revocable.  If  indeed 
the  revocation  were  wrongful,  and  caused  damage  to  the  other 
party,  then  it  might  be  made  the  subject  of  a  special  action  on 
the  case  for  the  tort.  2ndly,  the  evidence  did  not  sustain  the 
allegations  of  the  declaration.  The  1st  and  2nd  counts  stated 
an  agreement  to  submit,  and  not  to  revoke,  and  alleged  a  breach 
of  the  latter ;  whereas  the  agreement  given  in  evidence  did  not 
contain  any  stipulation  *not  to  revoke.  The  3rd  and  4th  counts  [  *-*67  3 
charged  a  breach  of  the  award,  which  was  a  nonentity.  It  had 
been  said,  that  if  a  party  agreed  to  stand  to  an  award,  and  by 
his  own  act  prevented  any  from  being  made,  he  broke  his  agree- 
ment. But  then  the  plaintiff  should  have  declared  on  it  as  an 
agreement  "to  stand  to  the  award,"  and  have  laid  it  as  a  breach, 
that  the  defendant  **  did  not  stand  to  the  award.** 

Cur.  adv.  vult. 
t  7  East,  608.  J  5  Taunt.  462.  §  8  Co.  Bep.  162. 


i« 
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Brown  Before  judgment  was  given,  Chilton  mentioned  the  case  of 

Tanner.       Wai^lnirton  v.  Storr,^  decided  in  B.   E.   a  few  days  after  this 
argument,  as  one  in  point. 

The  judgment  of  the  Court  was  now  pronounced  by  the  Lori> 
Chief  Baron  : 

In  this  case  an  action  had  been  depending  between  the 
plaintiff  and  defendant,  for  the  breach  of  a  warranty  of  a  horse  ; 
and  they  agreed  to  refer  that  action,  and  all  suits  and  differences, 
to  tiie  award  of  John  Richmond  and  Joseph  Lousley,  and  if  their 
award  was  not  made  by  a  certain  time,  to  the  umpirage  of 
Thomas  Pocock.  An  award  was  made  by  the  umpire  on  the  5th 
of  May.  The  submission  had  been  revoked  by  the  defendant,  on 
the  26th  of  April,  and  the  revocation  signified  to  the  umpire- 
The  action  was  brought  for  not  abiding  by,  and  performing  the 
award.  There  was  a  verdict  for  the  plaintiffs,  with  19/.  18s. 
damages,  the  costs  of  the  reference  and  award.  We  think  the 
verdict  should  not  be  set  aside,  and  that  the  rule  nisi  for  a  new 
trial  should  be  discharged.  We  took  time  to  consider,  with  & 
view  to  look  into  the  pleadings  ;  and  upon  examination,  we  have 
no  doubt  that  the  action  is  maintainable  on  the  form  of  them. 
It  appears  from  Vynior's  case,  8  Co.  Rep.  162,  that  if  a  man 
enters  into  an  obligation  to  stand  to,  abide,  perform,  fulfil,  and  keep 
the  arbitrament  and  award  of  an  arbitrator,  1st,  That  he  may 
[  •468  ]  revoke  and  countermand  *it.  2ndly,  that  by  the  countermand  the 
obligee  shall  take  benefit  of  the  bond,  because  the  obligee  has 
broken  the  words  of  the  condition,  which  were,  that  he  should 
"  stand  to  and  abide,  &c."  the  award ;  and  when  he  counter- 
mands the  authority  of  the  arbitrator,  "  he  does  not  stand  to  and 
abide''  the  award;  and,  again,  because  the  obligee  has,  by  his 
own  act,  made  the  condition  impossible  to  be  performed.  In  a 
case  on  this  subject,  which  was  very  recently  decided  in  the 
King's  Bench,  Warburton  v.  Ston',l  this  doctrine  is  distinctly 
recognized.  The  two  parties  to  that  action  had  entered  into  an 
agi-eement,  not  under  seal,  to  refer  a  dispute  to  arbitration,  and 
bound  themselves  mutually  in   a  penalty,  "  for  the  true   and 

t  4  B.  &  C.  103 ;  6  D.  &  Ey.  213.  J  The  Court  had  been  furnished 

with  a  MS.  note  of  the  case. 


VOL.  xxix.j      1825.     EX.     McCLE.  &  YO.  468—469.  827 

faithful  observance  and  performance  *'  of  the  award  to  be  made.  Brown 
The  defendant  revoked  the  authority  of  the  arbitrator  before  the  tanner. 
expiration  of  the  time  for  making  the  award,  on  which  the 
plaintifif  brought  an  action  of  debt  on  the  agreement  for  the 
penalty,  and  the  defendant  demurred.  On  the  case  coming 
before  the  Court  for  judgment,  Abbott,  Ch.  J.,  who  delivered 
their  opinion  said, — **  the  argument  on  behalf  of  the  defendant 
was  chiefly  founded  on  Vynior's  case ;  in  that  case,  however,  it 
is  to  be  observed,  two  reasons  are  given  for  the  judgment.  The 
one  formal,  arising  out  of  the  words  of  the  condition  ;  the  other, 
which  may  be  called  the  substantial  reason,  arising  out  of  a  well 
known  and  established  rule  of  law,  that  if  a  party  covenants  to 
do  a  certain  thing,  and  afterwards  by  his  own  act,  disables 
himself  from  performing  it,  that  is,  in  itself,  a  breach  of  the 
covenant."  And  it  was  accordingly  held,  that  the  penalty  had 
been  incurred  by  a  revocation  of  the  submission,  and  judgment 
was  given  for  the  plaintiff.  I  see  no  substantial  difference 
between  that  case  and  this.  The  words  of  that  agreement  were 
**  to  observe,  perform,  and  keep."  This  agreement  contains  in 
addition  to  those,  the  words  **  stand  to,  and  *abide,"  and  what-  [  '^^^  j 
ever  distinction  they  constitute,  +  they  render  the  present  case 
the  stronger  of  the  two.  The  defendant's  revocation  of  his 
submission,  whereby  the  performance  of  his  agreement  to  stand 
to,  obey,  abide,  and  fulfil  the  award,  became  impossible,  was  a 
breach  of  that  agreement,  and  he  must  submit  to  the  conse- 
quences of  his  own  act.  Therefore,  we  think  that  the  action  is 
maintainable,  and  that  the  rule  must  be  dischai*ged. 

Rule  discharged, 

t  See  8  Co.  Bep.  163. 
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GIMBERT  V.  COYNEY  and  Another. 


Exchequer  of  (McCleland  &  Younge,  469—481.) 

Pleas, 

r  4(59  ]  The  5  Geo.  IV.  e.  18,t  8.  6,  merely  puts  warrants,  addressed  to  peace 

officers,  in  theii'  official  character,  on  the  same  footing  on  which  warrants 
addressed  to  them  by  name  stood  previously,  and  therefore  does  not 
oblige,  but  only  authorizes  officers  to  execute  the  former. 

A  notice  of  action  to  magistrates  is  not  vitiated  by  being  in  the  form 
of  a  declaration,  and  unnecessarily  ample,  if  it  expresses  the  cause  of 
action  with  sufficient  clearness. 

A  conviction  on  a  statute,  on  the  face  of  it  not  pursuing  the  provisions 
of  the  statute,  nor  shewing  that  any  offence  has  been  committed,  is  bad ; 
and,  although  it  has  not  been  quashed,  its  invalidity  may  be  taken 
advantage  of,  on  the  trial  of  an  action  of  trespass  for  a  distress  taken 
under  a  warrant  groimded  on  it. 

Trespass,  for  that  the  defendants  broke  and  entered  the 
plaintiff's  dwelling-house,  &e.,  and  seized  his  goods,  &c.,  to  wit, 
one  silver  watch,  one  gold  and  metal  key,  and  one  metal  key  and 
riband,  of  the  value  of  20«.,  and  took,  and  carried  away,  and  con- 
verted the  same  to  their  own  use.  Plea,  the  general  issue.  On 
the  trial  before  Garrow,  B.,  at  the  last  Staffordshire  Assizes,  it 
appeared  that  the  plaintiff  had  been  headborough  of  the  parish 
of  Cheadle,  in  the  County  of  Stafford.  On  the  30th  of  July,  1824, 
a  warrant  was  granted  by  Mr.  Whieldon,  a  justice  of  the  peace  of 
the  county,  for  the  apprehension  of  one  Bloor,  who  resided  in 
another  parish,  at  a  place  seven  miles  distant  from  Cheadle, 
for  an  assault  committed  by  him,  upon  one  Reilly,  addressed  "  to 
the  constable  of  Cheadle,  and  all  other  peace  officers  in  the  said 
county,"  (Stafford).  This  was  delivered  to  the  plaintiff,  but  he 
declined  to  execute  it.  In  consequence,  Mr.  Whieldon  issued 
a  summons,  requiring  him  to  appear  before  himself  and  other 
justices,  to  shew  cause  why  he  refused.  He  accordingly  attended 
(  ♦470  ]  before  Mr.  Whieldon  and  the  two  defendants,  who  *are  also 
justices  for  Staffordshire,  and  was  convicted  by  the  two  latter, 
under  the  33  Geo.  III.  c.  55,  s.  1,1  in  a  mitigated  penalty  of  20«. 

t  See  note,  p.  831  post,  complaint  being  made  upon  oath, 
X  By  which  it  is  enacted,  "  That  it  before  them,  of  any  neglect  of  duty, 
shall  and  may  be  lawful  for  any  two  or  of  any  disobedience  of  any  lawful 
or  more  of  his  Majesty's  justices  of  warrant,  or  order  of  any  justice  or 
the  peace,  assembled  at  any  special  justices  of  the  peace,  by  any  am- 
or petty  sessions  of  the  peace,  upon  stable,  overseer  of  the  poor,  or  other 
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and  costs,  for  refusing  to  execute  the  warrant,  and  discharged  Gimbert 
from  his  office.  The  conviction  set  forth  that  J.  E.,  late  of  coyney. 
Cheadle,  in  the  county  of  Stafford,  had  complained  to  W.  W.  C, 
and  W.  D.  S.,  esquires,  (the  defendants,)  two  of  his  Majesty's 
justices  of  the  peace  for  that  county,  that  J.  Gimbert,  headborough 
of  the  said  parish  of  Cheadle,  did,  on  Saturday  the  31st  of  July 
last,  neglect  and  refuse  to  execute  a  warrant  under  the  hand  and 
seal  of  G.  W.,  esquire,  one  of  his  Majesty's  justices  of  the  peace 
for  the  said  county,  directed  as  before  mentioned,  being  a  warrant 
for  the  apprehension  of  one  J.  B.,  for  an  assault  committed  by 
him  on  the  said  J.  R.,  and  that  the  said  J.  G.,  having  appeared 
before  them,  &c.,  and  not  having  shewn  any  just  cause  to  the 
contrary,  they,  the  said  justices,  did  convict  him,  and  order  and 
adjudge,  that  he  should  pay  the  mitigated  penalty  stated,  besides 
the  costs.  The  defendant  would  not  pay  the  fine,  upon  which,  a 
warrant  of  distress  following  the  tetior  of  the  conviction,  was 
granted  by  the  two  defendants,  for  the  levy  of  it ;  and  under  it, 
the  articles  mentioned  in  the  declaration  were  seized  and  sold. 
The  plaintiff's  counsel  contended,  that  the  conviction  was  informal 
and  invalid,  in  not  shewing  an  authority  in  the  magistrate,  or  a 
neglect  of  *duty  in  the  officer,  and  that  therefore  the  foundation  [  •47i  ] 
of  the  distress  failed  ;  but  the  objection  was  over-ruled.  The 
defendant's  counsel  insisted,  that  the  action  could  not  be  sus- 
tained on  either  of  two  grounds  ;  first,  that  the  notice  of  action  t 

peace  or  parish  officer  (such  constable,  to  the  matter   of    this   decision,   is 

&c.,  having  been  duly  summoned  to  saved  from  the  repeal  contained  in 

appear  and  answer  such  charge  or  38  &  39  Vict.  c.  86,  s.  17.] — K.  C. 

complaint),  to  impose,  upon  con  vie-  t  The  notice  was  as  follows : — 

tion,  any  fine  or  fines,  not  exceeding  To   W.   W.   Coyney   and   W.   D. 

the  sum  of  forty  shillings,  upon  such  Sneyd,  Esqs.,  two  of  his  Majesty's 

constable,  overseer,  or  other  officer,  as  justices  of  the  peace  in  and  for  the 

a  punishment  for  such  disobedience,  county  of  Stafford, 

or  neglect  of  duty ;  and  by  warrant  I,  Jesse  Gimbert,  of  Cheadle,  in 

under  the  hands  and  seaLs  of  any  two  the  county  of  Stafford,  tax  collector, 

or  more  of  such  justices  assembled  do  hereby,  according  to  the  fonn  of 

at  any  such  special  or  petty  sessions  the  statute  in  such  case  made  and 

as  aforesaid,  to  direct  such  fine  or  provided,  give  you  and  each  of  you 

fines,  if  not  paid,  to  be  levied  bj'  notice  that  I  shall,  by  lay  attorney, 

distress  and  sale  of  the  goods  and  W.  Keys,   of  Cheadle  aforesaid,  at 

chattels  of  the  pei-son  or  persons  so  or  soon  after  the  expiration  of  one 

offending.  calendar   month   from  the   time  of 

[This  enactment,  so  far  as  relates  youi-  being  seiTed  with  this  notice, 
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(iiMBEBT  cause  a  writ  of  y«o  minus  to  be  sued 
*'•  and    issued    out    of    his    Majesty's 

COYNEY.  Q^^^^  ^^  Exchequer,  at  Westminster, 
against  you  and  each  of  you,  at  my 
suit,  and  proceed  thereupon,  accoi*d- 
ing  to  law ; .  for  that  you  the  said 
W.  W.  Coyney  and  W.  D.  Sneyd, 
heretofore,  (to  wit),  on  the  16th  day 
of  August,  in  the  year  of  our  Lord 

[  '472,  n.  J  1824,  and  on  divers  other  days  and 
times  between  that  day  and  the  day 
of  the  date  hereof,  with  force  and 
arms,  &c.,  broke  and  entered  a  certain 
messuage,  dwelling-house  and  pre- 
mises, with  the  ajipurtenances,  of 
me  the  said  J.  Gimbert,  situate  and 
being  at  the  pai-ish  of  Cheadle  afore- 
said, and  then  and  there  made  a 
great  noise  and  disturbance  in  the 
said  dwelling-house,  and  stayed  and 
continued  therein,  making  such  noise 
and  disturbance  for  a  long  space  of 
time,  (to  wit),  for  the  space  of  ten 
hours,  and  there  forced  open,  broke 
to  pieces,  damaged  and  destroyed, 
divers,  (to  wit),  ten  doors  of  me  the 
said  J.  Gimbert,  belonging  to  my 
said  messuage,  dwelling-house,  and 
premises,  of  great  value,  (to  wit),  of 
the  value  of  10/.  of  lawful  money  of 
Great  Britain,  and  then  and  there 
expelled,  put  out,  and  amoved  me 
the  said  J.  Gimbert,  and  my  family, 
from  the  possession,  use,  occupation, 
and  enjoj^ment  of  my  said  messuage, 
dwelling-house,  and  premises,  with 
the  apimrtcnancos,  and  have  kept  and 
continued  me  the  said  J.  Gimbert, 
and  my  family,  so  expelled,  put  out, 
and  amoved  from  the  possession  and 
occupation  of  the  same  for  a  long 
space  of  time,  (to  wit),  from  thence 
hitherto,  and  you  the  said  W.  W. 
Coyney  and  W.  D.  Sneyd,  on  the 
several  days  and  times  aforesaid,  at 
the  parish  aforesaid,  in  the  county 
aforesaid,  seized  the  goods,  &c., 
(specifying  them),  of  and  belonging 
to  me  the  said  J.  Gimbert,  and  being 
then  and  thereof  of  a  large  value,  (to 
wit),   of   the  value  of  20/.   of  like 


lawful  monej',  and  then  and  there 
took  and  carried  the  same  away,  uud 
converted  and  disposed  of  the  same 
to  your  own  use,  (to  wit),  at,  jfrc., 
in,  &c.,  by  means  of  which  said 
several  premises  myself  and  family 
were  greatly  annoyed  and  disquieted 
in  the  peaceable  possession  and  enjoy- 
ment of  my  said  messuage,  dwell- 
ing-house, and  jjremises,  with  *the 
appurtenances;  and  I,  the  said  J. 
Gimbert,  and  my  family,  were  wholly 
apelled,  put  out,  and  amoved  from 
the  same,  and  I,  the  said  J.  Gimbert, 
also,  during  all  the  time  aforesaid, 
have  been  hindered  and  prevented 
from  carrying  on  and  transacting 
my  lawful  business  in  and  upon  my 
said  dwelling-house,  &c.,  and  my 
said  goods,  &c.,  being  of  the  value 
aforesaid,  have  been,  and  are  by 
means  of  the  premises,  wholly  lost 
to  me  the  said  J.  Gimbert,  (to  wit), 
at,  &c.,  in,  &c.,  and  also  for  that 
you  the  said  W.  W.  CojTiey,  and 
W.  D.  Sneyd,  afterwards,  (to  wit), 
on  the  said  16th  day  of  August,  and 
on  divers  days  and  times  between 
that  day  and  the  day  of  the  date 
hereof,  (to  wit),  at,  &c.,  in,  &c.,  with 
force  and  arms,  &c.,  seized  other 
goods,  &c.,  (to  wit),  (restating  them 
at  the  same  value),  and  then  and 
there  took  and  can-ied  the  said  goods, 
&c. ,  of  me  the  said  J.  Gimbert,  away, 
and  converted  and  disposed  of  the 
same  to  your  own  use,  (to  wit),  at, 
&c.,  in,  &c.,  and  other  wrongs  to  me 
the  said  J.  Gimbert,  then  and  there 
did  to  my  great  damage  and  against 
the  peace  of  our  lord  the  now  king. 
Dated  this  26th  day  of  November, 
1824. 

Yours,  &c., 

Jesse  Gtmbert, 

of  Cheadle,  in  the  county  of 
Stafford,  tax  collector. 

Indorsed,  W.  Keys,  of  Cheadle,  in 
the  county  of  Stafford,  attorney  for 
the  within- named  Jesse  Gimbert. 
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given  under  the  24th  Geo.  II.  c.  44,  *8.  1,+  was  not  sufiSciently 
clear  and  explicit ;  and  that  point  was  saved  ; — secondly,  that  if 
it  were,  yet  by  the  5th  Geo.  IV.  c.  18,  s.  6,1  the  officer  was  bound 
to  obey  the  warrant  *and  execute  it  out  of  his  own  parish,  and 
therefore  the  conviction  and  distress  were  legal.  The  learned 
Judge  acceded  to  the  last  argument,  and  directed  a  nonsuit. 


GlMBEBT 

r. 

COYNEY. 
[  M72  ] 
[  •473  ] 


t  Which  enacts,  that  "  no  writ 
«hall  bo  sued  out  against,  nor  any 
copy  of  any  process  at  the  suit  of  a 
subject  shall  be  served  on,  any  justice 
of  the  peace,  for  any  thing  by  him 
done  in  the  execution  of  his  office, 
until  notice  in  writing  of  such  in- 
tended writ  or  process  shall  have 
been  delivered  to  him,  or  left  at  the 
usual  place  of  his  abode,  by  the 
attorney  or  agent  for  the  party  who 
intends  to  sue  or  cause  the  same  to 
be  sued  out  or  served,  at  least  one 
calendar  month  before  the  suing  out 
or  serving  of  the  same ;  in  which 
notice  shall  be  clearly  and  explicitly 
contained  the  cause  of  action,  which 
such  party  hath,  or  claimeth  to  have 
against  such  justice  of  the  peace :  on 
the  back  of  which  notice  shall  be 
indorsed  the  name  of  such  attorney, 
or  agent,  together  with  the  place  of 
liis  abode." 

[Eepealed  by  s.  17  of  11  &  12  Yict 
o.  44 ;  see  now  the  Public  Authorities 
Protection  Act,  1893,  s.  2.]-R.  C. 

X  **  And  whereas,  warrants  ad- 
dressed to  constables,  headboroughs, 
tithingmen,  borsholders,  or  other 
peace  officers  of  parishes,  townships, 
hamlets,  or  places,  in  their  characters 
of,  and  as,  constableH,  headboroughs, 
tithingmen,  borsholders,  or  other 
peace  officers  of  such  respective 
parii^hes,  townships,  hamlets  or 
"places,  cannot  be  lawfully  executed 
by  them  out  of  the  precincts  thereof 
resjxjctively,  whereby  means  are 
afforded  to  criminals  and  others  of 
escaping  from  justice :  For  remedy 
whereof,  be  it  further  enacted.  That 
it  shall  and  may  be  lawful  to  and 
for  each  and  every  constable,  and  to 


and  for  each  and  every  headborough, 
tithingman,  borsholder,  or  other 
peace  officer  for  every  parish,  town- 
ship, hamlet,  or  place,  to  execute 
any  wan-ant  or  warrants,  of  any 
justice  or  justices  of  the  peace,  or 
of  any  magistrate  or  magistrates, 
within  any  parish,  township,  hamlet, 
or  place,  situate,  lying  or  being 
within  the  jurisdiction  for  which 
such  justice  or  justices,  magistrate 
or  magistrates,  shall  have  acted  when 
granting  such  warrant  or  warrants, 
or  when  backing  or  indorsing  any 
such  warrant  or  warrants,  in  such 
and  the  like  manner  as  if  such  war- 
rant or  warrants  had  been  addressed 
to  such  constable,  headborough, 
tithingman,  borsholder,  or  other 
peace  officer,  specially  by  his  name 
or  names,  and  notwithstanding  the 
parish,  township,  hamlet,  or  place 
in  which  such  warrant  or  warrants 
shall  be  executed,  shall  not  be  the 
parish,  township,  hamlet,  or  place 
for  which  he  shall  be  constable, 
headborough,  tithingman,  or  bors- 
holder, or  other  peace  officer,  pro- 
vided that  the  same  be  within  the 
jurisdiction  of  the  justice  or  justices, 
magistrate  or  magistrates  so  granting 
such  warrant  or  warrants,  or  within 
the  jurisdiction  of  the  justice  or 
justices,  magistrate  or  magistrates, 
by  whom  any  such  warrant  or  war- 
rants shall  be  backed  or  indorsed." 
5  Geo.  IV.  c.  18,  s.  6. 

[This  enactment,  with  the  excep- 
tion of  the  preamble,  is  substantially 
contained  in  the  subsisting  enact- 
ments of  11  &  12  Vict.  c.  43,  s.  3.] 
— R.  C. 
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GiMBERT  Richards,  R.  V.,  applied  for  a  rule  nisi  in  last  Term,  for 

CoYHKY.  setting  aside  the  verdict  and  obtaining  a  new  trial,  on  the  ground 
that  the  statute  in  question  did  no  more  than  place  a  constable 
not  named  in  the  warrant  in  the  same  situation  as  a  constable 
named  in  it  had  stood  in  previously,  and,  in  such  case,  he  had  the 
option  of  going  out  of  his  jurisdiction,  or  not,  to  execute  the  war- 
rant ;  and  in  support  of  the  last  proposition  he  cited  the  cases  of 
The  Village  ofChorley,}  Rex  v.  Chandler yl  Norman's  case,§  Com- 
berbach,  446,  Rex  v.  Weir.,]. 

The  rule  was  granted,  G arrow,  B.,  observing,  that  he  looked 
upon  the  principal  question  as  one  of  the  greatest  magnitude  and 
importance,  and  that  he  was  very  glad  it  was  brought  under  the 
consideration  of  the  Court ;  but  that  the  objection  arising  on  the 
notice  was  still  open. 

[After  argument,  the  Court  took  time  for  consideration.] 

[  479  ]  The  judgment  of  the  Court  was  delivered  as  follows  by  the 

Lord  Chief  Baron  : 

This  was  an  action  of  trespass  brought  against  two  magistrates 
for  a  levy  made  under  their  warrant.  The  plaintiff  was  nonsuited. 
He  obtained  a  rule  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside,  and  a  new  trial  had ;  and  it  is  of  this  rule  we  are 
now  to  dispose.  The  warrant  under  which  the  levy  was  made, 
was  founded  on  a  conviction  of  the  plaintiff,  under  the  hands  and 
seals  of  the  two  defendants.  The  validity  of  that  conviction  is 
brought  into  question.  The  plaintiff  was  headborough  of  the 
parish  of  Cheadle,  in  the  county  of  Stafford.  His  offence  was, 
that  he  refused  to  execute  a  certain  warrant,  addressed  to  the 
constable  of  Cheadle,  and  all  other  peace  ofiScers  in  the  county  of 
Stafford,  for  the  apprehension  of  one  John  Bloor,  of  Meirlane, 
in  the  same  county.  (His  Lordship  read  the  conviction.)  The  - 
warrant  pursued  the  conviction ;  a  distress  was  made  under  the 
warrant,  and  a  watch  and  other  articles  taken,  and  for  this  the 

+  Salk.  176.  §  1  Ld.  Ray.  736. 

X  1  Ld.  Ray.  oiG ;  Carth.  508 ;  5  ||  1  B.  &  C.  288;  2  D.  &  R.  444. 

Mod.  44(5. 
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action  was  commenced.  On  the  trial,  it  appeared  that  the  person  Qimbkbt 
whom  the  plaintiff  had  been  required  to  apprehend,  lived  out  coyney. 
of  his  district,  and  this  circumstance  raised  a  question  of  some 
general  importance  ;  viz.  whether  a  constable  is  bound  to  execute 
a  warrant  out  of  his  precincts,  and  any  where  within  the  jurisdic- 
tion of  the  magistrate,  whose  warrant  it  is.  When  the  rule  to 
set  aside  the  nonsuit  was  applied  for,  it  was  strongly  urged  that 
he  was  not.  On  shewing  cause  against  *the  rule,  and  in  support  [  •480  ] 
of  the  nonsuit,  three  points  were  made.  1st.  That  due  notice  of 
the  cause  of  action  had  not  been  given,  pursuant  to  the  statute 
24  Geo.  II.  c.  44 ;  2ndly.  That  the  constable  was  bound  to  go  out 
of  his  district,  and  execute  the  warrant,  although  it  was  not 
addressed  to  him  by  name,  but  only  to  the  constable  of  Cheadle, 
which  he  was;  3rdly.  Objections  having  been  taken  to  the  validity 
of  the  conviction,  it  was  contended  that  its  validity  could  not  be 
tried  in  that  collateral  way  ;  but  that  it  was  conclusive,  not  having 
been  quashed.     On  the  first  of  these  objections,  the  Court  are  of  ^ 

opinion,  that  due  notice  was  given  pursuant  to  the  Act  of  the 
24  Geo.  II.,  that  Act  requires,  that  "in  the  notice  shall  be 
clearly  and  explicitly  contained,  the  cause  of  action  which  the 
party  hath,  or  claimeth  to  have."  It  was  objected,  that  it  did 
not  contain  the  cause  of  action  clearly  and  explicitly,  because,  in 
fact,  it  was  in  the  form  of  a  declaration,  and  comprised,  not  only 
the  specific  complaint,  but  all  that  redundancy,  and  those  general 
averments  which  the  experience  of  pleaders  has  led  them  to 
introduce  into  that  description  of  pleadings.  But  notwithstand- 
ing the  notice  includes  more  than  was  necessary,  it  expresses, 
clearly  and  explicitly  enough,  the  real  cause  of  action.  It .  is 
within  the  statute,  and  could  not  have  misled,  nor  imposed  any 
difficulty  on  the  defendants,  as  to  the  tender  of  amends  they 
might  have  thought  fit  to  make,  and  is  therefore  sufficient.  On 
the  second  point,  that  the  constable  was  obliged  to  go  out  of  his 
district, — we  think,  upon  the  authority  of  the  case  of  the  Village 
of  Chorley,  1  Salk.  176,  and  the  other  cases  which  were  cited  for 
that  purpose,  and  the  dicta  of  very  eminent  lawyers,  that  previously 
to  the  recent  statute,  a  constable,  though  named  in  the  warrant, 
was  not  bound  to  execute  it  out  of  his  precincts.  We  concur  the 
more  readily  in  this  opinion,  that  the  other  rule  would  impose  an 
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GiMBEBT  intolerable  burden  upon  those  oflScers.  We  are  further  of  opinion, 
CoYKEY.  that  the  Act  5  Geo.  IV^  c.  18,  *8.  6,  imposes  no  such  obligation. 
[  '^si  ]  It  meant  no  more  than  to  authorize  those  officers  to  execute 
warrants  out  of  their  precincts,  and  to  put  warrants  addressed 
to  them  only  by  the  description  of  their  official  character,  on  the 
same  footing  as  warrants  addressed  to  them  by  name.  The 
mischief  recited  in  the  preamble  of  the  clause,  and  the  operative 
words  of  the  enactment,  both  clearly  indicate  that  intention,  and 
that  only.  On  the  third  point,  the  validity  of  the  conviction,  we 
are  of  opinion,  that  the  conviction  is  bad  on  the  face  of  it ;  and 
therefore,  that  the  plaintiff  was  entitled  to  take  advantage  of  its 
invalidity  on  the  trial.  There  are  many  cases  which  go  to  that. 
I  shall  mention  only  Crepps  v.  Burden,  Cowp.  640.  The  con- 
viction was  made  under  the  88  Geo.  III.  c.  65,  s.  1.  It  requires 
the  information  to  be  laid  at  a  special  or  petty  sessions,  which 
the  present  information  does  not  appear  on  the  conviction  to  have 
been.  Another  defect  in  the  conviction  is,  that  it  does  not  appear 
on  the  face  of  it  that  the  plaintiff  has  been  guilty  of  any  offence, 
because  it  is  not  stated  on  it,  that  the  person  whom  he  was 
required  to  apprehend  was  resident  within  his  district.  There- 
fore, we  think,  that  the  nonsuit  ought  to  be  set  aside,  and  a  new 
trial  had. 

,         RuU  absolute. 


^-       HENKY  HOOPEK  the  Elder  v.  HENKY  HOOPER 

heqwr 
Pleas. 

[609] 


Iktcheqwr  of  THE    YoUNGER. 

Pfeas, 

(McQeland  &  Younge,  509—513.) 


An  arbitrator,  to  whom  a  cause  waa  referred  from  Nisi  Prius,  found 
that  the  plaintiff  was  entitled  to  a  right  of  way  for  carriages,  which  he 
had  at  first  claimed  by  his  declaration,  but  afterwards  abandoned.  This 
was  held  to  be  an  excess  of  jurisdiction,  and  the  award  was  set  aside 
pro  tanto. 

In  a  second  action  between  the  same  parties  for  obstructing  a  way, 
the  record  of  a  judgment  for  the  plaintiff  in  the  first  action  upon  a  plea 
of  not  guilty,  when  given  in  evidence  under  the  same  plea,  is  not 
conclusive  as  to  the  plaintiff's  right,  so  as  to  preclude  the  defendant 
from  going  into  his  case. 

This  was  an  action  for  an  obstruction  to  the  enjoyment  of  a 
right  of  way.     The  plaintiff  originally  claimed  a  right  of  passing 


YOL.  XXIX.]     1825.     EX.     McCLE.  &  YO.  509—510.  835 

and  repassing  at  all  times,  for  himself  and  his  servants,  with  his  Hoopbb 
cattle,  carts,  waggons,  and  other  carriages,  through  and  along  hoopbr. 
a  certain  lane  called  Grand  Park  Lane,  situate  in  the  parish  of 
Chagford,  in  Devon ;  but  before  the  trial  he  amended  his  decla- 
ration, by  striking  out  from  it  the  words,  "  carts,  waggons,  and 
other  carriages,*'  and  substituting  for  them  the  words,  **  and  with 
his  horses,  and  on  foot."  Plea,  not  guilty.  The  cause  came  on 
to  be  tried  at  the  Devon  Summer  Assizes  of  1824,  when  a  verdict 
was  taken  for  the  plaintiff,  by  consent,  with  5002.  damages,  and 
408.  costs,  subject  to  the  award  of  a  barrister,  to  whom  it  was 
referred  to  settle  all  matters  in  difference  between  the  parties, 
and  to  direct  in  what  manner  the  road  in  question,  (if  he  should 
find  for  the  plaintiff),  should  be  enjoyed,  &c.  The  arbitrator 
awarded,  (inter  alia),  that  the  plaintiff  was  entitled  to  a  verdict 
for  Is.,  to  which  sum  he  directed  the  damages  to  be  reduced,  and 
that  "  he  ought  to  be  permitted,  for  himself  and  his  servants,  on 
foot  and  with  his  cattle,  and  horses  laden  or  unladen,  either  with 
crooks,  or  in  any  other  manner,  or  drawing  in  any  cart  or  waggon, 
or  other  carriage,  or  in  any  other  manner,  to  go,  return,  pass, 
and  repass  every  year,  and  at  all  times  of  the  year,  at  his  and 
their  free  will  and  pleasure,  into,  through  and  along  the  said 
road  or  lane,  without  any  obstruction  whatsoever.*' 

The  order  of  Nisi  Prius  having  been  made  a  rule  of  Court,  a 
rule  was  obtained  in  the  following  Term  by  R.  Bayly,  calling  on 
the  plaintiff  to  shew  cause  why  the  award  should  not  be  set  aside, 
on  the  ground  that  the  arbitrator  had  exceeded  his  authority,  in 
awarding  that  the  road  in  question  should  be  used  »with  cattle 
and  horses,  drawing  *in  any  cart,  or  waggon,  or  other  carriage,  [  'Sio  ] 
because  the  arbitrator  was  not  impowered  to  impose  any  burden 
on  the  defendant,  to  which  he  could  not  have  been  subjected  by 
the  verdict.  The  affidavits  on  which  the  rule  was  grounded 
stated,  that  no  evidence  had  been  offered  before  the  arbitrator  to 
establish  the  plaintiff's  right  to  the  privilege  objected  to;  and 
that  the  road  had  always  been  totally  impassable  by  carriages', 
until  repaired  and  enlarged  by  the  defendant,  about  three  years 
before.  Affidavits  were  made  in  opposition  to  the  rule,  by  which 
it  was  alleged,  that  the  reason  of  striking  out  the  words  men- 
tioned, was  not  that  any  doubt  existed  of  the  plaintiff's  right  to  a 
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HooPEB  carriage  way,  but  because  it  was  not  known  but  some  of  the 
Hooper,  witnesses  to  that  usage  might  be  dead ;  that  the  road  in  question 
was  claimed  before  the  arbitrator,  on  the  part  of  the  plaintiff,  as 
a  road  for  all  necessary  purposes,  not  only  as  appurtenant  to 
plaintiff's  lands,  but  as  a  public  highway  for  all  persons  and  at 
all  times,  without  any  obstruction  whatever,  and  that  evidence 
was  given  of  its  having  been  so  used  for  upwards  of  50  years. 

Manning  (with  whom  was  Pell,  S.)  shewed  cause,  and  after 
waiving  certain  objections  in  point  of  form,  which  he  had  at  first 
taken,  contended  that  the  terms  of  the  reference  were  sufficiently 
large  to  sustain  the  whole  award,  and  relied  on  the  statement  in 
the  affidavits  that  the  road  had  been  used  as  a  public  highway. 

But  the  Court,  without  hearing  Bayly  in  support  of  the  rule, 
observing,  that  the  right  of  the  public  would  not  be  affected 
by  any  thing  done  between  the  present  parties,  held  that  the 
arbitrator  had  clearly  exceeded  his  jurisdiction,  and  directed  that 
the  award  should  be  set  aside,  except  as  to  so  much  as  directed 
a  verdict  to  be  entered  for  the  plaintiff,  and  as  to  the  costs 
therein  mentioned. 

[  511  ]  The  plaintiff,  declaring  as  he  had  done  originally,  brought 

another  action  for  a  fresh  obstruction,  against  the  same  defen- 
dant, who  again  pleaded  not  guilty.  On  the  trial  before  Park,  J,, 
at  the  Devon  Spring  Assizes  of  1825,  the  plaintiff's  counsel  put 
in  evidence  the  record  of  the  judgment  in  the  former  action, 
which  the  learned  Judge  held  to  be  absolutely  conclusive  of  the 
plaintiff's  right  so  far  as  it  applied,  overruling  the  objection  of 
the  defendant's  counsel,  that  it  could  not  have  that  effect  without 
being  pleaded.  In  consequence  of  that  opinion  of  his  Lordship, 
the  defendant's  case  was  not  entered  into,  but  a  verdict  was  at 
once  taken  in  favour  of  the  right  claimed  by  the  plaintiff,  with 
the  exception  of  the  carriage-way. 

Hill,  for  the  defendant,  in  the  ensuing  Term,  moved  for  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  had,  on  the  ground  of  a  mis- 
direction.   The  learned  Judge,  he  said,  had  treated  the  judgment 
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as  being  in  the  nature  of  an  estoppel,  which  was  attributing  to  it  Hoopbb 
too  great  a  force  and  character.  It  had  been  settled  in  OiUram  hooper. 
V.  More  wood, i  that  a  judgment  on  any  fact  or  title  distinctly  put 
in  issue  in  an  action  of  trespass,  might  be  pleaded,  and  would 
operate  as  an  estoppel  in  another  action  of  the  same  kind 
between  the  same  parties.  But  it  was  clear  from  the  case  of 
Evelyn  v.  Haynes^l  an  authority  directly  in  point,  that  it  is 
otherwise  where  the  judgment  is  not  pleaded  but  given  in 
evidence.  That  was  a  second  action,  for  obstructing  a  water- 
course, tried  upon  a  plea  of  not  guilty,  and  a  verdict  for  the 
plaintiff  in  another  action  against  the  defendant  for  another 
obstruction  to  the  same  water-course  was  given  in  evidence. 
But  Lord  Mansfield  held,  **that  the  plaintiff  had  not  obtained 
such  a  determination  of  his  right  by  the  former  verdict  as  the 
law  considered  as  conclusive.  It  *could  only  be  conclusive  upon  [  '512  ] 
the  right,  if  it  could  have  been  used,  and  were  actually  used,  in 
pleading  by  way  of  estoppel,  which  it  could  not  be  in  that  case  : 
first,  because  no  issue  was  taken  in  the  first  action  upon  any 
precise  point,  which  is  necessary  to  constitute  an  estoppel  there- 
upon in  the  second  action  ;  secondly,  it  was  not  even  pleaded  by 
way  of  estoppel  in  the  second  action,  but  only  offered  as  evidence 
on  the  general  issue;  and  in  order  to  be  an  estoppel  it  must 
have  been  pleaded  as  such  by  apt  averments."  In  Vooght  v. 
Winch,^  it  had  been  decided,  that  a  verdict  obtained  by  the 
defendant  in  a  former  action,  and  which  if  pleaded  in  bar  would 
be  an  estoppel,  was  when  given  in  evidence  under  the  general 
issue,  not  conclusive  against  the  plaintiff,  but  only  evidence  to 
go  to  the  jury.  Abbott,  Ch.  J.,  laid  it  down  in  that  case  as  a 
first  principle  of  law,  that  a  judgment  recovered  must  be  pleaded 
in  order  to  be  a  bar.|j  In  the  present  case,  therefore,  the 
judgment  ought  not  to  have  been  allowed  to  operate  as  a  bar, 
because  it  was  not,  and  could  not  have  been,  pleaded  as  an 
estoppel,  for  every  estoppel  ought  to  be  mutual;  but  if  judgment 
had  been  given  for  the  defendant  in  the  first  action,  he  could  not 
have  pleaded  it  in  the  second,  no  issue  having  been  taken  therein 
upon  any  precise  point.     The  Court  granted  the  rule. 

t  7  R.  B.  473  (3  East,  346).  §  21  R.  R.  446  (2  B.  &  Aid.  662). 

J  7  R.  R.  481  (3  East,  355).  ||  21  R.  R.  451  (2  B.  &  Aid.  668). 
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HoopBR  Manning  shewed  cause  in  this  Term : 

r. 

HooFSK.  He  admitted  that  the  present  was  not  a  case  of  estoppel,  but 
contended  that  it  was  one  of  conclusive  evidence ;  for  where  a 
party,  which  was  the  situation  of  the  plaintiff  on  this  record,  has 
not  an  opportunity  of  relying  in  pleading  on  a  former  verdict 
and  judgment  in  his  favour,  he  may  use  them  as  evidence, 
which  will  be  binding  on  the  Court  and  the  jury.  There  were 
many  instances  in  which  anterior  decisions  were  held  conclusive 

[  *618  ]  of  the  rights  of  the  parties,  although  *not  pleaded.!  If  a  party 
bring  an  action  of  trespass  for  mesne  profits,  after  judgment 
given  for  him  in  an  action  of  ejectment,  the  record  of  the 
judgment  is  conclusive  against  the  defendant,  as  to  the  right  of 
possession  at  the  time  of  the  demise  laid  in  the  declaration. 
He  relied  on  the  lanp;uage  of  De  Grey,  Gh.  J.,  in  delivering 
judgment  in  the  case  of  the  Duchess  of  Kingston, I  "that  the 
judgment  of  a  court  of  concurrent  jurisdiction  directly  upon 
the  point  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between 
the  same  parties,  upon  the  same  matter  directly  in  question  in 
another  Court.'*  The  present  was  the  case  of  a  judgment  in  the 
same  Court,  where  the  rule  applied  with  greater  force.  He  also 
cited  Trevivan  v.  Lau'r€nce,%  and  Strutt  v.  Bovingdon.\ 

(The  Court  here  asked  him  if  he  was  aware  of  the  cases  which 
had  been  mentioned  when  the  rule  was  granted,  particularly 
Evelyn  v.  Haynes.) 

He  observed  that  there  was  no  report  of  that  case,  except  the 
statement  of  it  given  in  Lord  Ellenborough's  judgment  in 
Outram  v.  Moreivoody  which  was  both  brief  and  unsatisfactory ; 
and  referred  to  Rauiyns's  case.T 

But  the  Court  stopping  him,  and  without  calling  on  Hill  to 
support  the  rule,  said,  that  neither  this,  nor  the  other  cases 
which  he  had  cited,  were  applicable  to  the  case  before  them ; 
that  although  the  judgment  was  the  best  evidence  which  could 
have  been  given,  yet  they  were  bound  by  the  cases  stated  on  the 

t  See  1  PhiU.  Evid.  243,  3rd  edit.  ||  8  B.  B.  834  (5  Eep.  56). 

X  11  state  Tr.  261.  f  4  Co.  Bep.  52. 

§  1  Salk.  276;  6  Mod.  Bep.  256. 
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application  for  the  rule,  and  the  reasons  on  which  those  cases 
proceeded,  not  to  consider  it  as  conclusive,  or  as  precluding  the 
defendant  by  its  production  from  offering  any  evidence.  They 
therefore  made  the 

Rule  absolute  for  a  new  trial,  without  costs. 


Hooper 

r. 
HOOPEIU 


THE  KING  V.  S.  M.  TOPPING,  Widow. 

(McCleland  &  Younge,  544—562.) 

A  lease  contained  a  clause  of  re-entry  in  case  the  term  of  years 
thereby  granted  should  be  extended  or  taken  in  execution.  Before  the 
end  of  the  term  the  sheriff  entered  the  premises  under  a  writ  of  extent 
against  the  lessees  at  the  suit  of  the  Crown,  held  an  inquisition,  and 
seized  the  lessee's  interests  into  the  King's  hands :  Held,  Ist.  That  this 
proceeding  was  a  taking  in  execution  within  the  latter  clause  of  the 
conditions,  and  that  the  term  was  determined  and  forfeited  to  the  lessor. 
2nd.  That  though  the  Crown*s  title  attached  from  the  test^  of  the 
extent,  it  was  only  commensurate  with  the  interest  of  its  debtors,  and 
that  that  having  been  determined  by  the  taking  in  execution,  the 
Crown's  title  was  defeated  by  the  same  event. 

Various  engines  and  other  fixtures,  used  in  mining  and  smelting, 
were  standing  on  the  premises  at  the  date  of  the  demise,  of  which  the 
engines  were  purchased  by  the  in-coming  from  the  out-going  tenants, 
and  were  not  mentioned  in  the  general  words  of  the  demise,  nor  in  the 
clause  of  re-entry.  But  the  lessees  covenanted  to  keep  the  **said 
engines  "  (the  word  **  engines  "  not  having  occurred  before)  in  good  and 
tenantable  repair,  and  the  same  in  such  state  to  3rield  up  at  the  end,  or 
other  sooner  determination  of  the  term.  The  lessor  covenanted  that  the 
lessees  might  remove,  (at  the  end  of  the  term  or  sooner,  except  as  in  the 
cases  and  events  before-mentioned,  in  any  of  which,  a  taking  in  execution 
being  one,  it  was  made  lawful  for  the  lessor  to  re-enter,  as  into  his  first 
or  former  estate),  all  such  engines,  &c.,  as  had  theretofore  been  erected, 
and  all  such  as  should  by  themselves  be  erect<ed  for  carrying  on  the 
smelting  business.  By  other  covenants,  the  lessees  covenanted  to  build 
an  engine  on  the  mining  premises ;  and  the  lessor,  that  the  lessees 
might,  at  any  time  during  the  term,  or  within  twelve  months  after  the 
expiration,  or  other  sooner  determination  thereof,  remove  all  such 
engines  as  last  mentioned,  unless  the  lessor  should  wish  to  re-purchase 
the  same.  The  lessees  built  one  engine  and  part  of  another,  during  the 
term :  Held,  that  upon  the  forfeiture  of  the  demise,  by  the  taking  in 
execution,  the  lessees  had  lost  their  right  to  remove  any  of  the  fixtures, 
and  that  they  all  belonged  to  the  lessor,  such  being  the  intention  of  the 
parties,  as  collected  from  the  covenants. 

John  Hatt  Noble,  Henry  Hunt,  Joseph  Bally,  and  Charles 
James,  being  indebted  by  joint  and  several  bond  *to  the  com- 
missioners for  the  issue  of  certain  Exchequer  bills  in  aid  of  public 


1825. 
July  8. 

[544] 


[  '645  ] 
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The  Kino  works,  a  writ  of  extent,  tested  the  22nd  of  October,  1824,  was 
Topping,  issued  against  them.  The  sheriff  of  Denbighshire,  to  whom  the 
writ  was  directed,  returned  an  inquisition  taken  before  him  on 
the  9th  of  February,  1825,  finding  that  the  original  defendants, 
on  the  29th  of  March,  1821,  the  date  of  the  bond,  had  been,  and 
at « the  time  of  taking  t)ie  inquisition,  were,  possessed  of  or 
entitled  unto  certain  leasehold  premises,  situate  in  the  said 
county,  with  certain  steam  engines,  machinery  and  fixtures 
standing  thereon,  which  were  seized  into  the  King's  hands.  Mrs. 
Topping,  the  present  defendant,  claimed  the  property  of  the 
leasehold  premises,  and  of  four  steam  engines,  called  respectively 
the  Busy  Bee,  the  Grand  Turk,  Bramock,  and  the  Miner's  Meat,  or 
Little  engine,  with  the  appurtenances ;  and  also  of  two  slagard 
bellows,  with  other  smelting  machinery  and  materials.  And  she 
pleaded,  that  before  the  issuing  of  the  extent,  and  before  the  29th 
of  March,  1821,  James  Topping,  esquire,  her  late  husband,  now 
deceased,  was  seised  for  his  life  of  the  leasehold  premises  in 
question,  with  remainder  to  herself  for  life,  with  remainders 
over;  with  power  for  Mr.  and  Mrs.  Topping;  to  make  the  lease 
hereinafter  mentioned.  That  before  the  making  of  that  lease, 
the  Busy  Bee,  Grand  Turk,  and  Miner's  Meat  engines,  with  their 
appurtenances,  had  been  erected,  and  were  standing  upon  a 
part  of  the  demised  premises,  late  in  the  occupation  of  John 
Wilkinson  ;  and  the  slagard  bellows,  &c.,  on  the  smelting-house 
and  premises,  late  in  the  occupation  of  Robert  Burton.  That  by 
indenture,  dated  1st  of  June,  1811,  James  Topping  and  S.  M. 
Topping  demised  the  premises  to  Noble  and  Hunt,  with  power  to 
work  and  dig  all  mines  and  veins  of  lead,  ore,  and  matters  to 
make  lead  of,  to  hold  for  the  term  of  eighteen  years,  but  subject 
to  a  sooner  determination.  The  plea  then  stated  several  clauses 
[  •546  ]  of  the  demise,  the  first  of  which  was  a  covenant  on  the  part  *of 
the  lessees,  that  they,  their  executors,  and  administrators,  would, 
from  time  to  time,  and  at  all  times,  from  the  commencement 
and  during  the  continuance  of  the  said  term  thereby  granted, 
maintain  and  keep  all  and  every  the  said  buildings,  lands,  mines, 
engines,  and  all  necessary  levels,  water  courses,  shafts,  pumps, 
drifts,  and  works,  in  good  and  tenan table  repair,  &c.,  and  the 
same  in  such  good  and  tenantable  repair,  &c.,  at  the  end  or  other 
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sooner   determination  of   the  said  term,  would  peaceably   and    The  Kino 

quietly  quit,  deliver,  and  yield  up,  &c.     And  also,  that   they,      toppiko. 

their  executors,  &c.,  would,  at  his  or  their  own  costs  and  charges, 

erect,  upon  some  convenient  part  of  the  premises,  then  late  in  the 

occupation  of  John  Wilkinson,  an  adequate  engine  or  engines, 

and  other  works  proper  and  necessary  for  working  the  mines. 

This  was  followed  by  an  agreement,  that  in  case  the  mines  should  • 

not  be  forthwith  worked  adequately  and  regularly,  or  the  lessees 

should  not  pay  the  rents  reserved,  or  should  not  deliver  to  the 

lessor,  or  the  person  next  in  reversion,  one  eighth  part  of  the 

lead,  &c.,  to  be  got  from  the  lead  ore,  fitted  for  smelting,  clear  of 

all  expenses:  or,  in  case  the  lessees,  their  executors,  &c.,  should 

not  perform  the  covenants,  &c.,  on  their  parts  to  be  performed, 

with  respect  to  the  working  the  mines ;  or,  in  case  the  lessees, 

their  executors,  &c.,  should,  at  any  time  or  times  during  the 

term,  give,  grant,  demise,  let,  set,  sell,  assign,  set  over,  or  part 

with  the  then  present  demise  or  lease,  or  any  part  thereof,  or  his 

or  their  term  or  terms,  estate  or  interest  therein,  or  any  part 

thereof,  for  all  or  any  of  the  same  term  or  terms,  to  any  person 

whomsoever  (other  than  and  except  as  therein  before  excepted), 

without  the  special  license  and  consent  of  the  said  James  Topping, 

or  the  person  or  persons  next  in  remainder  or  reversion,  first  had 

or  obtained  for  that  purpose  ;  "  or,  in  case  this  indenture  of  lease, 

or  the  mines  and  premises  thereby  demised,  or  any  part  thereof,  « 

or  the  term  or  terms,  estate  or  interest  of  the  said  John  *Hatt       [  •s^^  ] 

Noble   and   Henry   Hunt,   their  executors   and    administrators 

therein,  or  any  part  of  the  same,  should  by  any  means  become 

vested  in  any  assignees  or  assigns  in  law  of  the  said  John  Hatt 

Noble  and  Henry  Hunt,  or  either  of  them,  (other  than  their  or 

his  devisees,  executors,  or  administrators,  or  their  or  his  partner 

or  partners,  as  therein  before-mentioned) ;  or,  in  case  the  same 

should  be  extended  or  taken  in  execution  ; "  then,  and  in  any  or 

either  of  the  said  cases  happening,  "  the  term  of  years  thereby 

granted  should  cease  and  determine ;  and  it  should  and  might 

be  lawful  to  and  for  the  said  James  Topping,  or  the  person  or 

persons  to  whom  the  next  and  immediate  remainder  or  reversion 

of  the  premises  thereby  demised,  expectant  upon  the  said  term 

thereby  granted,  should  for  the  time  being  belong  into  the  said 
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The  Eiko  demised  premises,  or  any  part  thereof,  in  the  name  of  the  whole. 
Topping,  to  re-enter,  and  the  same  to  have  again,  retain,  repossess,  and 
enjoy,  as  in  their  or  his  first  and  former  estate ;  and  the  said 
John  Hatt  Noble  and  Henry  Hmit,  their  executors  and  adminis- 
trators, and  all  such  other  persons,  being,  or  claiming  to  be,  his 
or  their  assigns  in  law,  and  every  of  them,  from  thence  to  expel, 
put  out,  and  amove,  any  thing  therein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding."  The  plea  then  set  forth 
two  covenants  on  the  part  of  the  lessor,  viz.,  that  it  should  be 
lawful  for  the  lessees  to  erect  one  or  more  engines  or  devices  for 
raising  ore  and  drawing  off  water,  for  draining  the  mines  on  the 
premises  then  lately  occupied  by  Wilkinson,  and  any  storehouses 
or  warehouses  necessary  in  the  working  thereof ;  and  at  any  time 
during  the  term,  or  within  twelve  months  after  the  expiration,  or 
other  sooner  determination  thereof,  to  take  down,  remove,  and 
dispose  of  the  same  except  as  in  the  cases  and  events  therein 
before-mentioned,  unless  the  lessor,  or  the  person  next  in 
remainder  or  reversictn,  should  be  desirous  to  repurchase  the 
[  'SiS  ]  same :  and  further,  that  it  should  be  lawful  for  the  lessees,  *their 
executors,  administrators,  and  assigns,  at  the  end  of  the  term,  or 
sooner  if  they  should  so  please,  except  as  in  the  cases  aforesaid, 
to  take  down,  remove,  and  carry  away,  and  convert  to  their  own 
use,  all  such  engines,  wheels,  rods,  pipes,  furnaces,  and  other 
materials,  as  had  theretofore  been  erected,  and  also  all  such 
engines,  &c.,  as  should  be  by  them  erected  for  carrying  on  the 
smelting  business,  at  the  aforesaid  smelting  works,  they  leaving 
the  case,  or  outside  shell  of  all  the  said  smelting  works,  &c.,  in 
good  and  suflBcient  repair,  standing  upon  the  said  premises ; — 
The  plea,  lastly,  stated  a  proviso  that  it  should  be  lawful  for  the 
lessees  to  determine  the  demise,  at  the  expiration  of  the  second, 
or  any  subsequent  year  of  the  term,  on  twelve  calendar  months*^ 
notice,  in  writing,  but  upon  condition  that  all  and  every  the 
engines  and  works  which,  during  the  continuance  of  that  demise, 
**  shall  have  been  erected  and  used,  and  which  may  or  shall  have 
been  erected  and  used,"  or  which  should  be  standing  upon  any 
part  of  the  premises,  and  used  in  the  working  of  the  mines  and 
smelting  works,  should  in  that  case  become  the  absolute  property 
of  the  landlord  for  the  time  being. 
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The  plea  then  averred  an  entry  and  possession  bj  the  lessees  The  King 
under  the  demise :  that,  on  the  Ist  January,  1817,  and  on  divers  topping. 
other  days  and  times  between  that  day  and  the  1st  January,  1828, 
the  lessees  did  erect,  and  fix  upon  the  premises  then  lately  occu- 
pied by  Wilkinson,  the  engine  called  Bramock  connected  with 
the  Grand  Turk,  and  the  machinery  appurtenant  thereto,  the 
same  being  engines  and  devices  for  raising  ore,  and  for  drawing 
off  water  for  draining  the  mines :  that  on  the  12th  January,  1821, 
James  Topping  died,  leaving  his  wife,  Sarah  Margaret,  him 
surviving,  whereupon  she  became  seised  of  the  reversion  for  her 
life ;  and  being  so  seised  thereof,  afterwards,  to  wit,  on,  &c.,  the 
premises  were  taken  in  execution,  under  and  by  virtue  of  the 
said  writ  of  extent,  f  *and  the  said  inquisition  thereupon  taken,  [  '549  ] 
whereby,  and  according  to  the  form  and  effect  of  the  indenture 
of  lease  in  that  behalf,  the  term  of  years,  thereby  granted,  then 
ceased  and  determined ;  and  by  means  of  the  premises,  the  said 
Sarah  Margaret  then  became,  and  was,  and  still  is  possessed  of, 
and  entitled  unto  the  leasehold  premises  in  the  inquisition 
mentioned,  and  the  said  steam  engines,  machinery,  &c.,  claimed 
by  her  as  aforesaid.  Lastly,  the  plea  traversed  specially  the 
title  of  the  Crown  debtors  at  the  taking  of  the  inquisition  to  the 
leasehold  premises,  or  the  engines,  &c.,  as  in  the  inquisition 
supposed.  The  Attorney-General  prayed  oyer  of  the  lease,  which 
having  been  set  out,  he  replied ;  1st,  that  the  premises  were  not 
so  taken  in  execution  until  after  they,  and  all  the  interest  of  the 
Grown  debtors,  were  liable  to  the  debt  due  to  his  Majesty  by 
the  teste,  and  issuing  of  the  writ  of  extent.  2ndly,  that  the  three 
principal  engines,  and  the  appurtenances,  were  not  the  property 
of  the  lessors  at  the  making  of  the  lease,  and  therefore  were  not 
demised  thereby ;  but  that  I.  H.  Noble,  H.  Hunt,  and  John  Bally 
(since  deceased),  on  the  Ist  of  June,  1811,  bought  the  same  for 
the  sum  of  7,000Z.,  from  Eobert  Burton  and  the  executors  of 
S.  Wilkinson,  the  owners  and  proprietors  thereof ;  and  that,  on 
the  15th  of  October,  1817,  Charles  James  bought  from  the  said 
purchasers  one-eighth  undivided  share  of  the  said  engines,  &c., 

f  The  plea  originally  averred  that      by  expunging  the  words  *'  extended 
the  premises  *'  were  extended,  and      and." 
taken,"  &c.,   but   it  was    amended 
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The  Kin«  for  1,600Z. ;  and  that  no  part  of  the  said  engines,  &c.,  was  erected 
Topping.  ^^  *^®  demised  premises  during  the  term,  nor  set  up  for  carrying 
on  the  smelting  business  at  the  smelting  works.  8rdly,  that  the 
same  engines,  before  mentioned,  were,  at  the  time  of  making 
the  lease,  standing  on  the  demised  premises,  and  so  remained 
until  the  issuing  of  the  extent,  and  were  such  fixtures  as  the 
tenant,  being  the  owner  thereof,  according  to  the  custom  of 
the  country,  has  a  right  to  dispose  of  at  the  determination  of  the 
lease ;  and  that  no  part  of  the  said  engines,  &c.,  was  set  up  for 
[  •BbO  ]  carrying  on  the  smelting  *bu8ine8s.  The  fourth  -replication  was 
similar  to  the  third,  with  the  variation  of  the  engines  having 
been  erected  for  the  purpose  of  carrying  on  a  trade,  to  wit,  the 
trade  of  a  lead  miner.  The  fifth  replication  stated,  that  as  to 
the  engine  called  Bramock,  it  was  erected  by  the  lessees  for  the 
more  profitable  working  of  the  mines,  and  was  such  a  fixture,  as 
by  the  custom  of  the  country,  every  tenant  erecting  the  same  is 
entitled,  at  the  expiration,  or  sooner  determination  of  his  term, 
to  remove ;  and  that  therefore  the  lessees  were  entitled  to  remove 
the  same  at  the  time  of  issuing  the  extent.  The  sixth  replication 
alleged,  that  Bramock  had  been  erected  as  an  addition  to  the 
Grand  Turk,  for  the  purpose  of  augmenting  its  powers,  and 
thereby  became  a  part  of  it.  The  seventh  averred,  that  as  to 
the  smelting  machinery  and  implements,  they  had  been  set  up 
by  the  tenant  for  the  purpose  of  trade,  and  were,  by  the  custom 
of  the  country,  such  fixtures  as  every  tenant,  being  the  owner 
thereof,  is  entitled  to  remove ;  and  that  the  said  J.  H.  N.,  H.  H., 
C.  J.,  and  Joseph  Bally,  the  son  of  the  said  John  Bally,  at  the 
date  of  the  extent,  were  the  owners  of  the  .said  fixtures,  and 
entitled,  &c.  The  eighth  stated,  that  the  Crown  debtors,  at  the 
time  of  taking  the  inquisition,  were  entitled  to  the  property  in 
manner  and  form  therein  mentioned,  and  tendered  issue.  The 
claimant  demurred  to  the  first  replication,  and  rejoined  to  the 
rest.  The  rejoinder  to  the  second,  third,  and  fourth  replications, 
set  out  the  lease  to  Wilkinson,  and  averred,  that  the  Busy  Bee, 
Miner's  Meat,  and  a  great  part  of  the  Grand  Turk,  had  been 
erected  during  the  continuance  of  the  term  thereby  granted,  and 
had  been,  and  were  affixed  and  belonging  to  the  freehold,  and 
were  left  upon  the  premises  at  the  end  of  the  last-mentioned 
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term,  and  remainecl  thereon  thence,  until  the  making  the  lease    The  King 

to  the  Crown  debtors.     And  that  J.  H.  Noble,  and  H.  Hunt,      topping. 

erected  the  residue  of  the  Grand  Turk  after  the  end  of  the  former 

term,  and  before  the  commencement  *of  the  latter,  to  wit,  on  the       [  •©si  ] 

1st  of  January,  1810.     And  that,  at  the  date  of  the  second  lease, 

the  three  engines,  with  the  appurtenances,  were  standing  upon 

the  premises,  and  belonging  to  the  freehold  thereof,  and  were 

parcel  of  the  engines  and  works  in  the  said  lease  mentioned,  and 

which  the  lessees  covenanted  to  maintain  and  keep  in  good  and 

tenantable  repair,  and  quietly  to  deliver  and  yield  up,  &c.     The 

rejoinder  to  the  fifth  and  sixth  replications  alleged,  that  as  to 

Bramock  and  the  appurtenances,  they  were  erected  by  the  lessees 

upon  the  demised  premises,  and  affixed  to  the  freehold  thereof, 

after  the  making  of  the  lease,  and  subject  to  the  conditions  and 

covenants  thereof,  and  were  engines  and  devices  for  raising  ore, 

and  for  drawing  oflf  water  for  draining  the  mines.     The  rejoinder 

to  the  seventh  replication  related  to  the  smelting  machinery,  and 

was  similar  to  that  to  the  second,  third,  and  fourth  replications. 

The  last  rejoinder  accepted  the  issue   tendered  by  the  eighth 

replication.      The  Attorney-General    joined   in    the   claimant's 

demurrer  to  the  first  replication,  and  demurred  to  her  rejoinders 

to  the  second,  third,  fourth,  fifth,  sixth,  and  seventh  replications. 

The  claimant  joined  in  these  demurrers. 

The  case  was  argued  last  Term,  by  Tindal  and  C.  H.  Bosanqiiet. 

*  m  m  *  m 

The  Court  now  gave  judgment.  jniy  s, 

Alexander,  C.  B.  :  L   »   i 

This  was  a  proceeding  under  a  writ  of  extent  against  John 
Hatt  Noble,  Henry  Hunt,  Joseph  Bally,  and  Charles  James  ;  and 
an  inquisition  was  taken,  under  which  the  sheriff  seized  into  the 
hands  of  the  Crown  certain  property,  consisting  of  leasehold 
premises,  some  steam  engines,  and  other  machinery  and  fixtures 
employed  in  the  mining  and  smelting  trades.  The  leasehold 
premises  were  stated  in  the  inquisition  to  have  been  held  by 
the  Crown  debtors  under  a  lease  for  eighteen  years,  granted  by 
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The  Kikg  James  Topping  and  his  wife.  Topping  died  during  the  term, 
Topping,  and  his  wife  comes  in  and  claims  property.  In  her  plea,  she 
avers  a  demise  to  two  of  the  Crown  debtors,  and  says,  that  before 
the  making  thereof,  certain  of  the  steam  engines  had  been  placed 
upon  one  part  of  the  premises,  and  certain  smelting  machinery 
and  materials  upon  another  part.  Then  she  states  the  demise 
particularly,  which  contains  a  provision,  amongst  others,  that  the 
lease  should  become  void  in  case  the  premises  should  be  extended, 
or  taken  in  execution.  In  stating  the  demise,  it  is  shewn  that 
Mrs.  Topping  was  to  become  entitled  for  life  in  the  event  of  sur- 
viving her  husband  ;  and  that  therefore  all  the  rights  of  the 
lessor,  under  the  covenants  and  provisions  of  the  demise,  had 
[  'SoS  ]  now  devolved  *on  her.  Then  she  alleges,  that  the  premises 
were  taken  in  execution  under  the  writ  of  extent,  and  that  she 
has,  by  that  means,  become  i)0sses8ed  thereof ;  and  also  of  the 
engines,  machinery,  goods,  chattels  and  effects,  specified  in  her 
plea. 

The  Attorney-General,  after  praying  oyer  of  the  lease,  which 
was  set  out,  put  in  several  replications  ;  but  it  is  not  necessary  to 
describe  them,  or  the  subsequent  pleadings  in  detail.  It  is  enough 
to  say  that  a  demurrer  was  put  in  by  the  claimant  to  the  first 
replication,  in  which  the  Attornetf-General  joined  ;  and  that  the 
Attorney-General  also  demurred  to  most  of  the  claimant's  rejoin- 
ders, who  also  joined  in  these  demurrers.  The  question  is, 
whether  the  lessor  is  entitled,  by  force  of  the  provisions  in  the 
lease,  or  the  Crown  by  the  extent  ?  The  parties  are  anxious  to 
have  the  decision  of  the  Court  without  delay  ;  and  in  giving  my 
judgment  I  do  not  mean  to  enter  at  anj'  length  into  the  reasons 
on  which  it  is  founded.  The  argument  on  the  part  of  the  Crown 
is,  that  the  right  of  the  Crown  attached  from  the  teste  of  the 
extent,  and  that  therefore  the  subsequent  determination  of  the 
demise  could  not  operate  against  it.  The  answer  to  that  is, — 
supposing  it  to  be  so,  on  what  is  it  that  the  right  of  the  Crown 
attaches  ?  It  is  on  the  right  of  the  lessee,  and  can  only  be  com- 
mensurate with  it.  If  the  lessee  had  an  estate  upon  condition, 
or  a  defeasible  estate,  the  Crown  would  so  take  it.  The  Crown 
can  have  that  only  which  belonged  to  its  own  debtor,  and  there- 
fore the  question  is  exactly  the  same  as  if  it  had  arisen  between 
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r. 

that  sort  of  proceeding  which,  according  to  the  terms  of  the      Topping. 
indenture,  should  determine  the  lease.     The  words  of  the  inden- 
ture are,  that  in  case  the  property  should  be  extended,  or  taken 
in  execution,  the  term  of  years  thereby  granted  should  cease  and 
determine.    I  am  of  opinion,  that  an  extent  is  within  these 
words.     It  is  very  difficult  to  say,  that  this  property  was  not 
extended  *or  taken  in  execution ;  an  extent  seems  fully  as  mis-       [  *559  ] 
chievous  as  any  other  execution,  and  to  my  apprehension,  this  is 
the  very  danger  against  which  it  was  intended  to  guard  the  lessor. 
This  provision,  therefore,  protects  the  leasehold  premises,  and  the 
buildings  erected  on  them.     But  the  principal  doubt  which  was 
raised  in  this  case,  and  upon  which  I  did  for  a  moment  hesitate, 
respected  the  fixtures  on  the  premises.     These  fixtures  are  of  two  » 
descriptions.     Two  of  the  steam  engines,  and  a  portion  of  a 
third,  were  standing  on  the  mining  premises  at  the  time  of  the 
demise,  but  were  not  demised,  because  they  belonged  to  the 
former  lessees,  from  whom  the  Grown  debtors  had  purchased 
them.     Others  were  erected  by  the  tenants  during  the  demise. 
Both  belonged  to  the  tenants.     They  certainly  were  annexed  to 
the  freehold.     But  then  they  were  erected  for  the  benefit  of  trade, 
and  therefore  fell  within  the  exception,  in  favour  of  trade,  to  the 
original  rule  of  law  on  this  subject,  that  things  annexed  to  the 
freehold  belong  to  the  freehold ;  and  if  there  had  been  no  pro- 
vision respecting  them  between  the  parties,  might  have  been  taken  ' 
away  by  the  out-going  tenants.     But  these  rules  are  at  all  times 
liable  to  be  varied  by  agreement  of  the  parties,  and  in  this  case 
there  is  such  an  agreement.     The  question  consequently  is,  what 
are  the  respective  rights  of  the  parties,  according  to  the  true 
construction  of  that  agreem^t  ?     Now  I,  for  one,  think  that  the 
terms  of  the  indenture  do  shew  it  to  have  been  the  intention  of 
the  parties,  that,  in  the  events  which  have  happened,  the  lessor 
should  have  the  engines,  \b  .well  as  the  land  and  buildings.     I 
think  that  is  to  be  collected  from  several  of  the  provisoes  in  the 
lease.     I  admit,  that  the  engines  erected  by  the  former  tenants, 
were  not  contained  in  the  demise ;  that  it  comprised  only  the 
lands,  mines,  and  smelting  house.     There  is  nothing  in  the  terms 
of  the  demise  itself  to  shew,  that  the  engines,  at  the  time  of  its 
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The  King    date,  passed  from  the  lessor  to  the  lessee  ;  *and  they  could  not, 
Topping,     for  a  reason  which  I  have  already  mentioned.     It  is  not  therefore 
[  '560  ]       on  the  supposition  of  any  of  the  engines  having  passed  by  the 
demise,  that  I  rely ;  but,  as  I  have  said,  on  the  stipulations  of 
many  of  its  clauses.     I  shall,  in  the  first  place,  advert  to  the  first 
covenant,  the  general  covenant  to  repair.     The  lessees  by  that 
agreed,  that  they  should,  and  would,  from  time  to  time,  and  at 
all  times,  from  the  commencement,  and  during  the  continuance 
of  the  said  term  thereby  granted,  maintain  and  keep  all  and 
every  the  said  buildings,  lands,  mines,  engines,  and  many  other 
articles  enumerated,  in  good  and  tenantable  repair,  order,  and 
condition  ;  and  at  the  end,  or  other  sooner  determination  of  the 
said  term,  should,  and  would  peaceably  and  quietly  quit,  deliver, 
and  yield  Up  the  same  to  the  said  James  Topping,  &c.     The  only 
doubt  left  by  this  clause,  as  to  whether  the  first  class  of  engines 
were  to  be  delivered  up  and  belong  to  the  lessor,  at  the  end,  or 
other  sooner  determination  of  the  term,  arises  from  this,  that  the 
word  *'  said  "  is  made  use  of,  and  there  was  no  mentidn  made  of 
any  engines  before.     But  it  appears  to  me  to  be  laying  too  much 
stress  upon  that  word,  to  give  it  the  efifect  of  excluding  the  engines 
from  the  things  stipulated  to  be  delivered  up  to  the  lessor,  and  to 
be  moreover  contrary  to  the  plain  intention  of  the  parties.     I 
shall  not  go  through  the  different  clauses,  but  come  to  that  which 
in  my  mind  is  decisive  of  the  present  question.     That  is,  the 
lessor's  covenant  that  the  lessees  might  erect  on  the  mining 
premises  one  or  more  engines,  storehouses,  w'arehouses,  or  other 
conveniences  necessary  in  the  working  of  the   mines,  with   a 
specific  stipulation  that  the  lessees,  at  any  time  during  the  term, 
or  within  twelve  months  after  the  expiration,  or  other  sooner 
determination  thereof,  might  take  down,  remove,  and  dispose  of 
the  same,  except  as  in  the  cases  and  events  therein  before-men- 
tioned ;  shewing,  I  think,  clearly  the  intention  of  the  parties, 
that  with  respect  to  the  engines  which  might  be  erected  during 
[  'sei  ]       the  term,  they,  *and  they  only,  to  the  exclusion  of  the  fixtures 
already  standing  on  the  mining  premises,  were  to  belong  to  the 
tenants  at  the  termination  of  it,  w'ith  an  exception,  however,  which 
can  apply  only  to  a  forfeiture  on  the  occurrence  of  certain  events ; 
one  of  which  1  as  actually  happened.     The  same  observation 
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applies  with  increased  force  to  another  covenant  on  the  part  of    The  Kino 

the  lessor ;  namely,  that  the  lessees,  at  the  end  of  the  term,  or     topping. 

sooner  if  they  should  so  please,  except  in  the  cases  aforesaid, 

might  remove  all  such  engines,  &c.  as  had  theretofore  been  set 

up,  and  also  all  such  engines,  &c.,  as  should  be  by  them  set  up 

on  the  smelting  premises ;  because  it  proves  that  the  omission  of 

a  similar  provision  respecting  the  fixtures  previously  set  up  on 

the  mining  premises  could  not  have  been  owing  to  oversight. 

All  I  feel  myself  bound  to  look  at  is,  the  intention  of  the  parties, 

and  I  think  I  can  discover  in  these  covenants  an  intent,  that  in 

case  of  the  determination  of  the  demise  by  forfeiture,  the  lessees 

were  not  to  be  at  liberty  to  remove  any  of  the  fixtures  ;  but  that 

the  lessor  was  to  have  them  all,  in  order  to  make  up  for  the  loss 

which  he  might  sustain  by  the  forfeiture.     Accordingly,  I  am  of 

opinion,  that  judgment  ought  to  be  given  for  the  claimant  on  all 

the  pleadings  to  which  the  demurrers  are  applicable,  and  that  the 

King's  hands  must  be  amoved. 

Graham,  B.,  concurred,  that  the  extent  could  not,  for  the 
reasons  stated  by  the  Chief  Baron,  be  binding  on  the  residue  of 
the  term,  and  the  buildings,  and  the  fixtures  existing  at  the  date 
of  the  demise  ;  but  expressed  doubts  respecting  the  forfeiture  of 
the  fixtures  erected  during  the  term,  principally  grounded  on 
the  language  of  the  clause  of  re-entry,  by  which  it  had  been 
provided,  that  in  case  the  premises  should  be  extended,  or  taken 
in  execution,  it  should  be  lawful  for  the  lessor,  &c.,  into  the 
demised  premises  to  enter,  "  and  the  same  to  have  again, 
^retain,  repossess,  and  enjoy,  as  on  their  or  his  first  and  [  *562  ] 
former  estate."  The  learned  Baron  inclined  to  think,  that  the 
words  "  first  and  former  estate,"  should  be  limited  in  their 
construction,  to  the  interest  of  the  lessor  in  the  premises  as 
left  by  the  former  tenants,  excluding  the  fixtures  subsequently 
set  up. 

Garrow,  B.,  said,  he  had  been  sitting  at  Nisi  Prius  during  the 
argument,  but  that  having  carefully  read  over  all  the  pleadings, 
he  concurred  in  the  opinion  delivered  by  the  Chief  Baron, 
without  entertaining  a  doubt  on  any  part  of  the  case. 
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The  King        Hullock,  B.,  was  of  the  same  opinion,  in  the  result,  with  the 
Topping,     majority  of  the  Court. 

Judgment  for  the  claimant. 


1825. 
Jttly  11, 13. 

Exchequer 
Chamber, 

[569] 
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PIGOTT  V.  BAGLEY.t 

(McCleland  &  Younge,  569 — 576.) 

By  partnership  artides,  it  was  stipulated,  that  the  partnership  should 
continue  for  19  years,  and  that  if  either  of  the  partners  should  die, 
during  the  term,  the  widow,  or  other  legal  personal  representative  of 
the  partner  so  dying,  should  be  let  into  the  partnership,  and  become  a 
partner  therein,  in  the  same  manner,  and  upon  the  same  terms  and 
conditions :  Held,  that  this  was  not  an  absolute  or  imperative  obligation 
on  the  widow  or  personal  representative  to  become  a  partner,  but  only 
an  option  so  to  do,  with  a  stipulation  by  the  surviving  partner  to  admit 
them :  Held,  also,  that  tbe  widow  (being  sole  executrix)  was  entitled 
to  a  reasonable  time  to  inspect  and  examine  the  partnership  accoimts, 
but  not  to  have  the  accounts  taken,  before  she  elected  whether  she 
would  become  a  partner. 

The  usual  case  of  election  is,  where  a  person  has  a  right  independent 
of  a  testator,  and  the  testator  gives  such  person  some  other  right  or 
benefit,  on  condition  of  the  former  being  relinquished,  as  the  dower  of  a 
widow ;  and  in  such  case,  the  party  is  entitied  to  know  the  precise  value 
of  the  benefit  intended,  before  election. 

The  original  bill,  in  this  case,  was  filed  by  Sarah  Pigott, 
Eobert  Langdon,  John  Steer,  Thomas  Storer,  and  William 
Whiston,  as  the  executors  of  the  will  of  Nathaniel  ♦Kirk  Pigott, 
deceased,  against  the  defendants,  Bagley  and  Maddeley,  who 
were  the  partners  of  the  said  Nathaniel  Kirk  Pigott,  in  his  life- 
time, in  the  trade  of  tape  manufacturers.  The  original  bill  stated 
the  partnership  articles,  dated  the  2nd  of  June,  1817,  between 
Nathaniel  Kirk  Pigott,  and  the  defendants,  which  contained, 
among  other  provisions,  stipulations, — "that  the  partners  should 
continue,  and  be  co-partners  for  the  term  of  nineteen  years: 
and  that  if  either  of  the  partners  should  die  during  the  said  term 
of  nineteen  years,  the  widow,  or  other  legal  personal  repre- 
sentative of  the  partner  so  dying,  should  be  let  into  the  said 
partnership  concern,  and  be,  and  become  a  partner  therein,  in 
the  same  manner  and  upon  the  same  stipulations,  terms  and 
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conditions,  to  all  intents  and  purposes,  as  the  partner  so  dying  Pioott 
stood  at  the  time  of  his  decease ;  but  so,  nevertheless,  that  in  baoley. 
case  any  widow  of  any  such  deceased  partner  should  marry 
again,  any  husband  she  might  take,  should  not  intermeddle  or 
interfere  in  the  management  of  the  concern;  without  the  consent 
of  the  surviving  partners."  The  bill  then  stated  the  death  of 
Nathaniel  Kirk  Pigott,  in  October,  1820,  having  made  his  will, 
dated  1st  December,  1819,  and  appointed  the  plaintiffs  executors; 
and  charged,  that  at  his  decease,  the  partnership  accounts  were 
unsettled,  and  a  balance  was  due  to  him.  The  bill  also  charged, 
that  the  defendants  refused  to  produce  or  render  any  accounts, 
and  the  plaintiffs  were  therefore  unable  to  judge  whether  it  would 
be  adviseable  for  them  to  avail  themselves  of  the  clause  in  the 
articles  or  not.  The  bill  prayed  an  account  of  the  partnership 
dealings  and  transactions,  and  that  the  shares  of  the  plaintiffs,  as 
executors  of  the  will  of  Nathaniel  Kirk  Pigott,  might  be  ascer- 
tained, and  paid,  and  secured  to  them;  and  that  the  plaintiffs 
might  be  declared  entitled  to  be  let  into  the  said  partnership 
business  or  not,  as  might  appear  most  for  the  benefit  of  the  said 
testator's  estate,  on  a  full  discovery  of  the  state  of  the  said 
^concern  at  the  time  of  the  death  of  the  said  testator,  and  since  [  •571  ] 
that  time ;  and  that,  for  •the  purpose  of  enabling  the  plaintiffs 
to  make  their  election,  the  several  accounts  therein  mentioned 
might  be  taken. 

The  several  executors  of  Nathaniel  Kirk  Pigott,  except  Sarah 
Pigott,  subsequently  to  the  filing  of  the  original  bill,  renounced 
the  probate  of  the  will  of  the  testator,  and  thereupon  Sarah 
Pigott  filed  her  supplemental  bill  against  them,  and  against  the 
surviving  partners,  praying,  that  the  last-named  defendants 
might  be  decreed  to  account  with  her,  as  the  sole  executrix  of 
Nathaniel  Kirk  Pigott,  for  his  share  in  the  partnership  property ; 
and  that  she  might  be  at  liberty,  as  such  sole  executrix,  to  elect 
to  become  a  partner  or  not,  as  she  might  think  fit ;  and  in  case 
she  should  elect  not  to  become  a  partner,  the  partnership  property 
and  effects  might  be  converted  into  money,  and  her  share  be 
paid  to  her. 

The  defendants,  the  surviving  partners,  by  their  answer,  con- 
tended that,  according  to  the  partnership  articles,  it  was  impera- 
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PiaoTT  tive  on  the  plaintiff  to  become  a  partner  for  the  remainder  of  the 
Baglet.  nineteen  years.  They  also  insisted  that,  if  the  plaintiff  was  not 
absolutely  bound  by  the  articles,  yet  that  she  had,  in  fact,  elected 
to  become  a  partner,  by  accepting  some  part  of  the  partnership 
monies  which  had  been  paid  to  her.  And  they  disputed  the  right 
of  the  plaintiff  to  require  an  account. 

The  defendants,  the  executors,  by  their  answer,  declined  to 
interfere. 

The  plaintiff  proved  that  in  the  year  1821,  after  the  testator's 
decease,  a  statement  of  the  partnership  accounts  was  delivered 
by  the  surviving  partners;  that  the  partnership  books  were 
examined  by  an  agent  on  her  behalf,  who  required  further 
accounts,  that  she  might  be  able  to  ascertain  the  extent  of  her 
interest:  and  that  there  were  several  errors  in  the  account 
furnished  by  the  surviving  partners. 

[  572  ]  [After  argument :] 

[  574  ]       Alexander,  C.  B.  : 

The  bill  in  this  case  prays  nothing  more  than  an  account,  for 
the  purpose  of  enabling  the  plaintiff  to  elect  whether  she  will 
become  a  partner  or  not,  which  is  founded  on  the  clause  in  the 
articles. 
[  *573  ]  In  the  first  place,  it  has  been  contended,  on  the  part  *of  the 

defendants,  that  the  accounts  are  not  necessary  with  a  view  to 
this  election ;  for,  that  there  is  a  positive  undertaking  to  continue 
the  partnership  for  nineteen  years,  and  that  the  partnership  is 
not  determined  according  to  the  usual  rule  of  law,  by  the  death 
of  one  partner ;  that  the  only  option  intended,  was  for  the  widow 
to  become  a  partner;  and  if  she  did  not,  the  stipulation  was 
absolute,  that  the  personal  representative  should  continue  such 
a  partner.  I  cannot  go  the  length  of  this  argument.  It  would 
be  a  most  inconvenient  construction,  and  contrary  to  the  terms 
and  spirit  of  the  articles.  It  is  a  stipulation,  on  the  part  of  the 
surviving  partners,  to  permit  the  widow  or  personal  representa- 
tive of  a  deceased  partner  to  become  co-partners;  being  a  cove- 
nant, as  it  seems  to  me,  that  they  will  consent  either  to  admit 
the  widow  or  personal  representative,  and  not  to  a  stipulation  on 
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the  part  of  the  deceased  partner,  that  his  widow  or  personal  pioott 
representative  shall  become  a  partner.  To  have  such  an  effect,  baolet. 
it  would  be  necessary  that  there  should  be  an  express  provision, 
that  the  partnership  should  continue,  in  all  events,  for  nineteen 
years.  I  do  not  find  any  such  in  the  articles,  and  I  think,  there- 
fore, it  was  open  to  the  executor  to  become  a  partner,  or  to 
relinquish  the  concern.  This  being  so,  I  am  next  to  consider, 
whether  this  bill  is  properly  brought,  and  I  think  it  is  not ;  for 
where  an  option  is  given,  it  would  be  a  most  inconvenient  course 
to  hold,  that  the  party  is  not  bound  to  make  his  election,  until 
after  the  accounts  shall  have  been  taken  in  the  Master's  office. 
To  do  so,  would  be  to  make  a  most  violent  use  of  the  judicature 
of  a  court  of  equity,  and  would  be  attended  with  the  greatest 
abuse ;  and  such  a  decision  would  be  attended  by  the  most 
mischievous  consequences.  The  present  case  has  been  compared 
to  a  case  of  election ;  but  between  which!  and  the  present,  there 
is  no  analogy.  The  usual  cases  of  election  are,  where  a  person 
has  a  right,  independent  of  the  testator,  and  the  ^testator  gives  [  *576  ] 
to  such  person  some  other  right  or  benefit,  on  condition  of  the 
former  right  being  relinquished.  In  such  case,  it  is  nothing 
more  than  fair,  that  the  heir,  or  other  person,  should  give  an 
account  to  the  widow,  or  other  person,  making  the  election,  before 
they  decide ;  and  it  has,  therefore,  been  held,  that  the  widow  is 
not  bound  to  elect,  whether  she  will  take  her  dower,  or  a  benefit 
provided  for  her  by  will,  until  the  nature  and  amount  of  that 
benefit  is  ascertained.  Here,  there  is  merely  a  contract  by  which 
the  partners  agree  to  let  the  widow,  or  personal  representative, 
into  the  partnership;  but  it  would  be  most  improper  that  the 
partnership  should  be  suspended  until  the  accounts  are  taken; 
and  who  can  tell  what  time  may  be  required  for  this  purpose. 
Still,  I  think,  some  opportunity  ought  to  be  given  to  the  plaintiff 
to  examine  the  accounts.  It  appears  to  me,  that  the  parties  have 
misunderstood,  not  only  the  effect  of  the  articles,  but  each  other ; 
the  one  party  contending  that  the  other  had  elected  to  become 
partner ;  and  the  other  insisting  on  an  account  before  she  would 
elect :  and  I  am,  therefore,  disposed  to  make  an  order  adapted  to 
the  particular  circumstances  of  the  case,  and  not  to  be  laid  down 
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Pioorr  as  a  general  rule.  I  think  I  must  allow  the  plaintiff  three  months' 
Baoley.  ii^^  to  inspect  the  partnership  books  and  accounts,  and  to  make 
her  election.  If  at  the  end  of  the  three  months  she  shall  elect 
to  become  a  partner,  the  bill  must  be  dismissed ;  but  on  the  other 
hand,  should  she  elect  not  to  become  a  partner,  then  an  account 
must  be  demanded  of  the  partnership  property  and  effects,  down 
to  the  time  of  the  decease  of  her  late  husband. 
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jtarte  Haycock 16 

2.  Sale  of  property  specifically  devised  by  lunatic  when  of 

sound  mind.     Ex  jmrte  Haycock ,16 

MAGISTRATE— 1.  Conviction  on  statute — Informality— Departure 
from  provisions  statute  and  neglect  to  clearly  set  out  offence. 
Gimbert  v.  Coyney ,     82S 

2.  Notice  of  cause  of   action — ^Defect    in  form — Mistake  in 

notice.     Aked  v.  Stocks,  614;  Gimbert  v,  Coyney 828 

3.  Voting — May  not  vote  on  question  of  appeal  against  over- 
seer's accounts  if  interested  as  ratepayer.    B,  y.  Gudridgt   .        .    288 

MANDAMUS — To  enforce  conviction — ^Doubt  as  to  validity  of  con- 
'viction.     R,  v.  Broderip 229 

MANOR.     See  Copyhold. 

MAJEtKET — 1.  Action  for  toll-traverse — Sale  of  com  by  sample — 
Bulk  not  brought  into  market— Inability  to  toU.  Vine»  v.  Mayor  of 
Beading 490 

2.  Disturbance  of  market,  action  for — Appropriation  of  part 

of  market  place  to  other  purposes — General  deficiency  of  space — 
Notice  of  space  being  available.     Prince  y.  Lewis    ....     265 

MABRIAaE,  Evidence  of.    See  Evidence,  7. 

MASTER  AND  SERVANT  — 1.  Contract  of  service  —  Superior 
servant — Clerk — Salary  payable  quarterly — Implied  yearly  hiring — 
Notice.     Beeston  v.  Collyer 576 

2.  Liability  of  master  to  stranger  for  servant's  default  when 

services  hired  out.     Laugher  v.  Pointer 319 

MEDICAL  PRACTITIONER— (Qualification — Person  qualified  as 
surgeon  only— Claim  for  fees  in  medical  case.    Allison  y.  Haydon     653 

MEROER — Of  lease  for  years  in  estate  for  life.  Doe  d.  Bawlings  y. 
Walker 184 

MORTQAQE — 1.  To  banker  to  secure  balance  of  account— Addition 
of  compound  interest.    Bufford  y.  Bishop         .        .        .        .        .      40 

2.  Equitable  mortgage  of  •  lease— Sale  of  lease  and  goodwill  of 

business  in  creditor's  suit — ^Equitable  mortgagee's  right  to  proportion 
of  purchase-money  applicable  to  goodwill.     Chissum  y.  Dewes      .      10 

3.  Foreclosure  action — Action  by  second  mortgagee  against 

first  mortgagee — Parties  to  action — Mortgagor.     Farmery.  Curtis    140 
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HOBTGAGE — 4.  Action  by  second  mortgagee  against  mortgagor 
and  third  mortgagee — Parties  to  action — First  mortgagee.  Mose  v. 
Page 142 

5.  Sale  by  first  mortgagee  who  has  lost  deeds — Proceeds  of  sale 

insui&cient  to  satisfy  first  mortgage — Costs  of  subsequent  incum- 
brances.    Woiitner  y.  Wright 166 

Priority.    See  Copyhold,  1. 

MOBTKAIK.     See  Charitable  Trust,  2. 

KATIONALITT,  of  children.    ffeeChUdren,  1. 

NEGLIGENCE— 1.  Liability  of  Job-master  for  negligence  of 
driver.     Laugher  v.  Pointer 319 

2.  Of  Solicitor.    See  Solicitor  and  Client. 

NXnSANCE — Setting  spring  gun — Notice— Intention  to  injure. 
Bird  V.  Holbrook 657 

PABTNEESHIP— 1.  Dissolution— Suit  brought  by  minority  of 
members  only.     Long  ▼.  Yonge 118 

2. Death  of  partner — Provision  in  articles  for  admission  of 

widow  or  personal  representative — Election— Bight  to  have  partner- 
ship accounts  taken  befbre  election.     Pigott  v.  Baglty    .  .    850 

3.  Betirement  of  partner — Notice  to  creditor — ^Implied 

agreement  to  discharge  outgoing  partner.    David  y.  EUice  .        .    216 

4.  Solicitor— Agreement  to  take  into  partnership  unadmitted 

person — Illegality — Commencement  of  partnership.    Williame  v.  Jonee 

181 

5.  Joint  owners  of  coach.    See  Carrier,  3. 

PATENT— Infiringement— Injunction— Sui&ciency  of  specification 
— Al&davit  in  support  of  ii^junction — ^Allegation  of  novelty  of  patent. 
Sturz  V.  De  la  Rue 24 

PENALTY,  for  ox  ^g  boat— Mandamus  to  enforce  con- 
viction.   R,  V.  Broderii  : 229 

PEBXQBY.    See  Criminal  Law^  2. 

PLEADING.     See  Beplevin.        "> 

POOB  LAW — 1.  Appeal  against  o^'^seer's  accounts — Magistrate 
interested  in  subject-matter  of  appealSn,  ratepayer.    R.  v.  Gudridf/e 

2.S8 

2.  Poor  rate — Distress  for  rate — ^Protection  of  overseer- 
Excess  of  authority.     Whitley  Y,  Roberts 755 

3. Bateable  value — Gas  company— Land  occupied  by  gas 

mains  and  pipes — Increased  value  of  land  by  reason  of  pipes  being 
laid.     R.  V.  The  Brighton  Gae  Light  Company 290 
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POOR  LAW— 4.  Poor  rate — ^Rateable  value — ^Lighthouse— <*  Duties 
and  contribution  money  payable  in  respect  of  ships  passing  by  the 
same  "—Annual  profit  of  house  on  land.    B,  v.  Coke,  408 ;  B,  v.  Fowke 

417 

5.  Removal  of  pauper — ^Pauper  disabled  by  accident— Liability 

of  parish    in  which    accident    occurred    to   provide  medical    aid. 
T(nalins<m  v.  Bentall 376 

And  see  Gent  v.  Tompkins,  380,  n. 

PORTION — ^Advancement — Express  provision  for  deduction  of 
advances — Satisfaction.    Bailey  v.  Lloyd 30 

POWER— 1.  Execution — ^Exclusive  or  non-exclusive  power — Power 
to  appoint  among  ^*  present  or  future  grandchildren  their  respective 
issue  "—Children  of  deceased — Grandchild  living  at  testator's  death. 
Oarthwaite  v.  Bobinson 54 

2.  Invalid  appointment — ^Failure  of  subsequent  appoint- 
ment.    Farmer  \.  Martin 151 

3. Tmst  for  sale — ^Exercise  of  power  by  assignee  of  donee. 

Bradford  y.Belfield 100 

4.  To  appoint  part  of  fund  for  advancement  of  children- 
Assignment  of  interest  in  whole  fund  as  security  for  annuity — Depri- 
vation of  power  to  appoint  during  lifetime.    Noel  y.  Henley  .        .    805 

5.  Execution  by  will — Intention  of  testator — General  tenour 

of  will.     Bailey  v.  Lloyd 30 

6.  Objects  of— "Issue."     See  Will,  16. 

And  see  Copyhold,  2. 

PRACTICE — 1.  Discovery— Plea  that  discovery  will  subject  defen- 
dant to  penalties — Expiration  of  time  within  which  penalties  may  be 
sued  for.     The  Corporation  of  Trinity  Hottse  v.  Burge  .        .        .        .126 

2.  Parties  to  action — ^Foreclosure  action.    Farmery,  CuHis,  140 ; 

Bose  v.  Page 142 

3,  Parties  in  action  for  trover.    Knight  v.  Legh  .        .    645 

4.  Pleading — False  allegation  in  will — Judicial  knowledge  of 

falsity  of  statement.     Taylor  y.  Barclay 82 

5.  Production  of  documents — A^  \  tithes — Receipts  for 

moduses  and  compositions.     Tomlinson  >  ^^     .        .        .        .     149 

6.  Taxation  of  costs— Reduction  o«  oill  by  a  sixth — Costs  of 

taxation.     Higgins  v.  WoolcoU 389 

PRINCIPAL  AND  AGENT— Purchase  by  agent  without  authority 
— Subsequent  ratification  by  principal.    Maclean  y.  Dunn  .714 

PRINCIPAL  AND  SURETY— 1.  Discharge  of  surety— Giving  time 
to  principal — Acceptance  of  cognovit  in  action  against  debtor. 
Hulme  y.  Coles 52 

2.  Guaranty  of  fidelity— Death  of  surety— Notice  of  non- 
liability by  executrix.     Gordon  v.  Calvert 94 

3.  Undertaking  to  pay  rent— Failure  to  prove  literal  per- 
formance of  contract.     Whitcher  v.  Hall 244 

And  see  Arbitration,  5. 
B.B. — VOL.  XXIX.  55 


866  INDEX.  [r.r. 

PRINCIPAL  AND  8T7KBTT— 4.  Bight  of  surety  to  security— 
Guaranty  of  part  of  debt — Security  given  for  another  part  of  the 
debt.     Wade  v.  Coope 70 

PBOBATE»  stamp  on,  as  evidence  of  assets.     Foster  v.  Blakelock    258 

PT7BLI0  POLICY,  agreement  against.    See  Contract,  4. 

KEPLBVIN— Plea  in  bar  *'that  the  cattle  were  not  levant  and 
couchant  upon  the  close,  in  which,"  dtc. — Plea  not  shewing  how  the 
cattle  came  upon  the  land.    Jones  v.  Powell 352 

SALE  OF  GOODS — 1.  Contract  for  sale  of  goods  made  on  Sunday— 
Validity  of.     Smith  v.  Sparrow 514 

2.  llelivery—Goods  sold  at  a  certain  price  per  ton— Weighing 

necessary  to  complete  delivery.    Simmons  v.  Swift  .    438 

3.  Price  of  goods,  acceptance  of  bill  for— Loss  of  bill  by  seller 

— ^Action  for  price  of  goods.     Bolt  v.  Watson 563 

4.  Note  or  memorandum  in  writing—  Price  of  goods—*'  Material 

part  of  bargain."    Elmors  v.  Kingacote 341 

5.  Purchase  by  agent  without  authority —Subsequent  ratifica- 
tion by  principal— Statute  of  Frauds.    Maclean  Y,  Dunn  .714 

6.  Befusal  of  buyer  to  accept  goods— Be  sale  by  seller— Waiver 

of  right  to  sue  for  breach  of  contract.     Maclean  y.  Dunn  .     714 

7.  Property  in    goods— Delivery— Bescission    of    contract — 

Buyer  and  seller — Bights  of  third  parties.    liartram  v.  Farehrother    639 

8.  Sale  by  auction— Wrongful  sale— Becovery  against  auc- 
tioneer by  true  owner— Liability  of  principal  without  title  to 
auctioneer.     Adamson  y.  Jarvis 503 

9.  Sale  of  horse  on  Sunday— Validity  of.    Fennell  v.  liidler    278 

10.  Unsigned  memorandum  in  note  book — Subsequent  delivery 

of  bought  and  sold  notes  to  buyer  and  seller— Notes  materially 
differing  in  terms.     Grant  v.  Fletcher 286 

And  see  Vendor  and  Purchaser,  1. 

SET-OFF— Broker  and  underwriter— Set-off  of  premiums  against 
losses.     Danes  v.  Wilkinson 634 

SETTLEMENT  (MABBIAGE)— Covenant  to  pay  specified  sum 
on  death— Legacy  of  larger  amount  by  will — Satisfaction.  Adams  v. 
Lavender 743 

And  Bee  Portion. 

SHIP  AND  SHIPPING -1.  «  Appurtenances  "—Fishing  stores  and 
tackle.     Oale  v.  Laurie 199 

2.  Charter-party — ^Time  charter — Possession  of  ship — Bight  of 

owner  to  maintain  trespass— Cargo  taken  in  execution — Colourable 
proceedings  to  obtain  possession  of  cargo.    Lucas  v.  Nockells  721 

3.  Deduction  of  time  occupied  in  repairing  ship.    Ripley  y, 

Scai/e 205 
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SHIP  AND  SHTPPINGh— 4.  Damagre  to  cargo— Escape  of  water 
through  steam  pipe  boiler — Negligence— '<  Act  of  Qod."  Siordet  v. 
Hall 651 

5.  Passenger  ship — General  average — Contribution  of  provi- 
sions to.     Brotvii  V.  Stapyl^n 524 

6.  Wages  of  Seaman — Parol  agreement  for  extra  wages  in 

character  of  servant.     DafUr  v.  Creaswell 469 

SOLICITOB  AND  CLIENT— Negligence  of  solicitor—Negotiation 
of  mortgage — Subsequent  discovery  of  insufficiency  of  security — 
Statute  of  Limitations — Time  from  which  statute  begins  to  nin. 
Howell  Y,  Young 237 

And  $ee  Partnership,  4. 

SPECIFIC  PEBFOBKLANCE— See  Contract;  Vendor  and  Purchaser. 

SUNDAY  OBSERVANCE  ACT— 1.  Contract  for  sale  of  goods  made 
on  Sunday — Validity  of— Contract  made  by  Agent.     Smith  v.  Sparrow 

514 

2.  Horse  Dealer — Sale  of  horse  on  Sunday.     Fennell  v.  Bidler 

278 

TITHE — Suit  for — Production  of  receipts  for  moduses  and  compo- 
sitions.    Tomlitison  v.  Lymer 149 

TBESPASS — 1 .  Entry  on  land  to  gather  emblements  planted  during 
previous  tenancy.    Kingsbury  v.  Colfina 534 

2.  Justification — Execution  — Excessive    Levy.     Skorland  v. 

GoveU 294 

3.  To  ship — Cargo  taken  in  execution — Justification — Colour- 
able proceedings  to  get  possession  of  cargo.     Lucas  y.  Nockelh    .     721 

TBOVEB  AND  CONVEBSION— 1.  Bill  of  Exchange— Lien  for 
costs  and  advances —Second  action  in  respect  of  same  bill — ^Parties. 
Knight  v.  Legh 645 

2.  Deeds  delivered  to  conveyancer — Lien  for  fees  —No  title  in 

plaintiff  when  action  commenced.     Philips  v,  Rohinaon   .  .518 

And  see  Carrier ;  Limitations  (Statute  of),  1. 

TBT7ST — 1.  Superstitious  use — Fund  to  be  held  for  '^  printing  and 
promoting  the  circulation  of  a  treatise  .  .  .  inculcating  the  doctrine 
of  the  absolute  and  inalienable  supremacy  of  the  Pope  " — Be- transfer 
of  fund  to  settlor.     De  Themmines  v.  De  Bonneval      .  .17 

2.  Trustee — Breach  of  tmst — Direction  to  accumulate  interest 

in  Government  or  real  securities — ^Employment  of  trust  money  in 
business — ^Interest  on  balances.    Brown  y.  Satisorne        .  .813 

VENDOB  AND  PUBCHASEB— 1.  Growing  crop  of  potatoes — 
Interest  in  land — Statute  of  Frauds,  s.  4.    Evans  y.  Roberts  .  421 

2.  Specific   performance — ^Provision  in  contract  as  to  title — 

Compensation.     Williams  y.  Edwards         .        ,        ,        ,        .        .61 
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VENDOB  AND  PUBOHASBB— 3.  Offer  to  purchase  house — 
Definite  time  given  for  acceptance  of  offer— Betraction  of  offer  before 
acceptance.     Rnuiledge  v.  Grant 672 

4.  Statutory  charge  of  drainage  rates  on  property  soId--Notice 

to  purchaser — Compensation.    Barraud  y.  Archer  .  .129 

5.  Title — ^Bstate  sold  under  extent —Defective  title — Hotion 

by  Crown  to  discharge  purchaser — ^Election.    It.  y.  Cracrofi         .    820 

WASTE — Producing  injury  to  reversion.  Doe  d.  Earl  of  Darlington  v. 
Bond 436 

WAY — 1.  Stoppage  of  footpath — Appeal  against  order— Allegation 
of  injury  or  grievance.    B,  v.  Justices  of  Essex  ....    283 

2.  Power  to  stop  up  •*  any  old  or  accustomed  road  •♦ — 

Statutory  requirement  of  concurrence  of  Justices— Failure  to  obtain 
order  or  concurrence.     Logan  y.  Burton 308 

WILL— I.  Charitable  bequest— Gift  to ''  the  Ouemsey  Hospital  "— 
Two  hospitals  answering  description — ^Valid  gift  to  general  charit- 
able purposes.     Simon  y.  Barber 12 

2.  Oift  to  society  esusting  at  testator's  death  but  dis- 
solved before  assets  administered — Execution  of  testator's  intention 
ry^pres.    Hayter  y.  Trego 13 

3.  Hortmain — Gift  to  pay  off  equitable  charge  on  chapel. 

Waterhouse  y.  Holmes 75 

4.  Direction  to  purchase  stock  and  pay  dividends  to  wife  for 

life,  and  at  her  death  to  divide  capital  among  daughters— Death  of 
wife  in  testator's  lifetime,  and  of  one  daughter  three  months  alter 
his  death— Vesting  of  share  of  daughter  so  dying.  Collins  y.  Mac- 
pherson 65 

5.  Domicil— Execution  of  Scots  will  by  Scots  testator  domiciled 

in  England— Death  of  legatee  in  testator's  lifetime— Lapse  of. 
Anstrutfier  y.  Chalmer 48 

6.  What  passes  under  will — ^Advowson  in  gross  under  the  word 

**tenemenV^Oullyy.  Bishop  of  Exeter 565 

7.  *'B.  or  his  heirs" — ^Dii^jiuictive  construction  of  or." 

Oirdlestone  y.  Doe 87 

8. Bequest   of   ''all   farming  stock" — Growing   crops. 

Vai$ey  y.  Beynclds 4 

9.  Bequests  of  *'  all  my  moneys  in  hand"  and  ''all  my 

moneys  out  at  interest  ...  on  security  "  —  Balance  at  bank.  Vais^y 
y.  Reynolds 4 

10. Bequest  of  "  live  and  dead  stock  " — Growing  crops. 

Blake  y.  Gihhs 1 

11.  Bequest  to  a  person  and  gift  over  to   "his  heirs, 

executors,  administrators  or  assigns  " — Next  of  kin.     Waite  y.  Templer 

161 

12.  Death  "leaving  no  issue"— Gift  over,     Mortimer  y. 

West 104 

13.  Gift  in  trust  for  "  my  daughter  and  her  children  "— 

After-bom  child.     Morse  y.  Morse 147 


VOL.  XXIX.]  INDEX.  869 

WILL— 14.  What  passes  under  will— "  Heirs  of  the  body"— 
"  Children  " — ^After-bom  children.     Right  d.  Shortriiige  v.  Creher  .     444 

15. Intention  to  make  up  income  to  specified  sum — Mis- 
calculation— ^Bight  of  legatee  to  have  deficiency  made  up  out  of 
residue.     Trevor  v.  Trevor 6 

16.  Objects    of    power — "  Issue  " — Whether    including 

grandchildren.     Dahelly,  Welch 110 

17.  Trust  for  accumulation — ^Fund  to  be  transferred  to  ▲. 

at  21 — Power  to  lend  to  B.,  '<  so  long  as  he  carries  on  business  as  a 
banker  at  H." — Bight  of  B.  to  retain  loan  after  A.  attains  21. 
Brotvn  v.  Sansome 813 

18.  <<  Without  having  any  child  or  children  "—Without 

issue— Qifb  over.     Stone  v.  Maule 150 

19. Words  creating  estate  tail,  followed  by  proviso  con- 
taining limitation  over.     Reece  v.  Steel 88 

20.  Legacy  to  married  woman.    See  Husband  and  Wife,  2. 

21.  Legacy—SatisfactioQ.    £iee  Settlement  (Marriage). 

W0BD8— '<  Book."    See  Copyright,  1. 

«  Children."    See  Will,  14. 

"  Farming  stock."     See  Will,  8. 

"  Heirs  of  the  body."    See  Will,  14. 

"Issue."    5fcWill,  16. 

"  Leaving  no  issue."    See  Will,  12. 

«<  Moneys  in  hand ;  "  "  Moneys  on  security."    See  Will,  9. 

"Or."     /See  Will,  7. 

"  Stock."     See  Will,  10.       , 

"  Tenement."    See  Will,  6. 


A  A    (J  j 
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